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REPORTS. 


COURT  OF  APPEALS. 
IN  THE  MATTER  OF  THE  APPLICATION  or  HENKY  W.  COOPEK. 

An  order  of  the  general  term  of  the  supreme  court,  denying  an  application  for  admis- 
sion to  practice  as  an  attorney  and  counsellor  at  law,  is  appealable  to  thit  court. 
(CousTOCK,  Ch.  J.;  DENIO  and  WEIGHT,  Judge*  dissenting.) 

It  is  a  general  rule,  that,  whenever  the  law  confers  a  right,  and  authorises  an  appli- 
cation to  a  court  of  justice  to  enforce  that  right,  the  proceedings  upon  such  an 
application  are  to  be  regarded  as  of  a  judicial  nature :  (not  executive  or  adminis- 
trative ;)  and,  according  to  the  definition  of  the  Code  of  Procedure,  an  application 
to  enforce  such  right  is  a  remedy;  and  remedies  being  divided  into  "  actions  "  and 
"special  proceedings,"  the  application  must  be  considered  a  tpecial  proceeding. 

The  act  entitled  "An  act  relative  to  the  Law  School  of  Columbia  College,"  passed 
April  7,  1860,  providing  for  the  examination  by  a  law  committee,  of  graduates, 
and  their  admission  to  practice  as  attorneys  and  counsellors  at  law  in  all  the  courts 
of  this  State,  held  to  be  valid  and  constitutional.  (CoiiSTOCK,  Ch.  J.  distent  ing. 
This  decision  reverses  the  decision  of  the  supreme  court;  S.  C.,  19  ffoic. 
Pr.  R.,  136;  and  also  the  decision  in  the  case  of  the  graduates  of  the  ,V.  }'. 
University,  id.  page  97.  See  the  protest  of  the  supreme  court  at  the  dost 
of  this  case.) 

September  Term,  1860. 

APPEAL  from  an  order  of  the  New  York  general  term  of 
the  supreme  court. 

SELDEN,  J.  This  is  an  appeal  from  an  order  made  at 
a  general  term  of  the  supreme  court,  in  the  first  judicial 
district,  denying  the  application  of  the  appellant  to  be  ad- 
mitted to  practice  as  an  attorney  and  counsellor  at  law, 
pursuant  to  the  provisions  of  the  act  relative  to  the  law 
school  of  Columbia  College,  passed  April  7,  1860  ;  and  the 
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first  question  to  be  considered  is  whether  an  appeal  will  lie 
to  this  court  from  such  an  order. 

It  is  suggested  as  an  objection  to  the  appeal,  that  such 
an  application  is  not  a  judicial  proceeding ;  that  the  power 
of  appointing  or  admitting  attorneys  and  counsellors  is 
executive  or  administrative  rather  than  judicial,  and  might 
be  conferred  upon  any  other  branch  of  the  government  as 
well  as  upon  the  judiciary.  It  is  urged,  therefore,  that  the 
action  of  the  courts  in  the  exercise  of  this  specially  dele- 
gated power,  cannot  be  regarded  as  of  a  judicial  nature, 
and  hence  that  no  appeal  will  lie. 

It  must  be  conceded  that  this  objection,  if  well  founded 
in  respect  to  the  nature  of  the  order  appealed  from,  would 
be  fatal  to  the  appeal.  It  is  indispensable  to  the  validity 
of  an  appeal  to  this  court,  that  it  be  from  some  judicial 
determination  of  the  court  below.  But  is  not  the  proceed- 
ing here  judicial?  Although  in  the  general  distribution 
of  powers  and  duties  among  the  great  departments  of  the 
government,  many  are  found  the  characteristics  of  which 
are  so  marked,  that  they  can  with  certainty  be  referred  to 
the  appropriate  department,  yet  this  is  by  no  means  the 
case  with  all.  The  lines  between  the  various  departments 
are  not  and  cannot  well  be  very. precisely  defined,  and  there 
are  many  duties  which  may  be  with  equal  propriety  referred 
to  either.  Duties  of  this  class,  and  they  are  very  numerous, 
necessarily  take  their  character  from  the  departments  to 
which  they  are  respectively  assigned.  The  same  power 
which,  when  exercised  by  one  class  of  officers  not  connected 
with  the  judiciary,  would  be  regarded  and  treated  as  purely 
administrative,  becomes  at  once  judicial  when  exercised  by 
a  court  of  justice.  This  is  shown  by  the  definitions  uni- 
formly given  of  the  word  judicial.  Webster  defines  it  thus : 
"  Pertaining  to  courts  of  justice,  as  judicial  power ;"  and 
again,  "  proceeding  from  a  court  of  justice,  as  a  judicial 
determination."  In  Bouviere's  Law  Dictionary,  it  is  defined 
as  follows :  "  Belonging  to  or  emanating  from  a  judge  as 
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such,  the  authority  vested  in  the  judges ;"  whatever  emanates 
from  a  judge  as  such,  or  proceeds  from  a  court  of  justice 
is,  according  to  these  authorities  judicial.  This  precise 
principle  was  involved  in  some  of  the  cases  which  have 
been  from  time  to  time  presented  to  our  courts  under  the 
acts  for  opening  streets  in  the  cities  of  New  York  and 
Brooklyn.  The  judges  at  first  considered  themselves,  in 
the  exercise  of  their  powers  under  those  laws,  as  acting  not 
strictly  as  judges,  but  in  a  sort  of  administrative  capacity 
as  commissioners ;  but  subsequently  changed  their  views  in 
this  respect,  and  took  the  ground  which  has  since  been 
repeatedly  confirmed,  that  the  power  was  conferred  not 
upon  the  judges  as  individuals,  but  upon  the  court ;  that 
their  action  in  the  matter  was  to  be  regarded  as  judicial, 
and  that  all  the  ordinary  incidents  of  judicial  proceedings 
were  applicable  to  such  cases. 

In  the  case  of  Patchin  agt.  The  Trustees  of  Brooklyn,  (2 
Wend.,  377.)  which  was  carried  from  the  court  of  common 
pleas  to  the  supreme  court  by  certiorari,  chief  justice 
SAVAGE  said  :  "  This  is  a  specially  delegated  power  to  the 
court  of  common  pleas  as  a  court,  and  not  to  the  judges 
as  an  ex-ojfficio  duty ;  and  when  such  a  power  is  committed 
to  a  court,  all  the  ordinary  powers  of  such  court,  so  far  as 
they  are  applicable  to  the  discharge  of  the  particular  duty, 
may  be  exercised  as  in  ordinary  cases."  The  same  judge 
in  a  subsequent  case,  viz.,  In  the  matter  of  Canal  street.  (11 
Wend.,  154,)  said :  "  If  they  misbehave  we  punish  them  by 
attachment,  as  we  might  referees  in  a  case  committed  to 
them.  If  for  any  cause  persons  appointed  as  commissioners 
are  shown  to  be  improper,  we  may,  by  virtue  of  the  power 
of  appointment,  remove  them  and  appoint  others.  We  are 
not  the  mere  conduits  of  conveying  authority  to  the  com- 
missioners. They  become  officers  of  our  court,  the  pro- 
ceeding is  a  proceeding  in  our  court,  <fec." 

It  will  be  seen  that  the  chief  justice  in  these  extracts 
spoke  not  of  the  action  of  the  court  in  reviewing  and  con- 
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firming  the  reports  of  the  commissioners  which  might  be 
considered  as  more  especially  of  a  judicial  nature,  but  of  the 
appointment  of  the  commissioners  themselves,  and  the  sub- 
stance of  what  is  said  is,  that  as  the  power  was  conferred 
upon  and  exercised  by  the  court  as  such,  and  especially  as 
the  officers  when  appointed  were  in  some  sense  officers  of  the 
court,  the  cases  were  to  be  regarded  as  subject  to  those  inci- 
dents which  ordinarily  attend  judicial  proceedings.  That 
the  court  in  appointing  these  commissioners  act  judicially 
was  also  asserted  by  GARDINER,  president  of  the  senate, 
in  the  case  of  Striker  agt.  Kelly,  (2  Denio,  323).  He  says : 
"  It  might  be  objected  with  equal  plausibility  that  the 
appointment  of  referees  was  an  executive  and  not  a  judicial 
act.  The  referees  it  is  true  are  officers  of  the  court ;  but 
these  commissioners  are  quasi  officers,  and  may  be  compelled 
to  perform  their  duty  by  attachment." 

The  same  judge  in  a  subsequent  case  in  this  court,  viz., 
In  the  Matter  of  Canal  and  Walker  streets,  (2  Kernan,  406,) 
used  in  reference  to  the  same  class  of  proceedings,  the 
following  language  :  "  If  the  law  of  1813  enlarged  the  juris- 
diction of  the  supreme  court,  which  in  effect  was  decided 
in  Striker  agt.  Kelly,  no  other  change  was  produced.  The 
powers  incident  to  its  general  jurisdiction  so  far  as  appli- 
cable, at  once  attached  to  the  new  subject.  In  administering 
this  law  as  every  other,  the  court  would  require  the  services 
of  its  officers,  punish  for  contempt,  issue  attachments,  use 
the  buildings  appropriated  to  the  ordinary  business  of  the 
court,  and  set  aside  the  proceedings  on  sufficient  cause." 

The  principle  to  be  deduced  from  these  extracts  obviously 
is,  that  where  any  power  is  conferred  upon  a  court  of  jus- 
tice, to  be  exercised  by  it  as  a  court  in  the  manner  and 
with  the  formalities  used  in  its  ordinary  proceedings,  the 
action  of  such  court  is  to  be  regarded  as  judicial,  irrespective 
of  the  original  nature  of  the  power.  The  legislature,  by 
conferring  any  particular  power  upon  a  court,  virtually 
declares  that  it  considers  it  a  power  which  may  be  most 
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appropriately  exercised  under  the  modes  and  forms  of  a  judi- 
cial proceeding.  If,  therefore,  there  were  nothing  whatever 
to  characterise  the  proceedings  in  this  case  as  in  any  re- 
spect judicial,  except  that  they  were  had  in  the  exercise  of  a 
power  conferred  upon  the  supreme  court  as  a  court,  I 
should  not  hesitate  to  hold  that  they  were  subject  to  all 
the  ordinary  incidents  of  other  proceedings  in  courts  of  jus- 
tice. 

But  I  regard  the  nature  of  the  office  as  of  no  little  impor- 
tance in  determining  the  question  which  arises  here.  In 
the  cases  to  which  I  have  referred,  the  courts  have  laid 
stress  upon  the  fact,  that  the  commissioners  when  appointed 
become  officers  of  the  court,  and  as  such  subject  to  its 
direction  and  control.  This  is  an  argument  which  applies 
with  far  greater  force  to  the  present  case.  Attorneys  and 
counsellors  are  not  only  officers  of  the  court,  but  officers 
whose  duties  relate  almost  exclusively  to  proceedings  of  a 
judicial  nature.  And  hence  their  appointment  may  with 
propriety  be  entrusted  to  the  courts,  and  the  latter  in  per- 
forming this  duty  may  very  justly  be  considered  as  engaged 
in  the  exercise  of  their  appropriate  judicial  functions. 

By  a  statute  of  the  state  of  Missouri,  the  supreme  court 
of  that  State  was  authorized  to  strike  from  the  rolls  any 
attorney  guilty  of  contempt,  malpractice,  &c.  And  the 
circuit  court  was  empowered  to  suspend  from  practice  any 
attorney  guilty  of  any  misconduct  which,  in  the  opinion 
of  that  court  should  be  such  as  to  justify  his  being  stricken 
from  the  rolls.  Under  this  statute,  George  Strothen,  an 
attorney,  was  suspended  by  the  circuit  court  of  St.  Louis 
county,  for  six  months,  by  an  order  entered  in  the  minutes  of 
the  court.  Strothen  brought  a  Avrit  of  error  to  the  supreme 
court,  and  that  court  sustained  the  writ,  and  reversed  the 
order  of  the  circuit  court.  (Strothen  agt.  The  State  of 
Missouri,  1  Mi.  R.,  605.) 

Again,  the  supreme  court  of  the  territory  of  Minnesota, 
before  its  admission  as  a  state,  was  authorized  by  a  statute 
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of  the  territory  to  remove  an  attorney  for  wilful  miscon- 
duct. Under  this  law,  one  David  A.  Secombe  was  removed 
by  an  order  of  the  court,  reciting  the  cause.  Secombe 
thereupon  presented  a  petition  to  the  supreme  court  of  the 
United  States,  praying  for  a  mandamus  to  be  directed  to 
the  territorial  court,  commanding  such  court  to  vacate  the 
order.  The  mandamus  was  denied  upon  the  sole  ground 
that  the  act  of  removal  was  a  judicial  act.  Chief  Justice 
TANEY  said  :  "  We  are  not  aware  of  any  case  where  a  man- 
damus has  issued  to  an  inferior  tribunal,  commanding  it 
to  reverse  or  annul  its  decision  when  the  decision  was  in 
its  nature  a  judicial  act."  (19  How.  U.  S.  R.,  15.)  If  the 
removal  or  suspension  of  an  attorney  be,  as  was  held  in 
these  cases,  a  judicial  act,  it  is  difficult  to  see  how  the  ad- 
mission of  an  attorney  is  any  the  less  so ;  especially  when, 
as  here,  the  court  in  the  act  of  admission  is  required  to  pass 
not  only  upon  the  sufficiency  of  the  evidence  of  certain  facts, 
but  upon  the  constitutionality  and  validity  of  a  statute,  and 
thus  to  exercise  the  highest  judicial  function  ever  entrusted 
to  a  court. 

But  in  addition  to  the  arguments  and  authorities  already 
presented,  there  is  another  consideration  which  serves,  as  I 
think,  very  conclusively  to  show  that  the  action  of  the 
supreme  court  in  this  case  is  not  executive  but  judicial. 
There  are  no  doubt  certain  governmental  powers  and  func- 
tions which,  although  exercised  by  a  court  of  justice,  would 
nevertheless  be  purely  administrative  in  their  character. 
Such  for  instance  is  the  power  conferred  by  the  Revised 
Statutes  upon  courts  of  common  pleas,  to  grant  licenses 
for  keeping  ferries ;  and  such  no  doubt  would  be  a  power 
merely  to  select  and  appoint  officers  with  duties  having  no 
connection  with  the  courts,  and  who  would  not  by  their 
appointment  become  in  any  sense  officers  of  the  court  ap- 
pointing them.  But  there  is  a  marked  distinction  between 
such  cases  and  that  under  review.  In  the  act  of  licensing 
ferries  the  court  does  not  pass  upon  a  right,  but  simply 
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exercises  a  discretion.  The  statute  confers  no  right  to  a 
ferry  upon  any  individual,  whatever  may  be  the  circum- 
stances. If  it  did,  and  the  court  was  authorized  to  adjudicate 
as  to  the  existence  of  the  facts  entitling  the  party  to  the 
right,  its  act  in  so  doing  would  clearly  be  judicial.  In 
regard  to  attorneys,  the  constitution  confers  the  absolute 
right  of  admission  upon  every  one  possessing  the  requisite 
qualifications.  The  court  is  called  upon  to  determine  as  to 
the  existence  of  this  right.  It  being  ascertained  that  the 
applicant  possesses  the  requisite  qualifications,  his  admission 
follows  as  a  legal  necessity.  It  is  certainly  clear  as  a  gen- 
eral rule,  that  whenever  the  law  confers  a  right,  and  autho- 
rises an  application  to  a  court  of  justice  to  enforce  that 
right,  the  proceedings  upon  such  an  application  are  to  be 
regarded  as  of  a  judicial  nature,  and  I  am  unable  to  per- 
ceive any  just  ground  upon  which  the  present  case  can  be 
considered  as  an  exception. 

But  it  does  not  necessarily  follow  that  the  order  is  ap- 
pealable. That  depends  upon  the  provisions  of  the  Code 
authorizing  appeals  to  this  court.  By  sub.  3,  of  sec.  11, 
taken  in  connection  with  the  previous  portions  of  the  sec- 
tion, it  is  declared  that  this  court  shall  have  jurisdiction 
to  review  every  actual  determination  made  at  a  general 
term  of  the  supreme  court,  "  in  a  final  order  affecting  a 
substantial  right  made  in  a  special  proceeding."  That  the 
order  under  review  is  an  actual  determination  of  the  court, 
that  it  is  final,  and  that  it  affects  a  substantial  right,  will 
not  be  doubted.  The  only  question  which  can  arise  upon 
this  part  of  the  case  is,  whether  it  was  made  in  a  "  special 
proceeding." 

By  section  1  of  the  Code,  remedies  in  courts  of  justice  are 
divided  into  actions  and  special  proceedings.  Section  2 
defines  an  action  to  be  an  ordinary  proceeding,  in  a 
court,  of  justice,  and  section  3  declares  that  every  other  pro- 
ceeding is  a  special  proceeding.  As  the  application  in  this 
case  could  not  by  possibility  be  an  action,  it  is  of  course  a 
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special  proceeding,  provided  it  is  a  remedy  at  all  under 
section  1.  What,  then,  is  a  remedy?  The  only  judicial 
exposition  of  the  subject  appears  to  be  that  contained  in  a 
•remark  of  JOHNSON,  J.,  in  Belknap  agt.  Waters,  (1  Kernan, 
477.)  He  says,  "  The  Code  unfortunately  has  not  furnished 
us  a  definition  of  a  remedy,  except  in  so  far  as  one  can  be 
drawn  from  its  distribution  of  all  remedies  into  actions  and 
special  proceedings.  It  seems  to  regard  every  original 
application  to  a  court  of  justice  for  a  judgment  or  an  order 
as  a  remedy.  According  to  this  interpretation,  which  I 
deem  just,  the  application  of  the  appellant  to  the  supreme 
court  was  clearly  a  remedy.  If  we  take  the  definition  of 
the  word  remedy  given  by  lexicographers,  the  result  is  the 
same.  Bouviere  defines  remedy  to  be  "  the  means  employed 
to  enforce  a  right,  or  redress  an  injury."  This  definition 
would  clearly  embrace  the  present  proceeding ;  since  every 
applicant  has,  as  we  have  seen,  an  absolute  constitutional 
right  to  admission,  provided  he  is  a  citizen,  and  of  the 
required  age,  character  and  ability,  and  the  object  of  the 
application  was  to  enforce  this  right. 

It  becomes  our  duty  therefore  to  review  the  order  of  the 
supreme  court  denying  the  right  of  the  appellant  to  ad- 
mission as  an  attorney ;  and  in  doing  so  it  will  be  assumed, 
as  the  court  appears  to  have  assumed,  that  the  only  objec- 
tion to  his  admission  was  that  upon  which  his  rejection  by 
the  court  was  based,  viz :  The  unconstitutional  nature  of 
the  act  of  April  7th,  1860,  under  which  the  application  was 
made. 

Several  objections  to  the  validity  of  this  act  are  suggested 
by  the  supreme  court.  The  first  is,  that  it  makes  the  pos- 
session by  a  graduate  of  the  law  school  of  Columbia  Col- 
lege of  a  diploma  conferring  the  degree  of  bachelor  of  laws, 
the  only  prerequisite  of  admission  to  practice,  while  the 
constitution  requires  that  the  applicant,  to  be  entitled  to 
such  admission,  must  be  a  male  citizen  of  the  age  of  twenty- 
one  years. 
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If  the  act  were  necessary  to  be  construed  strictly  accord- 
ing to  its  terms,  this  objection  would  perhaps  prove  to  be 
well  taken.  Interpreted  literally  and  by  itself  alone,  it 
would  seem  in  effect  to  declare  that  any  graduate  of  the 
law  school  who  has  obtained  a  diploma  under  the  circum- 
stances mentioned  in  the  act,  shall  be  admitted  to  practice 
irrespective  of  age,  citizenship  and  sex.  But  a  construc- 
tion which  would  bring  an  act  of  the  legislature  into  direct 
and  palpable  collision  with  the  constitution  is  not  to  be 
adopted  without  imperious  necessity.  It  is  never  to  be 
presumed  that  the  legislature  has  violated  the  organic  law. 
A  strong  presumption  to  the  contrary,  is  indeed  to  be  over- 
come in  every  case  before  a  law  can  with  propriety  be 
declared  unconstitutional.  If,  by  the  application  of  the 
established  rules  of  statutory  construction,  it  can  be  so 
interpreted  as  to  harmonize  with  the  constitution,  this 
interpretation  is  to  be  adopted.  One  of  these  rules  is  that 
a  statute  is  to  be  considered  as  passed  in  view  of,  and  is  to 
be  construed  in  connection  with  the  existing  laws  on  the 
same  subject.  Another  is,  that  we  are  to  look  at  the  gene- 
ral scope  and  design  of  the  law,  at  the  evil  to  be  remedied, 
or  the  benefit  attained ;  and  so  to  construe  the  law  as  to 
accomplish  the  object  the  legislature  has  in  view. 

The  motive  for  passing  the  act  in  question  is  apparent : 
Columbia  College  being  an  institution  of  established  repu- 
tation, and  having  a  law  department  under  the  charge  of 
able  professors,  the  students  in  which  department  were  not 
only  subjected  to  a  formal  examination  by  the  law  commit- 
tee of  the  institution,  but  to  a  certain  definite  period  of 
study  before  being  entitled  to  a  diploma  as  graduates ;  the 
legislature  evidently,  and  no  doubt  justly,  considered  this 
examination,  together  with  the  preliminary  study  required 
by  the  act,  as  fully  equivalent  as  a  test  of  legal  acquire- 
ment, to  the  ordinary  examination  by  the  court,  and  as  ren- 
dering the  latter  examination,  to  which  no  definite  period 
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of  preliminary  study  was  essential,  unnecessary  and  bur- 
densome. 

The  act  was  obviously  passed  with  reference  solely  to  the 
learning  and  ability  of  the  applicant,  and  for  the  mere  pur- 
pose of  substituting  the  examination  by  the  law  committee 
of  the  college  for  that  of  the  court.  It  could  have  had  no 
other  object,  and  hence  no  greater  scope  should  b3  given 
to  its  provisions.  We  cannot  suppose  that  the  legislature 
designed  entirely  to  dispense  with  the  plain  and  explicit 
requirements  of  the  constitution ;  and  the  act  contains  noth- 
ing whatever  to  indicate  an  intention  that  the  authorities 
of  the  college  should  inquire  as  to  the  age,  citizenship,  &c., 
of  the  students  before  granting  a  diploma.  The  only 
rational  interpretation  of  which  the  act  admits  is,  that  it 
was  intended  to  make  the  college  diploma  competent  evi- 
dence as  to  the  legal  attainments  of  the  applicant,  and 
nothing  else.  To  this  extent  alone  it  operates  as  a  modifi- 
cation of  pre-existing  statutes,  and  it  is  to  be  read  in  con- 
nection with  those  statutes,  and  with  the  constitution  itself, 
in  order  to  determine  the  present  condition  of  the  law  on 
the  subject. 

Again :  it  is  suggested  that  the  clause  in  the  act  which 
makes  a  previous  attendance  upon  the  law  school  for  a  cer- 
tain definite  period  an  indispensable  condition  of  admission 
under  the  provisions  of  the  act,  brings  it  in  conflict  with 
the  constitution. 

This  objection  has  far  less  weight  than  that  just  con- 
sidered. The  supreme  court  was  no  doubt  correct  in 
assuming  that  the  constitutional  provision  was  intended  to 
deprive  the  courts  of  all  power  to  require  any  particular 
period  of  study,  as  a  necessary  preliminary  to  admission  to 
the  bar ;  and  to  confer  upon  all  male  citizens  of  the  requisite 
age,  however  short  may  have  been  their  period  of  study, 
the  right  to  be  admitted,  if  properly  qualified.  If  the  act 
in  question  should  be  found  in  the  slightest  degree  to  have 
abridged  this  right,  it  would  be  clearly  invalid.  By  no 
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reasonable  construction,  however,  can  it  be  made  to  have 
that  effect.  Students  in  the  law  school  are  under  no  obli- 
gation to  avail  themselves  of  the  provisions  of  the  law. 
The  wide  door  thrown  open  by  the  constitution  is  in  no 
respect  narrowed.  They  may  retire  at  will  from  the  law 
school  and  present  themselves  to  the  court  for  admission. 
No  privilege,  therefore,  conferred  by  the  constitution  is 
taken  away  or  impaired.  Those  who  wish  to  avail  them- 
selves of  the  additional  privilege  afforded  by  the  act  must 
comply  with  its  provisions.  Although  the  legislature  cannot 
limit  a  right  given  by  the  constitution,  it  may  surely  impose 
conditions  upon  privileges  granted  by  itself.  This  is  so 
plain  as  to  admit  of  no  debate. 

But  the  most  serious  objection  to  the  law  and  that  upon 
which  the  judgment  of  the  court  below  was  mainly  based, 
is,  that  the  power  to  appoint  or  admit  attorneys  and  coun- 
sellors is  vested  exclusively  in  the  courts,  and  that  in  this 
respect  the  act  in  question  is  in  conflict  with  the  constitu- 
tion and  void.  If  such  an  exclusive  power  is  vested  in  the 
courts,  it  must  be  derived  directly  from  some  specific  pro- 
vision or  provisions  of  the  constitution.  It  cannot  be 
claimed  as  a  part  of  the  inherent  power  of  the  courts,  or  as 
resulting  necessarily  from  these  organizations  as  courts. 
To  show  this,  it  is  unnecessary  to  go  at  length  into  the 
history  of  attorneys  and  counsellors  as  a  separate  class.  It 
will  be  sufficient  briefly  to  refer  to  the  manner  in  which, 
prior  to  the  constitution  of  1846,  they  had  received  their 
appointments  both  here  and  in  England.  Barristers  or 
counsellors  at  law,  in  England,  were  never  appointed  by 
the  courts  at  Westminster,  but  were  called  to  the  bar  by 
the  inns  of  court,  which  were  voluntary  unincorporated 
associations.  The  power  of  the  court  to  appoint  attorneys 
as  a  class  of  public  officers  was  conferred  originally,  and  has 
been  from  time  to  time  regulated  and  controlled  in  England 
by  statute  :  4  Hen.  IV.,  ch.  18  ;  3  James  I.,  ch.  7  ;  6  and  7 
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Viet,,  ch.  73,  sections  27,  20  and  21 ;  Viet.,  ch.  77,  sections 
40  to  45. 

In  this  state,  it  seems  that  attorneys  prior  to  the  revo- 
lution were  appointed  by  the  governor  of  the  colony  (People 
agt,  The  Justices  of  Delaware,  1  John.  Co.,  182).  By  the 
constitution  of  1777,  the  power  of  appointing  this  class  of 
officers  was  vested  directly  in  the  courts ;  but  the  consti- 
tution of  1822  was  silent  upon  the  subject,  thus  leaving  the 
matter  in  the  direction  and  control  of  the  legislature,  which 
at  its  next  session  passed  an  act  requiring  attorneys  to  be 
licensed  by  the  courts  in  which  they  should  respectively 
practice.  It  is  plain,  therefore,  that  although  the  appoint- 
ment of  attorneys  has  usually  been  intrusted  in  this  state 
to  the  courts,  it  has  been  nevertheless  both  here  and  in 
England  uniformly  treated  not  as  a  necessary  or  inherent 
part  of  their  judicial  power,  but  as  wholly  subject  to  legis- 
lative action.  I  take  no  notice  of  the  distinction  between 
attorneys  and  counsel  in  the  courts  of  this  state,  because 
the  same  principles  in  respect  to  the  mode  of  appointment 
are  of  course  applicable  to  both. 

It  follows  from  what  has  been  said,  that  unless  the  con- 
stitution of  1846  has  either  expressly  or  impliedly  conferred 
upon  the  supreme  court,  or  upon  the  several  courts  the 
exclusive  power  claimed  in  this  case,  the  whole  subject  of 
the  admission  of  attorneys  and  counsellors  was  left  as  there- 
tofore in  the  hands  of  the  legislature,  subject  only  to  the 
constitutional  provisions  bearing  upon  it.  Let  us  see  then 
whether  the  exclusive  power  in  question  can  be  fairly 
derived  from  any  provision  of  the  constitution.  The  learned 
judge  by  whom  the  opinion  was  delivered,  in  the  court 
below,  has  attempted  to  deduce  it  indirectly  from  sections 
3  and  5  of  article  6,  which  in  effect  organize  and  establish 
the  supreme  court,  with  substantially  the  same  jurisdiction 
it  previously  possessed.  His  argument  is  that  by  the  con- 
stitution of  1777  the  appointment  of  attorneys,  &c.,  was 
given  without  limitation  to  the  courts ;  that  although  the 
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constitution  of  1822  was  silent  on  the  subject,  the  legis- 
lature in  the  absence  of  any  constitutional  provision  had 
by  express  enactment  continued  the  power  possessed  by  the 
courts  under  the  previous  constitution ;  and  that,  as  the 
constitution  of  1846  was  adopted  with  full  knowledge  of 
the  power  possessed  and  exercised  by  the  supreme  court, 
the  inference  is  that  it  was  intended  to  confirm  this  power 
with  such  modifications  and  restrictions  only  as  were  inserted 
in  the  constitution.  He  refers  to  the  familiar  rule,  that  a 
statute  which  in  some  measure  conflicts  with  a  previous 
statute,  but  which  it  does  not  in  terms  repeal,  simply  abro- 
gates so  much  of  the  former  statute  as  is  inconsistent  with 
the  new  enactment,  leaving  the  residue  in  force  j  and  that 
the  effect  of  a  new  constitutional  provision  upon  pre-existing 
statutes  is  the  same. 

In  this,  the  judge  is,  no  doubt,  correct ;  but  his  inference 
that  the  power  thus  exercised  by  the  supreme  court  is  thus 
established  so  as  to  be  beyond  the  control  of  the  legislature 
is  plainly  erroneous.  Upon  this  theory,  such  parts  of  our 
existing  statutes  as  were  not  abrogated  by  the  new  consti- 
tution would  be  rendered  thereafter  unchangeable.  The 
constitution  of  1846  left,  it  is  true,  so  much  of  the  pre- 
vious statutes  on  the  subject  of  the  admission  of  attorneys 
as  did  not  conflict  with  its  provisions  in  full  force,  but  did 
not  take  away  the  power  of  the  legislature  to  alter  it.  In- 
deed, the  specific  provision  of  the  constitution  on  the  sub- 
ject of  attorneys,  in  the  connection  in  which  it  stands,  bears 
much  more  the  aspect  of  being  designed  to  take  power  from 
the  courts  than  to  confer  it  upon  them.  The  entire  section 
reads  as  follows :  "  They  (t.  e.  the  judges)  shall  not  hold 
any  other  office  of  public  trust.  All  votes  for  either  of 
them  for  any  elective  office  except  that  of  justice  of  the 
supreme  court  or  judge  of  the  court  of  appeals,  given  by 
the  legislature  or  the  people  shall  be  void.  They  shall  not 
exercise  any  power  of  appointment  to  public  office.  Any  male 
citizen  of  the  age  of  twenty-one  years,  of  good  moral  char- 
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acter,  and  who  possesses  the  requisite  qualifications  of 
learning  and  ability,  shall  be  entitled  to  admission  to  prac- 
tise in  all  the  courts  of  this  state." 

The  object  of  this  provision  is  plain.  Attorneys,  solici- 
tors, &c.,  were  public  officers;  the  power  of  appointing 
them  had  previously  rested  with  the  judges,  and  this  was 
the  principal  appointing  power  which  they  possessed.  The 
convention  was  evidently  dissatisfied  with  the  manner  in 
which  this  power  had  been  exercised,  and  with  the  restric- 
tion which  the  judges  had  imposed  upon  admission  to  prac- 
tice before  them.  The  prohibitory  clause  in  the  section 
quoted  was  aimed  directly  at  this  power,  and  the  insertion 
of  the  provision  respecting  the  admission  of  attorneys,  in 
this  particular  section  of  the  constitution,  evidently  arose 
from  its  connection  with  the  object  of  this  prohibitory 
clause.  There  is  nothing  indicative  of  confidence  in  the 
courts  or  a  disposition  to  preserve  any  portion  of  their 
power  over  this  subject,  unless  the  supreme  court  is  right 
in  the  inference  it  draws  from  the  use  of  the  word  "  admis- 
sion" in  the  section  referred  to.  It  is  urged  that  the  admis- 
sion spoken  of  must  be  by  the  court ;  that  to  admit,  means 
to  grant  leave,  and  that  the  power  of  granting  necessarily 
implies  the  power  of  refusing,  and  of  course  the  right  of 
determining  whether  the  applicant  possesses  the  requisite 
qualifications  to  entitle  him  to  admission. 

These  positions  may  all  be  conceded  without  affecting 
the  validity  of  the  act.  The  legislature  has  not  taken  from 
the  court  its  jurisdiction  over  the  question  of  admission, 
but  has  simply  prescribed  what  shall  be  competent  evidence 
in  certain  cases  upon  that  question.  It  is  not  necessary,  as 
seems  to  have  been  supposed  by  the  court  below,  that  the 
power  to  do  this  should  be  especially  granted  by  the  con- 
stitution. The  general  grant  of  power  in  section  1,  article 
3,  embraces  the  entire  legislative  power  of  the  state,  which 
in  itself  is  absolute  and  unlimited.  Whether,  therefore,  the 
constitution  contains  a  restriction  upon  this  power  in  the 
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particular  case,  is  the  only  question  which  can  ever  arise 
in  respect  to  any  exercise  of  power  by  the  legislature. 
There  are,  no  doubt,  some  restrictions  upon  the  power  of 
the  legislature  to  prescribe  rules  of  evidence,  as  otherwise 
it  might  subvert  some  of  the  most  valuable  guaranties  con- 
tained in  the  constitution.  These  restrictions  have  never 
been  judicially  defined,  but  they  clearly  do  not  reach  the 
present  case. 

It  will  not  be  doubted,  even  assuming  that  the  court  had 
the  exclusive  power  of  "  admission,"  that  the  legislature 
might  have  provided  that  the  affidavit  of  the  appellant 
should  be  evidence  upon  the  question  of  age,  or  the  certifi- 
cate of  some  public  officer  upon  that  of  citizenship.  There 
is  no  substantial  difference,  in  respect  to  the  power  of  the 
legislature,  between  such  cases  and  that  under  considera- 
tion. The  diploma  simply  proves  that  the  applicant  has 
the  requisite  learning  and  ability,  but  leaves  the  facts  in 
regard  to  the  length  of  study,  the  age,  citizenship,  &c.,  of 
the  applicant,  to  be  inquired  into  and  passed  upon  by  the 
court  in  determining  the  question  of  admission. 

But  I  see  no  good  reason  for  holding  that  it  was  intended 
to  refer  even  the  ultimate  act  of  admission  exclusively  to 
the  court.  If  the  constitution  is  to  be  so  interpreted,  then 
it  is  clear  that  the  legislature,  the  legal  profession,  and  even 
the  courts  themselves,  have  been  greatly  in  error.  The 
very  next  legislature  after  the  constitution  was  adopted,  in 
passing  the  judiciary  act,  assumed  that  the  admission  of 
attorneys  and  counsellors  to  practice,  subject  to  the  restric- 
tions contained  in  the  constitution,  was  left  as  before,  in 
the  hands  of  the  legislature,  and  its  action  in  this  respect 
has  been  uniformly  acquiesced  in  by  both  bench  and  bar. 
The  supreme  court  itself  has  repeatedly  ratified  and  con- 
firmed this  legislation,  as  it  is  by  virtue  of  the  judiciary  act 
alone  that  it  has  exercised  the  power  of  admitting  attorneys 
and  counsellors  to  practice  in  other  courts.  There  can  be 
no  pretence  that  the  constitution  invests  the  supreme  court 
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alone  with  this  power.  If  the  construction  adopted  by  the 
court  below  is  sound,  the  consequence  must  of  course  be 
that  each  court  would  have  a  right  to  admit  its  own  prac- 
titioners. It  would  be  difficult  to  find  any  theory  in  the 
constitution  which,  even  by  implication,  could  authorise  it 
to  admit  attorneys,  &c.,  to  practice  in  the  county  courts  or 
in  the  court  of  appeals. 

I  do  not  doubt,  however,  that  the  supreme  court  may, 
with  propriety,  be  invested  with  this  power,  notwithstand- 
ing the  clause  which  prohibits  the  judges  from  exercising 
any  power  of  appointment  to  office.  The  admission  of  an 
attorney  under  the  provisions  of  the  present  constitution, 
is  not  an  appointment.  Whenever  an  applicant  is  found  to 
possess  the  requisite  qualifications,  the  constitution,  by  its 
own  inherent  energy,  appoints,  i.  e.  it  gives  to  the  applicant 
an  absolute  title  to  the  office,  which  is  equivalent  to  an 
appointment.  The  word  admission  means,  no  doubt,  as  it 
has  uniformly  been  interpreted  to  mean,  something  more 
than  merely  permitting  the  appearance  of  persons  who  may 
present  themselves  in  particular  cases  claiming  the  right  to 
practice.  It  is  to  be  understood  with  reference  to  the  long 
established  custom  of  admitting  and  licensing  attorneys,  not 
for  a  single  occasion,  but  generally;  upon  any  other  con- 
struction, every  practitioner  would  be  obliged  to  hold  him- 
self in  readiness,  at  all  times,  to  prove  that  he  was  possessed 
of  the  requisite  constitutional  qualifications,  which  would 
be  extremely  inconvenient  and  embarrassing  to  the  admin- 
istration of  justice.  No  doubt  some  kind  of  formal  admis- 
sion was  contemplated ;  but  so  far  as  I  can  see,  that  admis- 
sion, under  the  provisions  of  the  constitution,  may  as  well 
have  been  by  the  governor,  the  attorney-general,  or  any 
other  public  functionary,  as  by  the  courts.  There  was  a 
propriety,  certainly,  in  investing  the  courts  with  the  power» 
as  the  legislature  has  done ;  but  this  was  a  question  of 
mere  legislative  discretion.  My  conclusion,  therefore,  is 
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that  the  act  under  consideration  is  valid,  and  hence  that 
the  order  appealed  from  should  be  reversed. 

In  regard  to  the  constitutional  question,  all  the  judges 
concurred,  except  COMSTOCK,  Ch.  J. — who  also,  together 
with  DENIO  and  WRIGHT,  judges,  dissented  from  that  por- 
tion of  the  opinion  holding  the  order  in  question  appealable. 


SUPREME  COURT. 

In  the  matter  of  the  application  of  HENRY  W.  COOPER  and 

ALBERT  MARSHMAN  PALMER,  to  be  admitted  as  Attorneys 

and  Counsellors,  &c. 
vxunn 

JWto  York  General  Term,  November,  1860. 

Present,  SUTHERLAND,  HOGEBOOM,  and  BONNET,  Justices. 

By  the  court,  SUTHERLAND,  Justice.  It  seems  that  a  re- 
versal of  the  orders  made  by  this  court  in  May  last,  denying 
the  applications  of  these  young  gentlemen,  (the  former  a 
law  student  of  Columbia  College,  and  the  latter  of  the 
University  of  New  York)  for  admission  to  practice  as 
attorneys  and  counsellors  of  this  court,  under  special  and 
recent  acts  of  the  legislature  of  this  state,  has  been  procured 
from  the  court  of  appeals. 

It  seems  that  the  clerk  of  this  court,  without  any  order 
of  this  court,  made  a  return  to  the  court  of  appeals  of  the 
orders  and  proceedings  in  the  matter  of  these  applications, 
and  that  the  court  of  appeals  on  an  ex-parte  application 
and  argument,  without  notice  to  the  attorney-general,  or 
any  other  person,  have  held  the  acts  of  the  legislature  to 
be  constitutional,  reversed  the  orders  of  this  court,  and 
directed  the  court  to  admit  these  young  gentlemen. 

When  the  justices  of  this  court  who  were  sitting  in  the 
court  of  appeals  in  this  matter,  shall  have  performed  the 
high  duties  which  the  constitution  temporarily  consigned 
VOL.  XX.  2 
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to  them  in  that  court,  and  shall  have  returned  to  their  own 
court,  we  shall,  no  doubt,  be  informed  by  them  of  the  pecu- 
liar circumstances  (if  any)  which  may  have  induced  this 
(as  it  appears  to  us)  extraordinary  proceeding  on  the  part 
of  the  court  of  appeals ;  but  in  the  meantime,  to  prevent 
even  the  appearance  of  a  want  of  respect  for  law  and  order, 
this  court  yields,  as  to  these  applicants,  to  the  decision  of 
the  court  of  appeals,  at  the  same  time  respectfully  but 
earnestly  protesting  against  it,  for  reasons  and  on  grounds 
which  will  be  stated  more  at  large  hereafter,  and  on  the 
understanding  that  these  admissions  are  not  to  be  consid- 
ered as  at  all  conclusive  as  to  future  applications  of  a 
similar  character. 


SUPREME  COURT. 

THE  BANK  OF    GENEVA  agt.  MORTIMER   F.   REYNOLDS  and 
LEWIS  SELYE. 

By  §  191  of  the  Code,  it  is  obvious  that  the  legislature  designed  not  to  change 
the  practice,  but  to  allow  it  to  remain  as  it  was  before,  respecting  the  time  in 
which  bail  may  apply  for  further  time  to  surrender  their  principal  after  the 
expiration  of  twenty  days  from  the  commencement  of  the  action  against  them,  and 
also  as  to  the  grounds  of  such  application.  (Agreeing  with  Gilbert  agt.  Bulkley, 
1  Duer,  668.) 

Before  the  Code  the  practice  was  well  settled,  that  where  bail,  by  reason  of  circum- 
stances, over  which  they  had  no  control,  were  prevented  from  making  the  surrender 
within  the  regular  time,  the  court  would  enlarge  the  time  to  surrender;  and  tliis 
might  be  done,  although  no  application  had  been  made,  or  order  to  stay  proceed- 
ings obtained  within  the  regular  time  for  making  the  surrender.  What  grounds 
have  been,  and  are,  considered  sufficient  to  grant  such  application,  examined  and 
stated. 

Where  the  surrender  has  been  made  within  the  regular  time  allowed  by  law,  the  rule 
seems  to  be  that  the  bail  are  entitled  under  a  substantial,  if  not  technical,  legal 
right,  to  an  exoneretur,  although  they  are  fully  indemnified.  But  it  is  clear 
upon  general  principles,  that  where  the  bail  ask  a  favor  of  the  court,  no  further 
time  should  be  granted  them  for  the  surrender  of  their  principal  where  they  have 
the  means  in  their  hands,  or  at  their  command,  of  indemnifying  themselves  in  case 
of  a  recovery  against  them. 
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And  it  should  properly  be  shown  as  a  part  of  the  application  that  the  bail  had  no 

indemnity  and  would  suffer,  unless  allowed  to  surrender,  before  farther  time 

should  be  granted. 
An  order  of  special  term  granting  defendants  who  are  sued  as  bail,  further  time  to 

render  their  principal,  is  not  appealable;  but  in  this  case,  the  appellate  court  said 

that  a  rehearing  at  special  term  ought  to  be  had. 

Seventh,  Judicial  District,  General  Term,  September,  1860. 

Present,  SMITH,  KNOX,  and  JOHNSON,  Justices. 

APPEAL  from  order  at  special  term  giving  defendants, 
who  are  sued  as  bail,  further  time  to  render  their  principal. 
The  facts  appear  sufficiently  in  the  opinion. 

T.  R.  STRONG,  for  appellant. 
G.  F.  DANFORTH,  for  respondent. 

By  the  court,  JOHNSON,  Justice.  The  Code  (§  191)  has 
provided  how  bail  may  now  be  exonerated. 

Amongst  other  means  prescribed  is  that  of  surrendering 
the  defendant  to  the  sheriff  of  the  county  where  he  was 
arrested,  within  twenty  days  after  the  commencement  of 
the  action  against  the  bail,  or  within  such  further  time  as 
may  be  granted  by  the  court. 

No  provision  is  made  in  respect  to  the  period  of  time, 
after  the  commencement  of  the  action  against  the  bail, 
within  which  the  application  for  further  time  may  be  made, 
nor  in  respect  to  the  grounds,  upon  which  the  allowance  of 
further  time  may  be  granted.  In  these  respects,  it  is  quite 
obvious,  from  the  reading  of  the  section  above  cited,  that 
the  legislature  designed  not  to  change  the  practice,  but  to 
allow  it  to  remain  as  it  was  before.  And  it  has  been,  very 
correctly,  as  I  think,  so  decided.  (Gilbert  vs.  Bulkley,  1 
Duer,  668.) 

Before  the  Code  the  practice  was  well  settled,  that  where 
bail,  by  reason  of  circumstances  over  which  they  had  no 
control,  were  prevented  from  making  the  surrender  within 
the  regular  time,  the  court  would  enlarge  the  time  to  sur- 
render. And  this  might  be  done,  although  no  application 
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had  been  made,  or  order  to  stay  proceedings  obtained, 
within  the  regular  time  for  making  the  surrender.  (^Board- 
man  vs.  Fowler,  1  Johns.  Cases,  413 ;  Thomas  vs.  Bulkley,  5 
Cowen,  25 ;  The  Phcenix  Fire  Insurance  Co.  vs.  Mowat,  6  id. 
599  ;  Nichols  vs.  Sutfin,  7  id.  422  ;  The  People  vs.  Onondaga 
C.  P.,  2  Wend.,  263.)  In  Nichols  vs.  Sutfin  further  time 
was  given  even  after  judgment  against  the  bail,  and  fi.  fa. 
issued  and  levied.  In  that  case  the  attorney  of  the  prin- 
cipal had  neglected  to  file  the  bail  piece,  by  reason  of  which 
the  defendant  had  been  unable  to  make  the  surrender.  The 
defendant  moved  to  set  aside  the  judgment  and  subsequent 
proceedings,  on  the  ground  that  they  were  irregular,  and 
the  plaintiff  moved  for  leave  to  file  the  bail  piece  nunc  pro 
tune.  The  court  refused  to  set  aside  the  proceedings,  hold- 
ing, that  the  plaintiff  had  been  regular.  But  as  the  defen- 
dant had  been  prevented  from  making  the  surrender,  by 
the  error  of  the  principal,  or  his  attorney,  in  neglecting  to 
file  the  bail  piece,  he  was  then  allowed  thirty  days  further 
time  to  make  the  surrender,  and  to  have  his  exoneretur 
entered,  on  making  such  surrender  and  paying  the  costs  of 
the  action. 

The  temporary  imprisonment  of  the  principal,  in  another 
state,  has  been  held  good  cause  for  granting  further  time 
to  surrender,  though  not  for  exoneration. 

In  Thomas  vs.  Bullcley,  the  principal,  who  was  absent  in 
the  state  of  North  Carolina,  was  sick,  and  the  defendant 
was  ignorant  of  the  sickness  and  cause  of  detention,  until 
after  the  eight  days  for  making  the  surrender  had  expired, 
and  the  court  held,  that  the  defendant  being  ignorant  of 
the  grounds  of  the  motion,  was  not  guilty  of  laches,  in  not 
making  it  before  the  regular  time  had  expired,  and  gave 
him  leave  to  surrender  and  enter  an  exoneretur  on  payment 
of  costs. 

Within  the  principle  of  these  cases,  I  entertain  no  doubt 
that  aside  from  the  question  of  indemnity,  which  will  be 
hereafter  noticed,  good  cause  was  shown  by  the  defendants 
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for  granting  to  them  further  time,  and  also  for  allowing  the 
application  to  be  made,  at  this  stage  of  the  proceedings 
against  them.  Breck,  their  principal,  left  the  country  with- 
out their  knowledge,  for  India,  before  judgment  had  been 
perfected  against  him,  and  several  months  before  this  action 
was  commenced.  They  learned  of  his  departure  for,  and 
subsequent  arrival  at,  Singapore  in  the  East  Indies,  but 
knew  nothing  of  any  design  or  intention  on  his  part  ever 
to  return.  Under  these  circumstances  it  is  clearly  seen, 
that  any  effort  on  the  part  of  the  defendant  to  effect  his 
surrender,  must  have  proved  fruitless.  He  was  quite  as 
much  out  of  their  reach,  as  he  would  have  been,  had  he 
been  imprisoned  temporarily  in  another  state  of  this  Union. 
These  were  circumstances  over  which  they  had  no  control. 
The  absence  furnished  no  cause  for  exoneration,  and  as 
long  as  they  were  ignorant  that  he  intended  to  return,  or 
that  he  was  about  to  return,  they  had  no  ground  upon  which 
they  could  apply  for  further  time.  The  first  application 
was  made,  as  soon  as  the  defendants  learned  that  their 
principal  was  within  their  reach.  It  was  made  as  soon  as 
they  had  the  means  of  showing  to  the  court,  that  Breck 
could  be  reached  by  them  and  surrendered,  after  the  occasion 
for  a  motion  had  arisen.  Certainly  there  has  been  no  laches 
in  making  the  application,  for  further  time.  Where  the 
inability  to  make  the  surrender  has  arisen  from  the  con- 
tinued absence  of  the  principal  from  the  country,  it  can 
make  no  difference  whether  the  continuance  of  the  absence 
is  occasioned  by  sickness  or  imprisonment,  or  deliberate 
refusal  of  the  principal  to  return  within  the  reach  of  his 
bail,  being  beyond  their  reach.  In  either  case  he  is  beyond 
the  control  of  the  bail,  without  their  fault,  unless  they  have 
voluntarily  consented  to  his  placing  himself  in  this  situation. 
It  has  been  seen  by  the  case  of  Nichols  vs.  Sutfin,  that 
the  inability  to  make  the  surrender,  arising  from  the  negli- 
gence of  the  principal,  is  just  as  effectual  to  shield  the  bail, 
as  that  arising  from  his  sickness  or  imprisonment.  It  can- 
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not  be  doubted,  I  think,  that  the  decision  would  have  been 
the  same  in  that  case,  had  the  principal  or  his  attorney, 
wilfully,  instead  of  negligently,  omitted  to  file  the  bail 
piece. 

Bail  have  always  been  favorably  regarded  by  courts, 
especially  in  the  matter  of  the  surrender  of  their  principal ; 
and  very  justly  so,  because  the  primary  object  of  bail  is 
to  secure  to  the  plaintiff  the  body  of  the  defendant,  upon 
failure  to  obtain  satisfaction  out  of  his  property. 

It  is  quite  probable,  that  had  the  defendants  here  made 
application  to  the  court  for  further  time  to  surrender, 
during  the  voluntary  absence  of  Breck,  their  application 
would  have  been  refused,  even  if  they  could  have  shown, 
that  he  designed  voluntarily  to  return,  after  an  absence  of 
two  years ;  because  the  court  would  not  allow  the  mere 
volition  of  the  principal  debtor,  to  delay  the  remedy  of  the 
creditor.  But  that  is  not  the  question  here  presented. 
The  principal  has  unexpectedly  to  the  bail,  returned  within 
their  reach,  the  action  against  them  is  still  pending,  and 
the  question  is,  not  what  the  court  would  have  done,  had 
the  application  been  made  while  the  principal  voluntarily 
kept  himself  out  of  the  power  of  his  bail,  but  whether  now, 
having  the  ability,  they  shall  not  be  allowed  to  make  the 
surrender  and  thus  fulfil  the  primary  object  of  the  under- 
taking. The  inability  to  make  the  surrender,  from  what- 
ever cause,  is  now  removed,  and  I  think  the  cause  of  it, 
while  it  existed,  is  of  no  consequence  on  this  application, 
so  long  as  it  is  in  no  way  chargeable  to  these  defendants. 
If  it  was  a  matter  over  which  they  had,  practically,  no 
control,  in  respect  to  its  origin  or  continuance,  I  think  we 
should  allow  them  now,  to  make  the  satisfaction  to  the 
plaintiffs  which  they  originally  stipulated  for,  on  payment 
of  the  costs  of  the  action  against  them,  unless  it  is  shown 
by  the  papers  that  they  have  been  indemnified  by  their 
principal.  This  question  of  indemnity  by  Breck  to  the 
defendants,  the  court  at  special  term  seems  not  to  have 
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noticed,  although  it  was  made  by  the  papers  on  which  the 
motion  was  opposed. 

It  does  not  appear  very  clearly  by  the  opposing  affidavits, 
whether  the  defendants,  or  either  of  them,  are  indemnified. 
But  enough  is  shown,  I  think,  to  raise  the  question  fairly, 
and  to  call  upon  them  to  show  whether  they  are  indemnified 
in  any  manner,  and  if  so,  to  what  extent.  The  application 
here  is  strictly  to  the  favor  of  the  court.  When  the  sur- 
render has  been  made  within  the  regular  time  allowed  by 
law,  the  rule  seems  to  be  that  the  bail  are  entitled  to  an 
exoneretur,  although  they  are  fully  indemnified.  (Browne- 
low  agt.  Forbes,  2  Johns.,  101.)  But  in  such  case  the  sur- 
render and  consequently  the  exoneretur,  are  matters  of 
substantial,  if  not  technical,  legal  right.  Not  so  here.  The 
defendants  ask  a  favor,  and  the  court  should  see  whether, 
under  all  the  facts  and  circumstances  disclosed,  it  ought  to 
be  granted.  It  seems  to  me  very  clear,  upon  general  prin- 
ciples, that  no  further  time  should  be  given,  if  the  defendants 
have  the  means  in  their  hands,  or  at  their  command,  of  in- 
demnifying themselves  in  case  of  a  recovery  against  them. 
It  is  true  that  the  primary  object  of  bail,  is  not  to  indemnify 
the  plaintiff,  but  is  for  the  forthcoming  of  the  body  of  the 
defendant.  The  condition  is,  that  the  defendant  shall  pay 
the  money  or  surrender  himself  to  the  sheriff  in  execution, 
within  a  particular  time.  The  condition  is  broken  and  the 
bail  sued.  The  presumption  is,  that  the  money  is  more 
favorable  to  the  creditors,  than  the  body  of  the  debtor  in 
execution,  and  if  the  defendants  here  have  the  money 
of  the  debtor  in  their  hands,  or  other  indemnity,  they 
ought  not  to  be  allowed  further  time  in  which  to  surrender 
the  body,  to  the  plaintiffs'  prejudice,  when  it  could  be  of 
no  possible  advantage  to  them.  In  such  case,  it  could 
benefit  no  one,  except  the  debtor,  and  the  law  does  not,  in 
this  regard,  favor  him.  In  Merrick  agt.  Vancher,  (6  Term, 
50,)  the  defendant  had  been  sent  out  of  the  country  under 
the  alien  act,  of  33  George  III,  and  the  court,  upon  mere 
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suggestion,  refused  to  allow  the  exoneretur  to  become  abso- 
lute, until  the  bail  produced  an  affidavit,  showing  that  they 
had  no  funds  of  their  debtor  in  their  hands  out  of  which 
they  could  repay  themselves,  in  case  of  a  recovery  against 
them,  or  other  indemnity.  And  in  Coles  agt.  De  Hayne, 
(id.  52,)  where  the  defendant  had  been  sent  out  of  the 
country  in  the  same  way,  upon  its  being  shown  that  money 
had  been  deposited  for  the  purpose  of  indemnifying  the 
bail,  the  court  refused  the  exoneretur  altogether. 

It  seems  to  me,  that  it  should  properly  be  shown  as  a 
part  of  the  application,  that  the  bail  had  no  indemnity,  and 
would  suffer  unless  allowed  to  surrender,  before  further 
time  should  be  granted.  But  certainly  where  enough  is 
shown  on  the  other  side,  to  raise  the  question,  and  make  it 
appear  probable  that  indemnity  has  been  given,  the  order 
should  be  denied  or  withheld  until  the  bail  show  whether 
it  has  or  not.  It  is  in  the  very  nature  of  things,  a  matter 
about  which  the  plaintiff  could  ordinarily  know  but  little, 
and  the  applicants  who  know  should  disclose  as  a  condition 
of  being  relieved. 

I  am  of  opinion,  therefore,  that  the  order  of  the  special 
term  should  be  reversed  if  such  order  is  appealable.  I  was 
at  first  inclined  to  the  opinion  that  the  order  was  appeal- 
able, but  upon  consultation  with  my  brethren  I  find  they 
are  clearly  of  the  opinion  that  it  is  otherwise,  and  we  have 
determined  that  the  order  was  a  matter  resting  in  the  dis- 
cretion of  the  court,  and  is  not  appealable.  We  all  agree, 
however,  that  the  discretion  in  this  instance,  in  view  of  the 
facts  disclosed  in  the  opposing  affidavits  on  the  question 
of  indemnity,  was  improvidently  exercised  to  the  prejudice 
of  the  substantial  rights  of  the  plaintiffs,  and  that  a  rehear- 
ing ought  to  be  had  at  the  special  term. 

The  appeal  must,  however,  be  dismissed  without  costs 
to  either  party. 
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SUPREME  COUET. 
SAMUEL  D.  HARDING  agt.  JOSEPH  SHANNON. 

An  order  of  arreit  sustained,  where  the  defendant  agreed  to  pay  cash  for  beef  cattle 
on  delivery ;  and  while  the  plaintiff  and  defendant  were  consulting  aa  to  payment, 
the  defendant's  agent  drove  off  the  cattle,  and  had  them  slaughtered  the  same  day. 
And  the  defendant  thereupon  induced  the  plaintiff  to  accept  a  draft,  which,  he 
said,  would  be  honored  at  sight,  bat  which  was,  in  fact,  dishonored  and  valueless. 
Held  a  scheme  of  fraud. 

New -York  Special  Term,  January,  1860. 

MOTION  to  discharge  defendant  from  an  order  of  arrest. 

CHARLES  SWEENY,  for  motion. 
NELSON  SMITH,  opposed. 

LEONARD,  Justice.  This  was  a  motion  to  discharge  an 
order  of  arrest,  upon  which  the  defendant  was  held  to  bail 
in  $1000.  The  action  was  for  wrongfully  converting  nine- 
teen head  of  beef  cattle  on  the  31st  of  November  last.  It 
was  averred  by  the  plaintiff  that  on  that  day  the  defendant 
applied  to  his  agent  at  Bergen  to  buy  the  cattle;  that  a 
contract  was  made  to  sell  them  for  cash,  to  be  paid  before 
they  were  taken  away  ;  that  defendant  caused  his  servants 
to  drive  the  cattle  away  while  he  was  in  the  hotel  at  Ber- 
gen with  the  plaintiff's  agent,  on  the  pretence  of  paying  for 
the  cattle ;  but  that  when  the  cattle  had  got  out  of  sight, 
then  the  defendant  said  he  could  not  pay  for  them,  and 
wanted  to  give  an  order  on  Mr.  Purdy,  in  Washington 
market ;  that  the  plaintiff's  agent  (the  cattle  having  got 
out  of  sight)  took  the  order  on  the  positive  assurance  of 
defendant,  that  Purdy  would  honor  it ;  but  that,  in  fact, 
Purdy  had  no  funds  of  defendant,  and  declined  to  honor  it. 
The  plaintiff  also  averred  that  the  defendant  had  brought 
the  cattle  to  New  York,  and  slaughtered  or  disposed  of  them 
the  same  day,  and  that  the  whole  scheme  had  been  resorted 
to  to  defraud  him  of  the  cattle.  Motion  to  discharge  defen- 
dant from  arrest  denied,  with  costs. 
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SUPREME  COURT. 
MATTHEW  D.  FIELD  agt.  R.  S.  RIPLEY,  McCoNocniE  and  others. 

The  court  will  not  ordinarily  take  from  a  party  the  custody  of  Ms  property  without 
notice  to  him,  and  giving  him  an  opportunity  to  show  cause  against  it. 

A  receiver  will  not  be  appointed  upon  an  ex  parte  application,  before  the  appear- 
ance of  the  defendant,  or  until  he  has  made  default,  after  service  of  process, 
except  in  cases  of  emergency. 

If  the  process  of  injunction  will  not  restrain  the  disposal  of  property,  a  receiver- 
ship will  be  but  of  little  avail. 

It  seems,  that  a  receiver  appointed  by  this  court,  would  not  be  able  to  make  title 
under  his  appointment  to  property  in  another  state,  in  the  possession  of  the  owner 
there,  who  has  not  been  within  this  state,  or  in  any  way  made  answerable  to  the 
process  of  the  court. 

Where  parties,  who  are  crtditors  by  virtue  of  a  lien,  either  legal  or  equitable, 
created  by  an  executory  contract  between  themselves  and  the  principal  debtors, 
upon  the  property  of  the  latter,  they  may  not  be  called  upon  to  permit  the  property 
of  their  debtors  to  go  into  the  hands  of  a  receiver,  except  it  should  be  to  secure 
the  payment  of  their  debt,  or  the  appointment  made  subject  to  their  rights. 

New  York  Special  Term,  June,  1859. 
THIS  is  an  application  for  an  injunction  and  appointment 
of  a  receiver  on  dissolution  of  partnership. 

W.  F.  ALLEN,  Justice.  The  plaintiff  is  not,  I  think,  upon 
his  own  showing,  entitled  to  a  receiver  of  the  property  in 
controversy. 

1st.  Ripley  is  a  necessary  party  to  the  action,  is  inter- 
ested in  the  funds,  and  is  entitled  to  be  heard  in  regard  to 
its  custody  and  disposal,  pendente  lite.  The  court  will  not 
ordinarily  take  from  a  party  the  custody  of  his  property 
without  notice  to  him,  and  giving  him  an  opportunity  to 
show  cause  against  it.  A  receiver  will  not  be  appointed 
upon  an  ex  parte  application,  before  the  appearance  of  the 
defendant,  or  until  he  has  made  default,  after  service  of 
process,  except  in  cases  of  emergency.  No  necessity  is 
shown  for  immediate  action  in  this  case.  The  care  and 
preservation  of  the  property  is  not  attended  with  expense. 
The  property  itself  is  not  perishable,  and  it  does  not  appear 


NEW  YORK  PRACTICE  REPORTS.  27 

Field  agt.  Ripley. 

that  delay  will  be  attended  with  loss  or  harm  to  any  one. 
The  disposal  of  the  property  is  restrained  by  injunction, 
and  if  this  process  of  the  court  will  not  protect  it,  a  re- 
ceivership would  be  of  but  little  avail.  The  real  property 
is  situated  without  the  jurisdiction  of  the  court,  and  the 
personalty  would  seem  to  be  also  out  of  this  state,  as  it 
consists  of  lead  ore,  taken  from  the  lands  in  question,  and 
is  not  averred  to  have  been  brought  within  the  state. 
Ripley  is  not  subject  to  the  process  of  the  court,  or  within 
its  jurisdiction ;  and  it  is  not  entirely  clear  how,  or  in  what 
way,  unless  he  comes  within  the  state,  or  voluntarily  ap- 
pears in  the  action,  this  provisional  remedy  is  to  be  of  any 
avail  to  the  plaintiff.  This  application  is,  as  against  Ripley, 
strictly  ex  parte.  A  receiver  appointed  by  this  court, 
would  not  I  think,  be  able  to  make  title  under  his  appoint- 
ment, to  property  in  Massachusetts,  in  the  possession  of 
the  owner  there,  who  had  not  been  within  this  state,  or  in 
any  way  made  answerable  to  the  process  of  the  court.  The 
property,  if  it  has  not  been  conveyed  to  McGonochie  &  Co., 
and  placed  under  their  control,  and  in  their  possession, 
actual  or  constructive,  by  the  act  of  the  plaintiff  and  Ripley, 
or  one  of  them,  is  still  in  the  custody  and  under  their  con- 
trol, so  that  McConochie  &  Co.  could  not,  if  they  would, 
put  a  receiver  in  possession  of  it.  But  with  the  effect  of 
the  order  I  have  no  concern.  It  is  sufficient  upon  this 
branch  of  the  motion,  that  Ripley,  who  by  the  order  asked 
for,  is  to  be  dispossessed  of  the  propery.  is  entitled  to  notice 
of  the  application. 

2d.  The  McConochies  are  not  in  a  situation  to  be  affected, 
except  incidentally ;  and  as  it  would  interfere  with  their 
ability  to  enforce  their  lien  by  the  appointment  of  a  receiver, 
they  are  not,  therefore,  to  be  called  upon  to  permit  the 
property  to  go  into  the  hands  of  a  receiver,  except,  indeed, 
it  could  be  made  to  appear  that  a  receiver  was  necessary 
to  secure  the  payment  of  their  debt,  or  the  appointment 
was  made  subject  to  their  rights.  Their  only  present  claim 
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to  the  property,  or  to  the  possession,  or  to  the  right  to 
dispose  of  any  part  of  it,  is  as  creditors,  and  by  virtue  of 
the  lien,  legal  or  equitable,  created  by  the  contract  between 
themselves  and  Field  &  Ripley.  It  is  by  way  of  security 
only  that  they  can  claim  any  present  rights,  and  it  is  this 
present  right  that  it  is  sought  to  disturb  by  the  appointment 
of  a  receiver.  By  the  executory  contract  they  may  or  may 
not  hereafter  become  owners  in  common  of  the  mines  with 
the  plaintiff  and  Ripley ;  but  in  anticipation  of  such  event, 
entirely  contingent,  it  will  not  answer  to  interfere  with  a 
present  vested  interest  of  an  entirely  different  character. 
The  debt  of  McConochie  &  Co.  is  not  disputed ;  the  validity 
of  their  lien  (whether  legal  or  equitable  is  not  material)  is 
not  controverted.  The  plaintiff  and  Ripley  have  agreed, 
by  way  of  receiving  the  money  advances  of  McConochie, 
that  they  will  from  time  to  time,  as  they  raise  the  ore  from 
the  mines  and  prepare  it  for  market,  convey  it  to  their 
debtors  to  be  disposed  of  for  the  payment  of  their  debts. 
It  would  require  a  very  strong  case  to  induce  the  court  to 
vary  this  contract,  and  itself  undertake  to  act  by  its  agents, 
and  receive  and  dispose  of  the  ore  for  the  benefit  of  whom 
it  might  concern.  The  plaintiff  has  a  remedy,  and  may  by 
paying  the  debt  to  McConochie  &  Co.  relieve  himself,  per- 
haps, from  this  part  of  the  contract ;  at  least  he  may  place 
himself  in  a  position  in  which  the  merits  of  the  application 
for  a  receiver  would  be  more  apparent.  The  McConochies 
have  performed  their  part  of  the  contract,  and  are  largely 
out  of  pocket,  and  it  would  be  wrong  to  deprive  them  in 
this  summary  way,  and  without  some  very  good  reason,  of 
the  benefits  to  which  they  are  entitled,  and  the  security  for 
which  they  contracted.  The  motion  must  be  denied,  with 
costs,  with  leave  to  renew  it,  as  the  plaintiff  shall  be  ad- 
vised after  service  of  process  on  Ripley,  or  after  his  appear- 
ance in  the  action. 
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SUPREME  COURT. 

THE   PEOPLE  ex  rel.  WILLIAM   MITCHELL  agt.  ROBERT  T. 
HAWS,  Comptroller,  &c. 

"  It  shall  be  lawful  for  the  board  of  supervisors  to  raise  by  tax  upon  said  county,  and 
pay  to  the  justices  of  the  supreme  court,  resident  in  the  first  district,  such  addi- 
tional annual  compensation  as  they  may  deem  proper."  ("An  act  in  relation 
to  the  supreme  court  of  the  Jirst  judicial  district,"  Sett.  Lair*,  1852,  ch. 
374,  §  7.) 

So  far  as  this  act  authorizes,  or  was  intended  to  authorize,  the  board  of  supervisors 
to  raise  by  tax  and  pay  an  additional  annual  compensation  to  the  justices  of  the  first 
judicial  district,  in  ojflice  at  the  time  of  its  postage,  it  is  unconstitutional  and 
void. 

The  constitutional  provision  which  prohibits  such  an  application  of  the  act,  is  as 
follows :  "  The  judges  of  the  court  of  appeals,  and  justices  of  the  supreme  court, 
shall  severally  receive,  at  stated  times,  for  their  services,  a  compensation  to  be 
established  by  law,  u-hich  shall  not  be  increased  or  diminished  during  their 
continuance  in  office."  (Const.  1846,  Art.  6,  §  7.) 

JVeio  York  Special  Term,  June,  1860. 

B.  D.  SILLIMAN,  for  the  relator. 

H.  H.  ANDERSON,  for  the  comptroller. 

SUTHERLAND,  Justice.  The  question  in  this  case,  is  raised 
by  the  relator's  demurrer  to  the  return  of  the  comptroller 
to  an  alternative  writ  of  mandamus,  requiring  him  to  draw 
and  sign  his  warrant  on  the  chamberlain  of  the  city,  for 
the  payment  to  the  relator  of  $8,250,  alleged  to  have  been 
audited  and  allowed,  and  to  be  due  to  him  as  a  justice  of 
the  supreme  court,  or  to  show  cause,  &c. 

The  relator  was  elected  a  justice  of  the  supreme  court 
prior  to  the  year  1852 ;  and  during  that  year,  and  subse- 
quently, until  the  first  day  of  January,  1858,  (on  which  day 
the  term  for  which  he  was  elected  expired,)  was  a  justice 
of  the  supreme  court,  resident  in  the  first  judicial  district. 

The  compensation  allowed  to  justices  of  the  supreme 
court  by  a  general  law  at  the  time  of  the  relator's  election, 
was  $2,500  per  annum,  and  this  compensation  was  paid  to, 
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and  received  by  the  relator,  during  his  term  of  office,  and 
up  to  the  first  day  of  January,  1858. 

On  the  16th  of  April,  1852,  the  legislature  passed  an  act 
to  the  effect,  that  the  board  of  supervisors  of  the  city  and 
county  of  New  York,  might  raise  by  tax  and  pay  to  the 
justices  of  the  supreme  court  resident  in  the  first  judicial 
district,  such  additional  annual  compensation  as  they  might 
deem  proper. 

The  board  of  supervisors  thereupon  passed  a  reaolution 
giving  an  additional  annual  compensation  of  $1,500  to  the 
said  justices. 

In  the  tax  levy  for  the  city  and  county  of  New  York, 
provided  for  by  act  of  April  19th,  1859,  among  sundry 
sums  of  money,  the  said  board  of  supervisors  were  author- 
ized to  raise  by  tax  in  the  usual  way,  for  arrearages  of 

1858,  the  sum  of  $41,189,  which  sum  was  made  up  in  part 
of  the  sum  of  $8,250,  so  alleged  to  be  due  and  payable  to 
the  relator  as  extra  compensation  under  the  said  resolution 
of  the  board  of  supervisors,  and  of  other  sums  alleged  to  be 
due  and  payable  to  Justices  EDMONDS,  EDWARDS,  and  ROOSE- 
VOLT,  under  the  same  resolution  and  as  like  extra  compen- 
sation ;  and  when  the  said  alternative  mandamus  in  this 
case  was  granted,  the  taxes  so  authorized  by  the  act  of 
April  19th,  1859,  were  mostly  collected  and  paid. 

The  board  of  supervisors  on  the   16th  day  of  August, 

1859,  passed  a  resolution,  auditing  and  allowing  the  bill  of 
the  relator  for  $8,250,  for  such  additional  annual  compen- 
sation as  justice  of  the  supreme  court  of  the  first  judicial 
district  up  to  1st  January,  1858,  and  directing  the  comp- 
troller to  pay  the  relator  the  sum  so  allowed,  as  such 
"  additional  annual  compensation." 

Demand  was  made  by  the  relator  on  the  comptroller  in 
March,  1860,  that  he  should  pay  the  amount  so  allowed  to 
the  relator ;  and  also  that  he  should  draw  and  sign  his 
warrant  on  the  chamberlain  for  the  payment  of  that  sum ; 
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but  the  comptroller  refused,  until  the  right  of  the  relator 
to  the  money  should  be  judicially  determined. 

To  an  alternative  writ  of  mandamus,  reciting  substan- 
tially these  facts,  the  comptroller  makes  a  return  admitting 
all  the  matters  of  fact  set  forth  in  the  writ,  but  insisting, 
that  the  act  of  the  legislature  of  the  16th  April,  1852, 
allowing  the  board  of  supervisors  to  raise  by  tax  and  pay 
such  additional  annual  compensation,  so  far  as  it  authorized, 
or  was  intended  to  authorize  the  raising  and  payment  of 
such  additional  compensation  to  the  relator  and  other 
justices  resident  in  the  first  judicial  district,  elected  prior 
to  the  passage  of  the  act  and  in  office  when  it  was  passed, 
and  during  the  terms  for  which  they  bad  been  severally 
elected,  was  and  is  unconstitutional ;  and  that  the  same, 
and  the  said  resolutions  of  the  board  of  supervisors,  were 
wholly  without  force  and  inoperative  as  to  the  justices  last 
mentioned,  and  did  not  and  do  not  authorize  the  payment 
of  any  amount  to  either  of  the  said  justices. 

To  this  return,  the  relator  demurred. 

The  section  of  the  constitution  containing  the  provision 
referred  to  and  insisted  upon  by  the  comptroller  as  pro- 
hibiting the  passage  of  the  act  in  question,  so  far  as  it 
applied,  or  was  intended  to  apply  to  justices  elected  prior 
to  the  passage  of  the  act,  and  in  office  at  the  time  of  its 
passage,  is  as  follows  : 

"  The  judges  of  the  court  of  appeals  and  justices  of  the 
supreme  court,  shall  severally  receive  at  stated  times  for 
their  services,  a  compensation  to  be  established  by  law, 
•which  shall  not  be  increased  or  diminished  during  their  con- 
tinuance in  office." 

The  question  then  presented  by  the  demurrer  is,  whether 
the  act  authorizing  the  payment  of  the  additional  compen- 
sation is  constitutional,  as  to  the  relator  and  other  justices 
of  the  first  judicial  district  in  office  when  the  act  was  passed. 

This  was  the  only  question  argued  before  me,  and  is  the 
only  question  in  the  case ;  for  the  resolution  of  the  board 
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of  supervisors  allowing  the  additional  compensation,  on  the 
relator's  own  case,  must  be  assumed  to  have  been  passed 
by  the  authority  of  the  statute.  It  has  not  even  been 
claimed  on  the  part  of  the  relator,  that  the  board  of  super- 
visors, independent  of  the  statute,  was  authorized  to  pass 
either  of  the  resolutions  above  referred  to. 

The  only  question  then,  that  I  shall  consider  or  decide, 
is  whether  the  act  is  constitutional,  so  far  as  it  authorizes, 
or  was  intended  to  authorize,  the  board  of  supervisors  to 
raise  by  tax  and  pay  an  additional  annual  compensation  to 
the  relator  and  other  justices  of  the  first  judicial  district, 
in  office  at  the  time  of  its  passage. 

Constitutional  questions  demand  careful  consideration. 
It  is  a  grave  matter  to  pronounce  a  law  unconstitutional,  but 
when  the  purpose  or  intent  of  a  constitutional  provision 
has  been  clearly  ascertained,  it  is  the  plain  duty  of  the 
court  to  see  that  such  provision  is  neither  defeated  nor 
evaded. 

Why  then  was  the  constitutional  provision,  that  the  com- 
pensation to  be  established  by  law  for  judges  of  the  court 
of  appeals  and  justices  of  the  supreme  court,  "  shall  not 
be  increased  or  diminished  during  their  continuance  in 
office,"  inserted  in  the  constitution?  What  was,  and  is, 
its  purpose  or  intent  ? 

On  the  part  of  the  relator  it  is  insisted  that  this  provision 
was  intended  merely  to  protect  the  treasury  of  the  state ; 
and  as  the  additional  compensation  to  the  justices  of  the 
first  judicial  district  by  the  act  and  resolutions  in  question, 
is  not  to  be  paid  out  of  the  treasury  of  the  state,  but  is  to 
be  paid  by  the  authorities  of  the  city  and  county  of  New 
York  directly,  and  without  going  into  the  treasury  of  the 
state,  out  of  moneys  raised  by  tax  on  property  taxable  in 
that  city  and  county  alone,  it  is  further  insisted,  that  the 
payment  of  such  additional  compensation  even  to  the  jus- 
tices in  office  at  the  passage  of  the  act  by  force  and  authority 
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of  the  act,  would  not  at  all  interfere  with  the  proposed 
object  or  intention  of  the  constitutional  provision. 

If  this  provision  was  intended  merely  to  protect  the 
treasury  of  the  state,  as  the  act  calls  for  nothing  from  the 
treasury  of  the  state,  I  do  not  see  how  its  constitutionality 
could  be  questioned.  But  was  the  provision  intended 
merely  to  protect  the  state  treasury  ?  In  terms  it  is  a  re- 
striction on  the  legislature.  Was  it  intended  merely  to 
protect  the  treasury  of  the  state  from  the  legislature  ?  Had 
the  words  of  the  provision  been  "  shall  not  be  increased," 
<fcc.,  and  not  as  they  are,  "  shall  not  be  increased  or  dimin- 
ished" &c.,  it  appears  to  me  that  we  could  not  say,  with 
any  propriety  of  language,  that  it  was  intended  to  protect 
the  treasury.  An  increase  of  salaries  would  have  called 
for,  and  we  must  assume  would  have  been  followed  by,  a 
corresponding  increase  of  taxation ;  and  thus  as  much 
additional  money  would  have  flowed  into  the  treasury  as 
flowed  out  of  it,  and  the  treasury  would  be  kept  even.  I 
do  not  see  how  even  an  increase  of  the  salaries  of  any  state 
officer  or  officers  can  be  considered  an  attack  on  the  treasury 
of  the  state,  although  I  can  see  how  it  might  be,  on  the 
tax-payers.  But  I  do  not  see  how  it  can  be  said  that 
this  provision  of  the  constitution  was  intended  to  protect 
the  tax-payers ;  for  it  not  only  forbids  an  increase,  but  also 
a  diminution  of  the  compensation  "  to  be  established  by  law, 
during,"  &c.,  and  it  would  be  absurd  to  say,  that  the  diminu- 
tion was  forbidden  with  intent  to  protect  either  the  tax- 
payers or  the  treasury.  Besides,  the  increase  or  diminution 
is  only  forbidden  "during  their  continuance  in  office.'1  These 
words,  I  think,  show  conclusively,  that  it  was  not  the  main 
object  and  purpose  of  the  provision  to  protect  either  the 
treasury  or  the  tax-payer.  If  that  was  its  object  and  pur- 
pose, why  did  it  not  absolutely  forbid  an  increase  of  the 
"  compensation  to  be  established  by  law,"  instead  of  limiting 
the  prohibition  to  the  continuance  in  office. 

There  are  provisions  in  the  constitution,  put  there  to 
Vol.  XX.  S 
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protect  the  state  treasury ;  such  as  section  8,  of  article  7, 
which  forbids  paying  money  out  of  the  treasury  except 
under  legislative  appropriation.  There  are  numerous  other 
provisions  to  protect  the  tax-payer;  such  as  section  9  of 
the  same  article,  which  forbids  the  loaning  of  the  credit  of 
the  state  to  individuals,  associations,  &c. ;  sections  10,  11 
and  12,  of  the  same  article,  limiting  the  power  to  contract 
debts;  and  sections  13  and  14,  regulating  the  power  to 
impose  taxes,  &c.  But  it  is  quite  clear  to  me,  that  the 
provision  of  the  constitution  in  question,  was  not  put  in 
the  constitution  either  to  protect  the  state  treasury  or  the 
tax-payer,  although  incidentally  and  to  a  certain  extent  it 
may  protect  both. 

A  careful  examination  of  the  question  has  convinced  me, 
contrary  to  the  impression  left  upon  my  mind  by  its  argu- 
ment in  this  case,  that  the  main  object  and  purpose  of 
putting  this  provision  in  the  constitution  was  to  secure  the 
independence  and  integrity  of  the  judges  and  justices  during 
their  continuance  in  office — to  protect  them  from  the  legis- 
lature, not  the  state  treasury,  or  the  tax-payer;  so  that 
they  could  and  would  firmly  discharge  their  duties,  without 
the  fear  of  a  reduction,  or  the  favor  of  an  increase  of  their 
salaries,  by  the  legislature,  during  their  continuance  in 
office. 

This  is  shown,  I  think,  not  only  by  the  fact,  that  the 
provision  in  terms,  applies  only  to  judges  and  justices  after 
their  election  to  office,  and  during  their  continuance  in  office, 
but  is  most  consistent  with  the  history  and  general  frame 
of  these  written  constitutions  of  government. 

The  history  of  the  written  constitutions,  which  resulted 
from  the  revolution,  shows,  that  it  was  the  intention  in 
framing  them  to  make  the  executive,  legislative,  and  judicial 
powers  or  departments  of  government,  not  only  independent 
of  each  other,  but  checks  upon  each  other.  These  consti- 
tutions were  not  only  grants  of  power,  but  regulations  of 
granted  power.  Besides  numerous  express  restrictions,  and 
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a  qualified  veto  provided  by  them  as  checks  upon  the  legis- 
tive  power,  it  necessarily  followed  from  the  very  frame  of 
these  constitutions,  that  the  judicial  power  was  the  ultimate 
check  upon  both  the  legislative  and  executive  powers ;  for 
these  constitutions  were  to  be  construed  ;  and  from  the  very 
nature  of  the  duty,  it  became  the  province  and  duty  of  the 
judges  to  construe  them;  and  behind  the  construction  of 
the  ultimate  court  having  jurisdiction  of  the  question  and 
of  the  parties,  there  lies  only  obedience  or  revolution. 

Our  state  constitution  of  1846,  seems  to  have  been  framed 
in  a  spirit  of  increased  distrust  of  the  legislative  power. 
The  express  restrictions  on  the  legislature  in  it,  are  much 
more  numerous  than  in  either  of  the  previous  constitutions. 
Besides  these  express  restrictions,  there  are  certain  limita- 
tions of  the  legislative  power  granted,  necessarily  to  be 
implied  from  the  purposes  and  object  of  civil  government, 
and  from  the  fact  that  the  legislative  power  is  granted. 

Now,  as  an  act  of  the  legislature  not  authorized  by  the 
constitution,  if  it  escapes  the  executive  veto,  if  questioned, 
has  yet  to  pass  the  judicial  scrutiny,  is  it  extraordinary 
that  the  same  constitution  which  contains  these  increased 
express  restrictions  on  the  legislature,  and  makes  the  judges 
and  justices  elective  for  short  terms,  should  provide  that 
the  salaries  of  the  judges  and  justices  should  neither  be 
"  increased  nor  diminished  during  their  continuance  in 
office,"  so  that  they  could  be  neither  starved  or  induced 
into  a  pliant  adoption  of  a  construction  by  the  legislature 
of  the  constitutional  restrictions  and  limitations  of  its  own 
power  ? 

These  considerations  lead  me  to  the  conclusion  that  the 
main  purpose  and  object  of  this  constitutional  prohibition 
of  an  increased  compensation  during  the  continuance  in 
office  only,  and  of  course  only  after  a  judge's  or  justice's 
election,  was  intended  to  prevent  the  judges  of  the  court 
of  appeals,  and  the  justices  of  the  supreme  court,  from 
being  placed  under  obligations  to  the  legislature. 
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There  is  nothing  in  the  constitution  preventing  judges 
or  justices  from  receiving  presents  or  gifts  from  individuals, 
or  corporations,  private  or  municipal.  If  the  supervisors 
of  the  city  and  county  of  New  York,  or  the  common  council 
of  the  city  of  New  York,  had  undertaken  by  resolution  or 
ordinance,  without  and  independent  of  any  act  or  authority 
of  the  legislature,  to  pay  the  justices  of  the  supreme  court 
of  the  first  judicial  district  an  increased  annual  compensa- 
tion, certainly  this  constitutional  provision  would  have  had 
nothing  whatever  to  do  with  the  question  of  the  legality 
or  validity  of  such  resolution  or  ordinance  even  as  to  the 
justices  then  in  office  ;  for  it  is  plain  that  the  constitutional 
provision  is,  and  was  intended  to  be,  a  mere  restriction  on 
the  legislature  only.  But  it  appears  from  the  resolution  of 
the  board  of  supervisors  of  the  16th  of  August,  1859, 
auditing  and  allowing  the  claims  of  the  relator  and  others 
for  additional  compensation,  that  such  claims  were  pre- 
sented, and  audited,  and  allowed,  and  directed  to  be  paid, 
in  pursuance  of  the  act  of  the  legislature,  and  of  the  reso- 
lution of  the  board  of  supervisors  of  December  27th,  1852  ; 
and  the  relator's  whole  case  and  right,  as  presented  in  the 
alternative  writ  of  mandamus,  and  by  the  argument  of  his 
counsel  before  me,  is  founded  and  proceeds  upon  the  theory, 
that  the  resolution  of  December  27th,  1852,  was  passed  by 
authority  of  the  act  of  the  legislature  ;  and  the  comptroller 
assuming  this,  as  he  had  a  right  to  assume  on  the  relator's 
own  case,  in  his  return  sets  up  and  insists  upon  the  uncon- 
stitutionally of  the  act,  as  to  the  relator  and  other  justices 
elected  prior  to,  and  in  office  at  the  time  of  its  passage. 

It  is  plain  then,  that  I  am  not  permitted  to  speculate  on 
the  question,  whether  the  board  of  supervisors,  by  virtue 
of  general  authority,  or  under  general  laws,  had  authority 
to  pass  the  resolutions ;  or  whether  the  city  of  New  York, 
as  a  corporation,  under  its  charter  or  otherwise,  without 
and  independent  of  any  special  act  or  authority  of  the 
legislature  would  have  had  a  right  to  raise  and  pay  the 
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additional  compensation ;  but  that  in  deciding  the  question 
of  constitutionality,  I  must  assume  that  the  resolutions  of 
the  board  of  supervisors  were  passed  by  force  and  authority 
of  the  act  in  question ;  and  if  the  increased  compensation 
claimed  by  the  relator  is  paid  to  him,  that  it  must  be  paid 
to  him  by  force  and  authority  of  the  act. 

This  being  so,  it  follows,  if  the  views  above  presented  as 
to  the  purpose  and  object  of  the  constitutional  provision 
relied  upon  by  the  comptroller  are  correct,  that  the  act  is 
unconstitutional,  and  the  resolutions  passed,  or  purporting 
to  have  been  passed,  by  its  authority,  void,  as  to  the  relator 
and  other  justices  of  the  first  judicial  district,  in  office  when 
the  act  was  passed.  If  the  constitutional  prohibition  of  an 
increased  compensation  "  during  their  continuance  in  office," 
was  intended  to  prevent  the  justices  from  being  placed 
under  obligations  to  the  legislature,  or  to  a  legislature, 
during  their  terms  of  office ;  and  the  increased  compensation 
claimed  by  the  relator  and  others  in  office  when  the  act 
was  passed,  is  claimed  by  them,  and  if  paid,  is  to  be  paid 
under  and  by  authority  of  the  act ;  does  it  not  follow  that 
the  act  is  unconstitutional  as  to  the  relator  and  such  other 
justices?  What  difference  does  it  make  to  the  relator, 
whether  his  increased  compensation  is  paid  to  him  by  the 
comptroller  or  chamberlain  of  the  city  of  New  York,  or  the 
comptroller  or  treasurer  of  the  state.  If  he  is  paid  by  the 
comptroller  or  chamberlain  of  the  city  of  New  York,  by 
force  and  authority  of  the  act,  he  is  just  as  much  indebted 
to  the  legislature  for  his  additional  pay  as  though  he  re- 
ceived  it  from  the  comptroller  or  treasurer  of  the  state. 

It  is  clear  then,  that  the  act  in  question,  so  far  as  it  was 
intended  to  authorize  an  additional  compensation  to  the 
relator  and  other  justices  of  the  first  judicial  district,  in 
office  when  passed,  was  within  the  mischief  intended  to 
be  remedied  or  prevented  by  the  constitutional  provision, 
if  I  am  right  in  my  view  of  its  purpose  and  object. 

If,  as  was  suggested  on  the  argument,  and  as  the  history 
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of  the  legislation  as  to  judges'  salaries  in  this  state  prior 
to  the  constitution  of  1846  might  lead  one  to  suppose,  the 
constitutional  prohibition  of  increased  compensation  was 
intended,  not  only  to  make  the  judges  and  justices  inde- 
pendent of  the  legislature,  but  to  relieve  the  legislature 
from  their  solicitations  for  an  increase  of  salaries,  it  as 
clearly  follows  from  the  views  that  have  been  presented, 
that  the  act  in  question  was  and  is  within  the  mischiefs 
intended  to  be  remedied  or  prevented  by  the  constitutional 
prohibition,  so  far  as  the  act  was  intended  to  apply  to  and 
benefit  justices  in  office  at  the  time  of  its  passage,  and 
during  their  continuance  in  office. 

It  has  been  suggested  if  the  act  in  question,  so  far  as 
it  authorizes  increased  compensation  to  the  justices  of 
the  first  judicial  district  then  in  office,  is  unconstitutional, 
that  the  authority  given  by  another  section  of  the  act  to 
pay  justices  from  other  districts  assigned  to  perform  judicial 
services  in  the  first  judicial  district  under  the  act,  is  and 
must  be  also  unconstitutional. 

I  think  not,  even  as  to  justices  of  other  districts  then  in 
office.  The  services  to  be  performed  by  justices  from  other 
districts  are  extra  services,  out  of  their  districts,  and  over 
and  above  such  as  they  were  elected  to  perform  in  their 
districts.  The  eight  dollars  per  day  allowed  them  by  the 
board  of  supervisors,  under  the  act,  for  the  services,  places 
them  under  no  obligation  either  to  the  legislature  or  the 
city — for  the  extra  pay  they  do  extra  work.  But  if  the 
increased  compensation  is  paid  to  the  relator  and  other 
justices  of  the  first  judicial  district  elected  prior  to  the  act, 
it  is  to  be  paid  to  them  for  the  services  which  they  were 
elected  to  perform,  and  which  they  would  have  performed 
had  the  act  authorizing  the  additional  compensation  never 
been  passed. 

My  conclusion  is  that  the  comptroller  must  have  judgment 
on  the  demurrer  with  costs. 
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SUPREME   COURT. 

RICHARD  SHACKLETON,  respondent,  agt.  ROSWELL  HART  and 
EBEN  N.  BUELL,  appellants. 

An  attorney  baa  a  lien  to  the  extent  of  his  cotts,  not  only  upon  the  judgment  obtained 
by  him,  but  also  upon  all  the  incidents  of  the  judgment  or  securities  for  its  payment, 
including  the  undertaking  of  bail  in  the  action. 

lie  can  maintain  an  action  upon  such  undertaking  in  the  name  of  his  client  to  enforce 
the  collection  of  his  coats, — and  the  client  cannot,  by  any  release  or  discharge,  pre- 
vent a  recorery,  or  affect  such  right  of  the  attorney. 

A  court  of  justice  of  the  peace  has  jurisdiction  of  such  action. 

Monroe  Special  Term,   October,   1860. 
APPEAL  from  justice's  court  removed  to  the  supreme  court 
by  certificate  of  county  judge. 

In  1850,  the  plaintiff,  by  his  attorney,  commenced  an 
action  in  the  supreme  court  against  one  Clark,  in  the  course 
of  which  the  appellants  executed  an  undertaking  as  bail  on 
arrest  of  defendant.  The  plaintiff  obtained  judgment  in 
1852,  at  which  time  he  became,  and  continues,  insolvent, 
leaving  his  attorney  unpaid.  After  the  issuing  and  return 
of  the  usual  executions,  (the  execution  against  the  person 
being  returned,  March  22,  1855,)  the  attorney  procured  an 
assignment  of  the  undertaking  from  the  sheriff  to  the  plain- 
tiff, and  commenced  an  action  thereon  in  the  supreme  court, 
to  recover  the  amount  of  the  judgment.  The  defendant? 
procured  the  plaintiff  to  execute  a  full  release  of  the  claim 
against  the  bail,  with  direction  to  the  attorney  to  discon- 
tinue the  action.  Upon  the  production  of  this  instrument, 
the  attorney  discontinued  the  action  in  the  supreme  court, 
and  afterwards  commenced  an  action  on  the  13th  January, 
1859,  before  a  justice  of  the  peace  upon  the  undertaking,  in 
the  name  of  the  plaintiff,  avowedly  to  collect  for  the  attor- 
ney's own  benefit,  the  amount  of  the  taxed  bill  of  costs  in 
the  judgment  roll  in  the  original  action.  Upon  these  facts 
the  justice  rendered  a  judgment  in  favor  of  plaintiff  for 
$100  and  costs,  from  which  defendants  appealed. 
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T.  FROTHINGHAM,  for  respondent. 
G-.  E.  MUMFORD,  for  appellants. 

JOHNSON,  Justice.  The  action  before  the  justice  arose 
upon  contract.  It  was  for  the  recovery  of  money  only,  and 
the  amount  claimed  did  not  exceed  $100.  I  do  not  see, 
therefore,  why  the  justice  had  not  jurisdiction  to  entertain 
and  try  the  action.  There  is  nothing,  I  think,  in  section 
190  or  191  of  the  Code  to  affect  the  jurisdiction  of  a  justice, 
in  actions  upon  these  instruments.  The  undertaking  in 
question  is  clearly  a  contract,  obligation,  or  liability;  within 
the  meaning  of  §  91  of  the  Code,  and  the  action  was  not 
barred  at  the  time  it  was  commenced. 

The  case  of  Rooneyagt.  The  Second  Jlvenue  Railroad  Co., 
(18  JV.  Y.  R.  368,)  Russel  agt.  Meacham,  (16  Howard  P. 
R.,  193,)  and  Wilkins  agt.  Batterman,  (4  Barb.,  47,)  are  to 
the  effect  that  the  client  cannot,  by  any  settlement,  release, 
or  discharge,  executed  to  the  other  party,  deprive  his  attor- 
ney of  his  lien  for  his  costs,  nor  of  his  right  to  enforce  such 
lien  by  action  in  the  name  of  his  client  on  the  debt  thus 
sought  to  be  released  or  discharged,  to  recover  such  costs. 

The  principle  that  the  attorney  is  the  equitable  assignee 
of  the  judgment,  to  the  extent  of  his  claim  for  costs,  would 
clearly,  as  it  seems  to  me,  extend  to  the  undertaking  of 
bail,  when  assigned  by  the  sheriff  to  the  plaintiff  in  the 
action. 

The  lien  extends  not  only  to  the  judgment,  but  to  all  the 
securities  for  its  payment  and  satisfaction  in  the  hands  of 
the  client,  and  the  latter  could  no  more  be  released  or  dis- 
charged to  the  prejudice  of  the  attorney's  lien,  than  the 
former.  The  assignment  of  the  principal  debt,  carries  with 
it  as  a  matter  of  law,  all  the  collateral  securities  for  its  pay- 
ment in  equity  as  well  as  in  law.  The  action  was  properly 
brought,  and  the  judgment  rightfully  rendered,  and  must 
be  affirmed. 
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JAMES  WILSON  agt.  MARY  L.  WILSON  and  others. 


It  WM  well  settled,  previous  to  the  Revised  Statutes,  that  the  word*  "  die  without 
issue,"  and  "die  without  leaving  issue,"  (respecting  which  there  was  no  distinc- 
tion,) in  a  devise  of  real  estate,  imported  an  indefinite  failure  of  issue,  and  not 
the  failure  of  issue  at  the  death  of  the  first  taker. 

And  since  the  statute  of  1786,  abolishing  estates  tail,  the  result  has  been  that  a  limi- 
tation of  a  future  contingent  estate  upon  failure  of  issue,  is  void,  both  as  a  con- 
tingent remainder  And  an  executory  decide;  and  the./ir.v(  devisee  taket  the 
whole  estate. 

But  courts  and  judges  hare  been  astute  to  find,  and  prompt  to  seize,  any  reason  in  a 
will  for  applying  a  different  construction,  and  for  holding  that  the  testator  not  onlj 
intended,  but  legally  manifested  his  intention  that  the  devise  over  should  take 
effect  upon  the  death  of  the  fir  it  taker. 

In^this  case  the  codicil  to  the  will  upon  which  the  questions  arose,  after  reciting  the 
devise  in  the  will,  was  in  these  words :  "  Now  I  do  order  that  if  my  son  Thomas  M. 
Wilson  shall  decease  without  leaving  any  male  issue,  the  real  estate  given  to  my 
son  Thomas  shall  be  disposed  as  follows ;  and  I  do  dispose  thereof,  that  his  widow 
and  child  shall  have  the  use  of  one-half  of  the  real  estate  as  long  as  she  remains  his 
widow,  and  after  her  death  or  marriage  it  shall  be  equally  divided  between  my  son 
James,  my  daughter  Elizabeth,  and  my  son  Thomas  M.  Wilson's  child  or  children." 

Held,  that  from  the  language  of  the  will  (codicil)  the  inference  was  plain  that  the 
testator  intended  that  the  estate  limited  upon  failure  of  male  issue  of  Thomas  M. 
Wilson,  should  vest  successively  at  the  death  of  Thomas, 

Also  held,  that  Thomas  M.  Wilson  took  a  defeasible  fee  in  the  vhole  of  said  real 
estate,  and  that  upon  his  death  without  male  issue,  and  the  death  of  his  widow, 
the  (whole)  hud  passed  by  executory  devise  to  James  Wilson,  Elizabeth  Park,  and 
the  children  of  Thomas  M.  Wilson  in  fee. 

Elizabeth  Park,  after  the  death  of  the  testator,  executed  and  delivered  a  release  and 
quit-claim  to  Thomas  M.  Wilson,  of  all  claim,  or  right  of  claim,  which  she  then 
had,  or  which  might  thereafter  arise  to  her,  or  to  her  heirs  or  assigns,  to  the  real 
estate  in  question  by  virtue  of  the  codicil. 

Held,  that  this  release  of  her  contingent  right,  to  one  who  had  the  entire  and  exclu- 
sive possession  and  present  estate,  brought  it  within  the  ease  of  Miller  agt.  Emans, 
(19  N.  Y.  R.,  384,)  and  vested  in  Thomas  M.  Wilson  all  her  contingent  right  and 
interest,  which  afterwards  became  a  vested  estate  in  him. 

Held  also,  that  this  contingent  right  and  interest  was  devisable  and  asiignabU  by 
Thomas  M.  Wilson,  (and  which  was  actually  mortgaged  by  him  in  his  lifetime,) 
and  on  the  death  of  Thomas  M.  Wilson  his  children  took,  as  his  heirs,  and  not  as 
purchasers,  the  fee  of  the  one-third  of  the  lands  to  which  Elizabeth  Park  would 
have  been  entitled  but  for  her  release. 
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Second  District  General  Term,  November,  1860. 

Present,  LOTT,  BROWN  and  EMOTT,  Justices. 

THIS  action  was  brought  for  the  partition  of  a  farm  of 
land  in  the  county  of  Westchester.  It  comes  up  by  sepa- 
rate appeals  by  the  plaintiif  and  several  of  the  defendants, 
from  different  portions  of  the  judgment,  which  was  rendered 
at  special  term,  upon  the  report  of  a  referee,  who  had  been 
directed  to  take  proof  of  the  title  and  of  the  other  matters 
stated  in  the  pleadings. 

JAMES  W.  WILSON,  for  plaintiff. 

DAVID  P.  HALL,  for  defendants,  Wilsons  and  Reynolds. 

JAMES  N.  PLAIT,  for  Purdy  and  others. 

COE  &  WALLIS,  for  defendant  Mead. 

By  the  court,  EMOTT,  Justice.  The  referee  reported  both 
his  conclusions  of  fact,  and  the  evidence  taken  before  him, 
and  this  evidence  is  part  of  the  case  upon  which  the  appeals 
were  argued.  There  were  some  questions  of  fact  raised 
and  discussed  at  the  argument  before  us,  and  I  have  exam- 
ined the  pleadings  and  proofs  with  reference  to  these,  as 
well  as  the  other  points  in  the  case.  It  may  perhaps  admit 
of  some  doubt  whether  we  can  consider  these  questions,  or 
the  correctness  of  the  conclusions  of  the  referee  or  the 
court  at  special  term,  as  far  as  they  were  purely  conclusions 
of  fact.  But  waiving  any  such  difficulty,  if  there  be  any,  I 
am  satisfied  with  the  results  obtained  in  these  particulars 
in  the  court  below,  and  I  shall  assume  and  will  proceed  to 
state  the  facts  as  I  understand  them  to  be,  and  to  have 
been  found  at  the  trial. 

1.  The  lands  in  question  were  owned  by  Thomas  Wilson, 
who  died  in  June,  1812,  leaving  a  will  made  on  the  28th 
day  of  April  in  that  year,  by  which  he  devised  all  his  lands 
to  his  son,  Thomas  M.  Wilson,  in  fee,  charged  with  the 
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payment  of  his  debts,  with  a  provision  for  his  wife,  and 
with  a  legacy  to  another  son,  James  Wilson;  but  also 
leaving  a  codicil  to  this  will,  made  on  the  2d  day  of  May, 
1812.  This  codicil  recites  the  devise  in  the  will,  and  pro- 
ceeds :  "  Now  I  do  order  that  if  my  son,  Thomas  M.  Wilson, 
shall  decease  without  leaving  any  male  issue,  the  real  estate 
given  to  my  son  Thomas  shall  be  disposed  as  follows,  and 
I  do  dispose  thereof  that  his  widow  and  child  shall  have 
the  use  of  one-half  of  the  real  estate  as  long  as  she 
remains  his  widow,  and  after  her  death  or  marriage,  it  shall 
be  equally  divided  between  my  son  James,  my  daughter 
Elizabeth,  and  my  son  Thomas  M.  Wilson's  child  or  chil- 
dren." When  the  testator,  Thomas  Wilson,  died,  he  left 
surviving  him,  his  son,  Thomas  M.  Wilson,  and  James 
Wilson,  who  is  the  plaintiff  in  this  action,  and  a  daughter, 
Elizabeth  Park.  Thomas  M.  Wilson  entered  under  the 
devise  and  continued  in  possession  of  the  lands  until  his 
death.  He  died  in  1824,  without  male  issue,  but  leaving  a 
widow,  who  died  in  1857,  and  three  daughters,  Mary  L. 
Wilson,  Ann  Elizabeth  Wilson,  and  Sarah  S.  Reynolds, 
who  are  still  living,  and  are  made  defendants  to  this  action. 
Elizabeth  Park  also  survived  her  brother,  Thomas  M. 
Wilson,  and  died  in  1856,  leaving  a  son,  a  daughter,  and 
the  children  of  a  third  daughter,  all  of  whom  are  parties  to 
the  suit.  The  first  question  in  the  cause  arises  out  of  these 
facts :  It  is  what  estate  Thomas  M.  Wilson  took  under  the 
codicil,  and  what  are  the  rights  of  the  parties  to  this  action 
representing  the  devisees  named  in  the  codicil  in  conse- 
quence ? 

2.  It  further  appears  that  in  June,  1812,  after  the  death 
of  the  testator,  Thomas  Wilson,  Elizabeth  Park  executed 
and  delivered  a  release  and  quit-claim  to  Thomas  M.  Wilson 
of  all  claim  or  right  of  claim  which  she  then  had,  or  which 
might  thereafter  arise  to  her  or  to  her  heirs  or  assigns,  to 
the  real  estate  in  question  by  virtue  of  the  codicil.  Upon 
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this,  question  is  raised  whether  the  instrument  was  effectual 
to  pass  any,  and  what,  estate  to  the  releasee. 

3.  It  further  appeared  that  on  the  1st  day  of  July,  1823, 
Thomas  M.  Wilson  mortgaged  to  James  Wilson,  the  present 
plaintiff,  24  acres,  part  of  the  land  now  in  question,  to 
secure  the  payment  of  $1561.25,  which  mortgage  was  duly 
recorded  on  the  17th  of  February,  1825.  After  Thomas 
M.  Wilson's  death,  James  Wilson,  in  consideration  of 
$1525.71,  paid  to  him  by  Richard  Mead,  assigned  this 
indenture  of  mortgage  to  said  Mead.  The  assignment  con- 
tained no  covenants,  but  it  purported  to  assign,  transfer, 
and  set  over,  not  only  the  mortgage,  but  "  the  land  and 
premises  described  therein."  Richard  Mead  is  dead,  and 
his  administrator,  Thomas  A.  Mead,  is  made  a  defendant, 
and  asserts  and  asks  payment  of  this  mortgage.  Whether 
it  can  be  enforced,  and  against  what  interest  or  estate  of 
either  of  the  parties  to  the  action,  is  the  other  principal 
question  before  us.  I  will  proceed  to  consider  these  three 
questions.  There  are  some  other  points  of  controversy  of  a 
minor  character,  to  which  it  may  be  necessary  to  allude. 

It  is  well  settled  that  the  words  "  die  without  issue,"  and 
"die  without  leaving  issue,"  in  a  devise  of  real  estate, 
import  an  indefinite  failure  of  issue,  and  not  the  failure  of 
issue  at  the  death  of  the  first  taker.  It  has  sometimes  been 
attempted  to  make  a  distinction  between  the  words  "  with- 
out issue,"  and  "  without  leaving  issue,"  but  the  attempt 
has  not  been  successful.  (See  Duentry  agt.  Duentry,  6  T. 
R.,  307;  Penny  agt.  Agar,  12  East,  253;  Romilly  agt, 
James,  6  Taunt.,  263;  and  Forth  agt.  Chapman,  1  P.  Wms., 
663.)  The  case  of  Patterson  agt.  Ellis,  in  the  court  of  errors 
of  this  state,  (11  Wend.,  259,)  asserts  the  doctrine  broadly, 
and  is  conclusive  against  any  distinction  between  "  without 
issue"  and  "  without  leaving  issue,"  as  to  their  legal  effect 
before  the  Revised  Statutes.  Chief  justice  PARSONS  declares 
the  rule  in  the  same  way  in  Ide  agt.  Ide,  (5  Mass.  R.,  500.) 

Since  the  statute  De  Donis,  (13  Edw.  /.,)  and  the  statute 
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of  wills,  a  devise  to  a  man,  and  if  he  die  without  issue  or 
without  leaving  issue,  then  over,  gave  the  first  devisee  an 
estate  tail  with  a  contingent  remainder  upon  the  deter- 
mination of  the  first  estate,  by  the  failure  of  issue  in  tail  at 
any  period.  The  act  of  the  legislature  of  this  state,  of 
February  22d,  1786,  abolished  estates  tail,  and  declared 
that  in  all  cases  when  any  person  would  but  for  the  act 
become  seized  of  the  lands  in  fee  tail,  he  should  be  adjudged 
to  be  seized  in  fee  simple  absolute. 

The  effect  of  this  was  to  cut  off  contingent  remainders 
limited  upon  failure  of  issue  after  an  estate  tail,  since  they 
could  not  be  limited  upon  a  fee  simple,  which  exhausts  the 
entire  estate.  A  limitation  of  lands  upon  failure  of  issue 
of  the  first  taker  imported  an  indefinite  failure  of  issue,  as 
has  been  already  stated,  and  therefore  such  a  limitation 
could  not  be  supported  as  an  executory  devise,  because  it 
would  not  necessarily  vest  within  the  period  beyond  which 
such  an  estate  could  not  extend  at  common  law,  viz.,  a  life 
or  lives  in  being,  and  twenty-one  years  and  nine  months 
afterwards.  The  result  was  that  since  the  statute  of  1786, 
a  limitation  of  a  future  contingent  estate  upon  failure  of 
issue  was  void,  both  as  a  contingent  remainder  and  an 
executory  devise,  and  the  first  devisee  took  the  whole  estate. 

These  propositions  do  not  require  authorities  to  sustain 
them.  Besides  the  cases  which  have  been  referred  to,  and 
the  older  English  authorities  which  are  cited  in  them,  it  is 
sufficient  to  mention  Jackson  agt.  Bellinger,  (18  J.  R.,  368,) 
and  the  two  series  of  cases  upon  the  Eden  will,  which  are, 
or  ought  to  be,  familiar  to  every  lawyer ;  and  some  of  which 

I  will  presently  refer  to  for  another  purpose.     (Anderson 
agt,  Jackson,  16  J.  R.,  332;    Lion  agt.  Burtis,  20  J.  R., 
483;    Wilkes  agt,  Lion,  2  Cow.,  338.     See  also  Fosdick  agt. 
Cornell,  1  J.  R.,  440;   Jackson  agt.  Stoats,  11  J.  R.,  337; 
Jackson  agt.  Thompson,  6  Cow.,  178;  Patterson  agt,  J5//M, 

II  Wend.,  259 ;  Cutter  agt.  Doughty,  23  Wend.,  513 ;  Lott 
agt.  Wyckoff,  2  Comst.,  355.) 
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The  construction  which  was  given  to  the  words  "  dying 
•without  issue"  in  wills,  obviously  in  many  cases  defeated 
the  intentions  of  the  testator,  and  it  is  doubtful  if  these 
words  were  often  used  by  any  uninstructed  person,  with  a 
sense  of  their  true  legal  import  and  effect.  Courts  and 
judges  have  therefore  been  astute  to  find,  and  prompt  to 
seize  any  reason  in  such  instruments  for  applying  a  different 
construction,  and  for  holding  that  the  testator  not  only 
intended,  but  legally  manifested  his  intention  that  the 
devise  over  should  take  effect  on  the  death  of  the  first 
taker.  Since  the  case  of  Fosdick  agt.  Cornell,  (1  J.  R., 
440,)  it  must  be  said  to  have  been  determined  in  this  state 
that  when  there  was  a  devise  to  two  or  more,  and  upon  the 
death  of  either  without  issue,  then  to  the  survivor  or  sur- 
vivors, and  the  devise  over  to  surviving  devisees,  were 
sufficient  to  show  that  the  testator  intended  a  definite 
failure  of  issue,  that  is  at  the  death  of  the  first  devisee, 
and  to  make  an  exception  to  the  rule  by  which  the  meaning 
of  the  words  "  dying  without  issue"  is  settled.  A  devise  to 
surviving  devisees  upon  the  death  of  the  first  devisee  with- 
out issue,  was  therefore  a  good  executory  devise  upon  a 
qualified  or  determinable  fee.  This  doctrine  was  applied  by 
the  supreme  court  to  the  will  of  Medcef  Eden,  in  the  case 
of  Anderson  agt.  Jackson,  and  it  was  affirmed  by  the  court 
of  errors  in  that  case,  notwithstanding  the  very  able  opinion 
of  Chancellor  KENT  to  the  contrary,  (16  J.  R.,  382,  397.) 
That  learned  jurist  afterwards  repeatedly  expressed  his 
disapprobation  of  this  decision,  but  the  courts  adhered  to 
it  notwithstanding,  and  it  has  long  been  too  well  established 
to  be  overturned,  at  least  by  this  court. 

The  case  of  Fosdick  agt.  Cornell  was  approved,  and  fol- 
lowed in  Jackson  agt.  Stoats,  (11  J.  R.,  337;)  and  that  of 
Anderson  agt.  Jackson  was  followed  in  the  other  Eden  cases, 
and  was  deliberately  re-affirmed  in  the  court  of  errors  in 
Wilkes  agt.  Lion,  (2  Cow.,  333.)  In  Cutter  agt.  Doughty, 
23  Wend.,  513,)  Judge  COWF.N  says  :  "  It  is  too  late  to  con- 
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tend  that  a  devise  to  the  survivor  or  survivors  of  another 
upon  his  death  without  issue  is  void,  as  a  limitation  upon 
an  indefinite  failure  of  issue.  The  '  survivors'  qualified  the 
technical  or  primary  meaning  of  the  words  '  dying  without 
issue,'  being  considered  the  same  as  if  the  testator  had  added 
'  living  at  the  time  of  his  death.'  " 

In  the  case  before  us,  the  devise  is  to  the  effect  that,  if 
Thomas  M.  Wilson,  the  first  devisee,  should  die  without 
leaving  male  issue,  the  lands  are  to  go  the  one  half  to  his 
widow,  during  her  life  or  widowhood,  and  upon  her  death 
or  marriage,  the  real  estate  shall  be  equally  divided  between 
James,  Elizabeth,  and  the  children  of  Thomas.  It  is  con- 
tended that  this  case  "  differs  from  those  which  have  been 
cited,  and  is  not  controlled  by  the  Eden  cases,"  because  the 
devise  here  is  not  expressed  in  the  same  terms,  and  is  not 
to  survivors,  and  because  a  portion  of  it  at  least  is  to  per- 
sons who  might  come  into  being  after  the  will  took  effect, 
the  children  of  Thomas  M.  Wilson.  This  cannot,  however, 
make  any  difference  in  the  principle  which  controls  the  case 
in  this  particular,  or  in  the  result. 

The  word  survivors  is  not  insisted  upon  in  the  cases  as  a 
technical  word,  which  is  to  change  the  meaning  of  the  limi- 
tation. Any  language  which  indicates  the  time  when  the 
limitation  is  to  take  effect,  is  sufficient.  The  rule  which 
affixed  a  certain  meaning  to  the  words  "  dying  without 
issue,"  was  a  rule  of  property,  and  it  was  steadily  adhered 
to  as  such.  But  could  it  be  controlled  by  a  contrary  in- 
tention properly  manifested  by  a  testator  ?  and  all  that  is 
sought  is  legal  evidence  of  such  intention.  In  the  leading 
case  of  Fosdiclc  agt.  Cornell,  the  court  argued  the  intention 
of  the  testator  from  the  whole  will,  and  the  use  of  the  word 
survivors  was  only  mentioned  as  one  circumstance.  In 
Jackson  agt.  Billinger,  (18  J.  R.,  380,)  the  observations  of 
Chief  Justice  SPENCER  are  very  pertinent  to  show  the  reason 
of  the  decisions,  and  in  Lion  agt.  Burtis,  (20  J.  R.,  483,) 
the  same  judge  is  equally  explicit.  He  says  there  that 
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since  our  statutes,  "  any  expression"  denoting  an  intention 
to  limit  the  failure  of  issue  to  a  life  in  being,  is  sufficient  to 
repel  the  implication  that  a  limitation  of  an  estate  over,  in 
the  event  of  the  first  devisee  dying  without  issue,  was  meant 
to  be  an  estate  tail. 

Nor  is  it  the  fact  merely  that  the  devise  over  is  to  persons 
who  are  in  fact  in  esse,  which  is  the  controlling  circum- 
stance. That  fact  shows  that  the  devise  must  have  been 
intended  to  take  effect  upon  the  death  of  the  first  devisee. 
This  is  the  material  feature,  and  it  is  sufficient  to  discover 
any  clear  evidence  of  this  in  the  will. 

In  the  present  case  there  is  a  devise,  upon  the  death  of 
Thomas  M.  Wilson  without  male  issue,  of  one  half  the  lands 
to  his  widow  for  life  or  widowhood,  and  upon  the  ter- 
mination of  this  estate  the  ulterior  devises  are  to  vest  in 
possession.  It  is  obvious  that  the  testator  contemplated 
the  period  of  the  death  of  Thomas  M.  Wilson  as  the  period 
when  the  limitation  over  should  take  effect.  There  is  a 
life  estate  limited  to  a  person  in  esse  upon  the  failure  of 
issue  of  the  first  devisee,  and  a  subsequent  division  of  the 
property  directed  at  the  termination  of  the  life  estate. 

Without  indulging  in  conjecture,  and  without  going  be- 
yond the  language  of  the  will,  the  inference  is  plain  that 
the  testator  intended  that  the  estate,  limited  upon  failure  of 
male  issue  of  Thomas  M.  Wilson,  should  vest  successively 
at  the  death  of  Thomas. 

Another  question  was  argued,  whether  the  devise  over 
was  of  the  whole  or  only  half  the  estate.  The  language  of 
the  codicil  is  "  upon  her  death  or  marriage  it  shall  be 
equally  divided,"  &c. ;  and  the  heirs  of  Thomas  M.  Wilson 
contend  that  the  codicil  only  revoked  the  will  as  to  half 
the  estate,  and  that  Thomas  M.  took  an  absolute  fee  by  the 
will  in  the  residue.  I  think,  however,  that  the  testator 
manifestly  intended  to  revoke  the  whole  devise,  and  to  give 
all  the  property  in  one  direction  when  he  made  the  codicil. 
He  disposes  of  the  whole  of  it,  or  intends  to  do  so  by  the 


NEW  YORK  PRACTICE  REPORTS.  49 

Wilion  agt.  WiUon. 

language  first  used  in  the  latter  instrument,  and  the  word 
"it"  must  be  construed  by  that  intention,  and  in  reference 
to  the  property  described  in  the  first  part  of  the  clause, 
and  is  not  to  be  restricted  to  the  one  half  given  to  the 
widow  of  Thomas  for  life.  This  is  the  construction  ap- 
proved by  Judge  WOODWORTH  when  this  will  was  before 
this  court  in  8  Cow.,  56.  Although  perhaps  the  point  was 
not  involved  in  the  decision  of  that  cause,  the  observations 
of  the  judge  are  pertinent  and  satisfactory. 

I  conclude,  therefore,  that  Thomas  M.  Wilson,  by  the  will 
and  codicil  of  his  father,  took  a  defeasible  fee  in  the  whole 
of  these  lands,  and  that  upon  his  death  without  male  issue, 
and  the  death  of  his  widow,  the  land  passed  by  executory 
devise  to  James  Wilson,  Elizabeth  Park,  and  the  children 
of  Thomas  M.  Wilson  in  fee,  unless  the  share  of  Mrs.  Park 
had  been  previously  conveyed  by  her  release,  which  is  the 
next  question  in  this  case. 

The  children  of  Mrs.  Park  deny  the  existence  of  the  re- 
lease which  their  mother  is  alleged  to  have  executed.  But 
I  concur  with  the  referee  and  the  judge  at  special  term, 
that  it  is  sufficiently  proved  to  have  been  made,  and  to 
have  all  the  incidents  necessary  to  such  a  paper.  As  to 
the  consideration,  which  is  also  disputed,  the  observations 
of  Judge  LOTT  appear  to  me  conclusive.  It  is  the  most 
reasonable  and  natural  explanation  of  the  transaction  that 
Thomas  M.  Wilson  refused  to  accept  the  devise  and  pay  off 
the  charges,  and  in  particular  the  debt  of  his  father  to  the 
husband  of  Mrs.  Park,  unless  she  would  release  her  con- 
tingent interest  in  the  property  to  him.  As  to  fraud  or 
imposition  in  procuring  this  instrument,  if  that  issue  were 
raised,  there  certainly  is  not  enough  in  the  evidence  to 
justify  a  court  in  setting  aside  such  a  solemn  and  deliberate 
act. 

When  the  release  was  executed,  Thomas  M.  Wilson  was 
in  possession  of  the  lands  under  his  father's  will  and  codicil, 
under  which  he  took  a  determinable  fee.  The  execution 
VOL.  XX.  4 
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of  the  release  may  have  been  a  part  of  one  transaction  with 
the  acceptance  of  the  devise,  that  is,  the  one  on  condition 
of  the  other,  as  has  been  already  intimated,  but  in  legal 
contemplation  one  preceded  the  other.  Mrs.  Park  had  in 
the  lands  a  possibility  that  title  might  vest  in  her  in  the 
contingency  of  the  death  of  her  brother  without  male  issue. 
Her  right  was  more  than  an  expectancy,  as  if  an  heir  pre- 
sumptive, for  it  depended  only  upon  one  contingency,  and 
not  very  remote,  and  could  not  be  defeated  by  the  volition 
of  any  other  person. 

The  referee  held  that  such  a  right  could  not  pass  by  a 
release  upon  the  authority  of  Eden  cases,  especially  Jackson 
agt.  Waldron,  (13  Wend.,  178.)  The  judge  at  special  term 
considered  that  the  decision  in  that  case  was  no  longer  the 
law,  since  the  recent  case  of  Miller  agt.  Emans  in  the  court 
of  appeals,  (19  JV.  F.  R.,  384.)  Judge  SELDEN,  in  the 
opinion  which  he  delivered  in  the  latter  case,  remarks  that 
the  case  before  him  may  be  distinguished  from  JJnderson 
agt.  Jackson,  (16  J.  jR.,  382.)  I  confess  I  do  not  well  see 
how  in  any  particular  in  which  that  case  was  material,  or 
why  these  two  cases  should  be  distinguished,  since  the 
doctrine  of  JJnderson  agt.  Jackson  is  precisely  that  which  is 
assumed  on  all  hands,  and  the  basis  for  the  decision  in 
Miller  agt.  Emans  as  to  the  character  of  the  estates  of  the 
parties.  I  am  inclined  to  think  that  the  learned  judge 
meant  to  say  that  the  case  before  him  could  be  distinguished 
from  Jackson  agt.  Waldron,  (13  Wend.,  178.) 

I  apprehend  the  nature  of  the  right  attempted  to  be  re- 
leased or  assigned  is  the  same  in  Jackson  agt.  Waldron,  and 
in  Miller  agt.  Emans.  In  both  there  was  an  executory 
devise  contingent  upon  survivorship  and  the  failure  of  issue. 
There  is  a  difference  in  favor  of  the  greater  certainty  or  the 
less  remoteness  of  the  contingency  in  the  present  case,  be- 
cause it  does  not  depend  upon  survivorship,  but  upon  the 
determination  of  the  prior  fee  only.  There  is  also  a  differ- 
ence in  the  three  cases  in  respect  to  the  conveyances.  In 
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Jackson  agt.  Waldron  the  conveyance  was  made  by  two 
persons  who  were  entitled  to  determinable  fees,  with  an 
executory  devise  to  the  survivor,  and  made  to  a  third  per- 
son. In  some  of  the  discussions  upon  this  case  it  was 
asserted  that  Winter,  the  assignee,  or  grantee,  was  in 
possession,  or  that  he  should  be  assumed  to  have  been  so, 
in  contemplation  of  law,  when  this  release  was  made.  The 
prevailing  opinion  in  the  court  of  errors  discusses  the  case, 
and  denies  the  validity  of  the  conveyance,  on  the  assumption 
that  it  was  made  to  a  party  in  possession,  or  entitled  to  a 
present  estate.  If  it  be  assumed  on  the  contrary  that  the 
conveyance  in  that  case  was  made  to  a  stranger,  it  would 
undoubtedly  make  a  wide  difference  between  that  case  and 
either  Miller  agt.  Emans  or  the  case  before  us  on  the  present 
point.  Judge  STRONG,  in  his  opinion,  says,  that  the  case  of 
Jackson  agt.  Waldron  did  not  raise  the  question  whether 
one  of  the  brothers  could  have  released  to  the  other,  because 
the  assignment  was  a  conveyance  to  a  stranger,  not  a  release 
to  one  having  a  prior  estate.  But  Judge  DENIO,  in  his  dis- 
senting opinion,  very  forcibly  argues  that  Joseph  Eden  con- 
veyed his  determinable  fee  by  the  assignment  to  Winter, 
and  Medcef  could  as  well  release  to  Winter,  his  brother's 
grantee,  as  to  his  brother. 

In  the  case  of  Miller  agt.  Emans,  a  certain  number  of 
several  persons  seized  of  an  estate,  which  Judge  SELDEN 
holds  must  be  assimilated  to  a  joint  tenancy,  executed  a 
conveyance  in  the  form  of  a  release  and  quit-claim  to  their 
co-tenants  who  were  in  actual  possession,  and  this  release 
was  held  to  pass  both  their  present  estate  and  their  future 
right. 

In  the  case  at  bar,  one  of  three  or  more  persons  entitled 
to  a  contingent  right  UDon  the  death  of  Thomas  M.  Wilson 
without  male  issue,  released  to  Thomas  M.  Wilson,  while  in 
possession,  and  entitled  to  the  precedent  estate.  This  is  a 
case  entirely  distinguishable  from  that  which  arose  under 
the  Eden  title,  if  Judge  STRONG'S  construction  of  that  case 
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be  correct.  It  is  stronger  in  favor  of  the  conveyance  than 
that  case,  and  I  am  unable  to  see  any  valid  distinction  in 
principle  between  it  and  the  case  of  Miller  agt.  Emans. 
The  counsel  for  the  heirs  of  Mrs.  Park  suppose  that  the 
release  of  the  future  estate  in  the  Emans  case  was  upheld 
by  the  court  of  appeals  because  it  was  between  joint  tenants. 
The  argument,  however,  misapprehends  the  decision.  The 
fact  of  a  joint  seisin  and  possession  was  material  to  the 
effect  of  the  conveyance  upon  the  present,  and  not  the  future 
estate.  The  release  was  held  to  operate  upon  the  present 
estate  of  the  grantee  "  pour  mitter  V  estate"  It  contained 
no  words  to  bring  it  within  the  statute  of  uses,  and  as  it 
did  transfer  the  possession  it  would  have  been  inoperative 
upon  the  present  estate  unless  made  to  a  party  in  possession. 
The  grantees  were  in  possession  of  the  whole  premises,  be- 
cause they  were  seized  "per  un  et  per  tout"  as  joint  tenants. 
It  did  not  appear  that  they  were  in  the  exclusive  possession, 
or  in  possession  otherwise  than  by  their  estate ;  so  far  as 
that  conveyance  passed  a  present  estate  it  was  necessary  to 
invoke  this  reasoning  to  support  it.  The  validity  of  the 
conveyance  depended  upon  the  possession  of  the  grantees, 
and  that  rested  entirely  upon  their  estate  as  joint  tenants. 
But  the  release  in  the  present  case  operated  exclusively  in 
another  manner,  that  is,  by  way  of  enlargement.  It  is  un- 
necessary to  consider  whether  a  release  of  one  who  has  a 
future  or  contingent  estate  would  be  valid  if  made  to  one 
who  has  a  mere  possession  of  the  premises  without  title. 
Here  the  release  is  to  one  who  has  the  entire  and  exclusive 
possession  and  present  estate.  Nor  is  it  a  question  of  con- 
veyance between  two  co-tenants  who  are  seized  of  several 
present  estates,  but  of  a  release  by  one  holding  a  future 
interest  or  right,  to  him  who  hath  all  the  present  right  both 
of  property  and  possession  which  could  belong  to  any  num- 
ber of  joint  tenants.  If  this  deed  is  otherwise  sufficient,  it 
ie  not  open  to  any  objection  that  it  cannot  operate  by  trans- 
mutation of  possession,  or  under  the  statute  of  uses,  because 
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it  is  made  to  a  person  already  in  sole  and  rightful  possession. 
Nor  is  there  any  difficulty  with  such  a  conveyance  under 
the  statutes  of  champerty;  that  is  abundantly  clear  from 
all  the  cases.  The  only  question  upon  it  would  have  been 
upon  the  nature  of  the  interest  to  be  affected,  and  its  re- 
leasibility.  I  think  this  point  is  definitely  settled  in  the 
case  of  Miller  agt.  Emans,  both  by  the  judgment  and  the 
opinions.  I  have  shown  that  the  cases  cannot  be  dis- 
tinguished in  principle  on  this  point ;  I  will  only  add  two 
sentences  from  the  opinions  to  show  the  length  to  which 
the  judges  who  gave  them  were  disposed  to  go:  Judge 
SELDEN  said,  (p.  394,)  "  I  think  it  will  be  found  that  any 
and  every  contingent  right,  however  uncertain,  may  be  re- 
leased to  a  party  already  seized  of  a  present  estate  in  pos- 
session ;"  and  Judge  STRONG  said,  (p.  397,)  "  "Where  there 
is  an  existing  right  in  one  which  cannot  be  defeated  by  the 
volition  or  action  of  another  to  a  future  estate  upon  a  con- 
tingency, there  is  something  upon  which  a  release  might 
operate."  I  think  the  case  could  be  distinguished  from 
Jackson  agt.  Waldron,  and  the  validity  of  the  release  of 
Mrs.  Park  upheld  by  the  doctrines  of  that  decision,  as  it 
may  be  necessary  for  me  to  show  in  another  part  of  the 
judgment.  It  is  sufficient,  however,  at  the  present,  that  it 
fall  within  Miller  agt.  Emans. 

I  concur  with  my  associate  who  heard  the  case  at  the 
special  term,  that  the  release  of  Elizabeth  Park  was  valid 
and  effectual  to  vest  in  Thomas  M.  Wilson  all  her  con- 
tingent right  which  afterwards  became  a  vested  estate  in 
him. 

The  third  principal  question  in  the  case  arises  upon  the 
mortgage  made  by  Thomas  M.  Wilson  on  the  26th  day  of 
June,  1823.  Thomas  M.  Wilson,  in  order  to  pay  or  secure 
the  payment  of  the  two  legacies  given  by  the  testator,  and 
charged  upon  the  lands  which  he  took  under  the  will  and 
codicil,  one  of  seven  hundred  and  fifty  dollars  to  the  widow, 
and  one  of  like  amount  to  James  Wilson,  executed  a  mort- 
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gage  for  $1,561.25,  to  James  Wilson.  This  mortgage 
covered  by  its  terms  twenty-four  acres,  part  of  the  lands 
devised  by  Thomas  Wilson.  At  the  time  of  the  execution 
of  this  mortgage,  Thomas  M.  Wilson  was  seized  of  a  deter- 
minable  fee  in  the  lands  mortgaged,  and  that  estate  deter- 
mined at  his  death.  As  the  referee  understood  the  law, 
this  was  his  only  interest  or  estate.  But  the  release  made 
by  Mrs.  Park  being  valid,  Thomas  M.  Wilson  had  also  the 
contingent  interest  of  Elizabeth  Park  in  the  ultimate  fee. 
That  interest  became  vested  in  his  heirs  absolutely  by  the 
happening  of  the  contingency  upon  which  it  depended. 
Thomas  M.  Wilson  died  on  the  1st  of  September,  1824,  and 
then  of  course  his  estate  under  his  father's  will  determined. 
His  children  took,  as  his  heirs,  and  not  as  purchasers,  the 
fee  of  one-third  of  the  lands  to  which  Mrs.  Park  would 
have  been  entitled  but  for  her  release.  That  interest  in 
Thomas  M.  Wilson  after  the  release  was  devisable  and 
descendible.  It  must  have  been  descendible,  or  the  release 
would  have  been  wholly  ineffectual,  and  if  descendible,  it 
was,  I  take  it,  devisable.  In  the  opinion  of  Senator  TRACY, 
in  Jackson  agt.  Wa/dr&n,  and  by  the  authorities  which  he 
cites,  it  is  shown  that  descendible  and  devisable  are 
convertible  terms  in  respect  to  contingent  interests ;  the 
interest  of  Medcef  Eden  was  not  descendible,  because  his 
death  would  determine  the  very  possibility  which  would 
direct  the  estate  to  him,  and  it  would  be  absurd  that  he 
should  be  allowed  to  transmit  through  his  death  what  his 
death  put  an  end  to.  But  the  devise  in  the  codicil  of 
Thomas  Wilson,  sen.,  is  otherwise  in  this  respect.  It  is,  I 
take  it,  beyond  doubt,  and  not  disputed  by  any  of  these 
parties,  that  the  devise  over  upon  the  death  of  Thomas  M. 
Wilson,  without  male  issue,  was  of  a  fee.  If  the  con- 
tingency happened,  and  the  estate  vested,  it  became  a  fee, 
and  before  the  happening  of  the  contingency  the  expectant 
interest  of  the  devisee  in  respect  to  its  qualities  of  trans- 
mission and  transfer  assimilated  to  a  contingent  remainder. 
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There  is,  obviously,  a  wide  difference  between  the  interest 
devised  to  Elizabeth  Park  by  this  codicil,  and  that  which 
was  considered  in  the  court  of  errors  in  Jackson  agt.  Waldroii. 
Here  the  vesting  of  an  estate  in  fee  depended  upon  nothing 
but  the  contingency  of  the  death  of  Thomas  M.  Wilson 
without  male  issue,  and  the  persons  in  whom  it  was  to  vest 
were  designated  and  ascertained.  In  the  Eden  will,  on  the 
contrary,  the  person  who  was  to  take  was  not  ascertainable 
until  the  contingency  happened.  In  othur  words,  it  de- 
pended upon  the  double  contingency  of  the  death  of  one  of 
the  brothers  without  issue,  and  the  survivorship  of  the 
other.  It  was  upon  this  very  point  that  Senator  TRACY 
held  that  the  interest  of  Medcef  Eden  was  a  naked  possi- 
bility not  coupled  with  an  interest.  The  whole  point  really 
decided  in  Jackson  agt.  Waldron  was  that  a  devise  to  two, 
and  if  either  dies  without  issue,  his  share  to  the  survivor, 
gave  to  each  only  a  bare  possibility  in  the  lands  devised  to 
the  other  during  his  life,  and  that  such  a  right  was  not 
interest,  and  was  not  assignable  or  releaseable.  The  cases 
and  text  writers  cited  both  by  the  CHANCELLOR  and  Senator 
TRACY,  clearly  make  the  distinction  between  such  a  right 
and  a  devise  upon  a  like  contingency  to  a  definite  and  cer- 
tain person.  It  is  agreed  that  the  latter  are  coupled  with 
an  interest,  and  it  is  well  settled  that  they  are  devisable. 
This  was  determined  in  the  case  of  Roe  agt.  Jones,  (1  H.  Bl., 
30;  S.  C.,  in  error  in  K.  £.,  3  T.  7?.,  88.)  It  cannot  be 
doubted  that  the  right  or  interest  of  Elizabeth  Park  in 
these  lands  was  devisable.  We  have  held  that  it  was  re- 
leasable,  and  passed  to  Thomas  M.  Wilson  by  the  release 
proved  in  this  case  before  he  made  the  mortgage  in  question. 
And  it  will  be  seen  that  as  it  was  a  possibility  coupled  with 
an  interest  as  being  created  by  a  devise  to  a  designated 
person,  and  upon  a  single  contingency,  not  remote  or  de- 
pendant upon  the  volition  of  another ;  the  estate  of  Mrs. 
Park  was  a  different  one  from  that  of  Medcef  Eden,  and  her 
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release  was  valid  under  the  distinction  by  which  his  was 
declared  void. 

But  the  question  now  is  whether  this  contingent  interest, 
or  possibility  coupled  with  an  interest,  could  be  bound  or 
charged  by  a  mortgage — that  is,  substantially,  whether  it 
was  assignable — and  this  is  a  question  not  decided  in  any 
of  the  cases  to  which  I  have  referred. 

Senator  TRACY  asserts  it  to  be  the  doctrine  of  the  older 
cases,  that  a  contingent  interest,  though  devisable  is  not 
assignable,  and  that  the  more  recent  decisions  do  not  trench 
upon  that  rule.  The  remark  was  not  necessary  in  the  de- 
cision of  the  cause,  and  I  think  with  deference  was  hardly 
correct.  The  opinion  or  impression  may  no  doubt  be  traced 
in  a  great  degree  to  Lampet's  case,  (10  Rep.  46.)  Lord 
COKE  does  say  it  was  resolved  in  that  case  that  an  executory 
interest  is  a  term  which  was  devised  for  life  to  one,  and 
then  for  the  residue  to  another,  was  not  assignable  to  a 
stranger.  But  what  was  adjudged  in  the  case  was  that 
this  interest  in  the  latter  was  releasable  to  the  tenant  for 
life.  Executory  devises  had  then  but  just  been  introduced 
into  the  law,  and  they  were  regarded  by  the  elder  lawyers 
with  a  strictness  which  has  since  been  relaxed.  Without 
adverting  to  the  whole  series  of  decisions,  it  will  be  sufficient 
to  cite  a  few  of  the  more  recent.  In  the  case  of  Jones  agt. 
Roe,  (3  T.  R.,  88,  93,)  Lord  KENYON  seems  to  have  consid- 
ered that  it  had  come  to  be  settled  by  degrees  that  such 
interests  were  descendible,  releasable,  and  assignable,  and 
that  the  only  question  remaining  was  if  they  were  devisable, 
which  he  expresses  a  determination  to  put  at  rest.  So  the 
other  judges  gave  their  opinion  seriatim — thought  that  the 
case  turned  upon  the  statute  of  wills,  and  upon  the  question 
whether  the  language  of  the  statute  was  broad  enough  to 
include  the  interest  or  estate  in  question.  I  think  the 
modern  authorities  and  the  text-books  will  sustain  the  pro- 
position, that  devisable  and  assignable  are  convertible 
terms  in  reference  to  contingent  interests,  and  I  see  no 
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reason  why  they  should  not.  In  order  to  show  that  such 
contingent  rights  were  devisable,  it  was  only  necessary  to 
establish  that  they  were  interests,  and  not  merely  possibili- 
ties. But  when  this  was  established  it  certainly  proved 
that  the  devisee  had  something  in  the  land,  and  if  he  had 
an  actual  definite,  although  contingent  interest,  he  could 
convey  by  the  same  rule  by  which  he  could  devise  it,  unless 
he  was  forbidden  to  do  so  by  the  statutes  of  champerty. 
I  have  no  doubt  that  such  a  case  is  entirely  excluded  from 
the  purview  of  all,  even  the  older  and  more  stringent 
statutes  of  champerty.  Waiving  the  question  whether  a 
mortgage  is  forbidden  by  these  statutes,  the  sale  of  a  con- 
tingent interest  to  arise  after  a  determinable  fee  is  not  such 
a  sale  of  a  pretended  right  or  title  as  the  statutes  of  cham- 
perty aim  to  prevent ;  such  pretended  titles  are  where  one 
person  claims  land  of  which  another  is  in  possession,  holding 
adversely.  It  is  plain  that  there  was  no  such  adverse  pos- 
session here.  I  perceive  no  difference  between  vested  and 
contingent  remainders,  or  executory  devises,  in  respect  to 
champerty.  In  either  case  there  is  no  possession  by  the 
remainderman  or  executory  devisee,  and  in  neither  is  there 
any  possession  adverse  to  him.  In  Grant,  agt.  Townsend, 
(2  Hill,  554,)  it  was  held  that  a  remainderman  could  con- 
vey while  the  tenant  for  life  was  in  possession.  That  was 
a  vested  remainder,  but  the  principle  would  have  been  the 
same  if  it  had  been  contingent. 

I  am  of  the  opinion  that  Mrs.  Park  could  have  made  a 
valid  mortgage  upon  her  interest,  and  that  her  assignee, 
Thomas  M.  Wilson,  was  equally  competent.  It  follows  that 
the  mortgage  which  was  made  by  the  latter  was  a  lien,  not 
only  on  his  own  estate  under  the  codicil  in  all  the  lands 
described  which  determined  at  his  death,  but  also  upon  the 
fee  in  one-third  of  those  lands  which  his  children  took  as 
heirs  to  their  father,  through  the  release  of  Mrs.  Park. 
This  being  so,  it  seems  to  me  that  there  is  no  occasion  or 
opportunity  to  invoke  the  law  of  estoppel  against  the  plain- 
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tiff  as  assignor  of  this  mortgage.  The  doctrine  upon  which 
his  liability  for  the  mortgage  was  made  out  in  the  court 
below,  rested  upon  his  having  assigned  as  valid  an  instru- 
ment which  had  become  wholly  invalid  and  ineffectual,  by 
the  death  of  the  mortgagor,  and  which  by  its  terms,  covered 
land  of  W7hich  the  assignor  had  become  the  owner.  But 
that  was  not  the  fact ;  James  Wilson  still  held  this  mort- 
gage against  the  original  share  or  estate  of  Elizabeth  Park. 
It  was  a  valid  lien  upon  the  fee  to  that  extent,  and  I  see 
nothing  by  which  it  can  be  said  that  James  Wilson  has 
guaranteed  that  it  was  a  lien  upon  anything  more,  or  that 
he  should  be  estopped  from  denying  that  it  was  not.  If 
James  Wilson  had  been  compelled  to  pay  this  mortgage,  I 
apprehend  he  could  have  come  round,  either  in  this  action 
or  in  a  proper  suit,  upon  the  heirs  of  Thomas  M.  Wilson  for 
compensation  to  the  extent  of  the  value  of  the  share  of 
Elizabeth  Park,  because  they  took  this  as  heirs  to  their 
father,  and  not  as  purchasers,  or  as  heirs  to  Thomas  Wilson, 
sen.  But  in  the  present  aspect  of  the  case,  I  think  the 
mortgage  in  question  should  be  paid  out  of  the  share 
devised  to  Elizabeth  Park,  and  now  held  by  the  daughters 
of  Thomas  M.  Wilson  by  virtue  of  her  release  in  the  land 
described  in  the  mortgage.  If  the  process  of  this  court 
should  prove  insufficient  for  the  purpose,  the  holder  of  the 
mortgage  should  be  at  liberty  to  apply  for  any  proper  relief 
against  the  heirs  of  Thomas  M.  Wilson,  who  are  liable  for 
the  debt  of  their  father,  not  only  to  the  extent  of  the  land 
expressly  mortgaged,  but  the  value  of  the  interest  in  all  the 
land  devised  which  passed  by  the  release  of  Elizabeth 
Park,  and  comes  to  them  as  heirs  of  Thomas  M.  Wilson. 

The  conclusions  at  which  I  have  thus  arrived,  dispose  of 
the  questions  which  were  discussed  as  to  the  equities  between 
James  Wilson  and  Thomas  M.  Wilson's  children. 

There  was  another  point  raised  in  behalf  of  the  defendant, 
Mary  L.  Wilson,  and  others,  that  they  should  be  paid  the 
expenditures  made  by  their  father  in  permanent  improve- 
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ments.  It  is  sufficient  to  say  that  I  do  not  find  in  the  papers 
any  evidence  of  these  improvements,  and  we  are  not  called 
upon  to  lay  down  any  rule  with  respect  to  them. 

My  opinion,  therefore,  is,  that  there  should  be  a  modifi- 
cation in  relation  to  the  mortgage  of  Thomas  M.  Wilson  in 
conformity  with  this  opinion,  and  that,  in  other  respects, 
the  judgment  should  be  affirmed.  But  my  brethren  do  not 
concur  in  this  view  of  the  effect  of  the  assignment  by  James 
Wilson.  They  consider  him  bound  to  make  the  mortgage 
good  out  of  his  own  share  of  this  property,  in  consequence 
of  his  assignment,  upon  a  similar  principle  to  that  which 
was  acted  upon  by  the  referee,  although  applied  to  a 
different  state  of  facts.  In  their  view  of  the  case,  James 
Wilson,  having  assigned,  without  qualification,  a  mortgage 
which  described  the  premises  generally,  or  the  estate  of  the 
mortgagee  as  if  he  owned  the  whole,  is  not  at  liberty  to 
assert  that  he,  the  assignor,  is  the  owner  of  a  share  of  the 
lands  not  subject  to  the  mortgage ;  I  am  not  able,  as  I  have 
said,  to  concur  in  this  view  of  this  part  of  the  case,  or  in 
consequences  which  are  deduced  from  it.  Upon  these 
other  points  presented  by  the  case,  the  court  are  unanimous, 
and  it  being  the  opinion  of  a  majority  of  the  court  that  this 
portion  of  the  judgment  is  also  correct,  the  whole  judgment 
is  affirmed. 

The  costs  of  all  the  parties  on  appeal  will  be  paid  out  of 
the  fund. 


vV 


SUPREME  COURT. 

JAMES    L.  MUNSON  agt.   THOMAS   M.  HOWELL   and  others, 
Administrators,  <fcc. 

Where  a  claim  against  executors  or  administrator*  w  referred  under  the  itatute, 
the  defendants,  (executors  or  administrators,)  where  they  succeed,  are  entitled  to 
cost*  against  the  plaintiff,  aa  in  an  action.  (Agreeing  tri/A  Linn  agt.  Clov,  14 
How.  Pr.  R.f  508;  and  Boyd  agt.  Bigtlow,  id.  ill.) 
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Monroe  General  Term,  September,  1860. 

Present,  SMITH,  JOHNSON  and  KNOX,  Justices. 

APPEAL  from  order  of  special  term. 

The  plaintiff  presented  a  claim  to  the  defendants  as  ad- 
ministrators of  the  estate  of  Mr.  Mallory.  The  claim  was 
disputed,  and  referred  to  referees  under  the  statute,  who 
reported  in  favor  of  the  defendants,  who  entered  up  judg- 
ment for  costs.  The  plaintiff  opposed  the  adjustment  of 
costs  before  the  clerk,  and  appealed  from  his  adjustment. 
At  special  term  the  adjustment  was  confirmed,  and  the 
plaintiff  appealed  to  the  general  term  from  such  order. 

H.  0.  CHESEBRO,  for  plaintiff. 
MORSE  &  MASON,  for  defendants. 

By  the  court,  E.  DARWIN  SMITH,  Justice.  Section  41  of 
chapter  8,  part  2nd,  of  the  Eevised  Statutes,  at  page  224, 
4  ed.,  provides  that  if  executors  or  administrators  doubt 
the  justice  of  any  claim  to  them  presented,  they  may  enter 
into  agreement  in  writing  to  refer  the  matter  in  controversy 
to  three  disinterested  persons,  to  be  approved  by  the  sur- 
rogate, and  that  on  the  filing  of  such  agreement  and  approval 
in  the  office  of  a  clerk  of  the  supreme  court,  a  rule  shall  be 
entered  by  such  clerk  either  in  vacation  or  in  term,  referring 
the  matter  in  controversy  to  the  persons  selected.  The  next 
section  provides  that  the  referees  shall  proceed  to  hear  and 
determine  the  matters,  and  make  their  report  thereon  to 
the  court,  and  that  the  same  proceedings  shall  be  had  in 
all  respects,  and  the  reference  shall  have  the  same  force,  as 
if  the  reference  had  been  made  in  an  action  in  such  court ; 
and  the  court  may  set  aside  or  affirm  such  report,  and 
adjudge  costs  as  in  actions,  and  the  judgment  of  the  court 
thereupon  shall  be  as  valid  as  if  the  same  had  been  rendered 
in  a  suit  commenced  by  the  ordinary  process.  Under  these 
provisions  of  the  statute,  after  the  filing  of  the  stipulation, 
and  the  entry  of  the  rule  to  refer,  I  have  no  doubt  that  the 
proceedings  should  be  deemed  an  action  pending,  or  prose- 
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cuted  in  this  court  with  the  usual  incidents  thereof,  except 
as  the  same  is  otherwise  expressly  regulated  by  the  statute. 
This  court  thereafter  has  jurisdiction  of  the  parties,  and  of 
the  proceedings  in  the  same  manner,  and  to  the  same  effect 
in  all  particulars  as  in  actions  formally  commenced  by 
summons  or  otherwise.  Such  was  the  obvious  intent  and 
meaning  of  the  statute.  The  filing  of  the  agreement  with 
the  approval  of  the  surrogate  is  a  voluntary  appearance  in 
this  court,  and  is  in  effect  a  mode  of  commencing  an  action 
therein,  authorized  and  prescribed  by  the  statute.  The 
plaintiff  having  in  this  mode  commenced  an  action  in  this 
court,  is  liable  for  costs  in  case  he  fails  to  recover,  as  much 
as  all  other  parties  in  actions  commenced  and  pending  in 
this  court.  Executors  and  administrators  are  to  a  certain 
extent  privileged  suitors  in  the  courts.  They  act  in  a  re- 
presentative capacity,  having  no  personal  interest  in  the 
litigation  in  which  they  are  liable  to  be  involved,  and  it  is 
the.  policy  of  the  law  to  exempt  them  and  the  estates  they 
represent,  from  costs,  except  when  they  refuse  to  refer  de- 
mands presented  to  them,  or  unreasonably  resist  or  neglect 
their  payment.  But  I  know  of  no  provision  of  law  which 
makes  parties  suing  executors  or  administrators,  privileged 
suitors.  There  is  no  reason  why  they  should  be  so.  Indeed 
the  reason  is  the  other  way.  If  they  make  a  false  claim 
against  executors  or  administrators,  more  than  in  other 
cases  they  should  be  liable  for  costs  when  they  are  defeated 
in  the  assertion  of  such  claim.  Section  305  of  the  Code 
gives  costs  to  the  defendant  in  all  the  cases  mentioned  in 
section  304,  unless  the  plaintiff  is  entitled  to  costs.  The 
plaintiff,  in  this  case,  if  he  were  suing  any  person  but 
executors  or  administrators  would  be  liable  to  costs.  But 
section  317  declares  that  in  actions  prosecuted  or  defended 
by  an  executor  or  administrator,  trustee  of  an  express  trust, 
or  person  expressly  authorized  by  statute,  costs  shall  be  re- 
covered as  in  an  action  by  and  against  a  person  prosecuting 
or  defending  in  his  own  right.  This  portion  of  the  section 
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clearly  gives  costs  to  both  parties  as  fully  as  in  all  other 
actions.  But  the  next  portion  of  the  section  declares  that 
such  costs  shall  be  chargeable  only  upon,  or  collected  of  the 
estate  fund  or  party  represented,  unless  the  court  shall 
direct  the  same  to  be  paid  by  the  plaintiff  or  defendant 
personally,  for  mismanagement  or  bad  faith  in  such  action 
or  defence.  This  portion  of  the  section  obviously  applies 
only  to  the  party  suing  or  being  sued  in  the  representative 
capacity,  and  has  no  reference  to  the  opposite  party.  The 
next  portion  of  the  section  declares  that  the  same  should 
not  be  construed  to  allow  costs  against  executors  or  admin- 
istrators where  they  are  now  exempt  therefrom,  by  ^  41 
of  title  3,  chapter  6  of  the  2d  part  of  the  Revised  Statutes. 
This  provision  shows  that  it  was  not  the  intention  of  the 
legislature  to  change  the  rule  of  costs  in  these  cases,  but  to 
leave  both  parties  liable  for  costs,  as  before  the  Code, 
except  as  such  rule  is  altered  in  the  next  portion  of  the 
section  giving  to  the  prevailing  party  the  right  to  recover 
the  fees  of  referees  and  witnesses,  and  other  necessary  dis- 
bursements. 

We  concur  with  the  judges  of  the  eighth  district,  in  the 
case  of  Boyd  vs.'  Bigelow,  (14  How.  P.  R.,  511,)  and  with 
Judge  HARRIS,  in  Linn  agt.  Clow,  (14  id.  508,)  on  this  ques- 
tion of  costs.  The  defendants  were  clearly  entitled  to  costs, 
as  in  an  action,  and  the  order  of  the  special  term  should  be 
affirmed,  with  $10  costs. 


SUPREME  COURT. 

THE  CUMBERLAND  COAL  &  IRON  COMPANY  agt.  THE  HOFFMAN 
STEAM  COAL  COMPANY  and  others. 

To  authorize  this  court  to  entertain  jurisdiction  of  an  action  by  or  against  &  foreign 
corporation,  the  cause  of  action,  or  the  subject  of  the  action,  or  at  least  some 
property  to  be  actedupon,  must  have  arisen,  or  be  situated  within  our  jurisdiction. 

It  seems  that  even  the  domestic  origin  of  the  cause  of  action,  although  allowed  by 
the  Code,  existing  alone,  might,  and  probably  would  be  disregarded  by  other 
states  when  called  upon  to  give  effect  to  the  judgment. 
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In  an  action  brought  in  this  court  by  a  corporation  created  bj  the  law*  of  Maryland, 
against  another  corporation  of  Maryland  relating  to  lands  in  the  state  of  Maryland, 
and  for  acts  and  wrongs  done  and  suffered  in  Maryland,  in  relation  thereto,  and 
under  a  transportation  contract  between  them,  alleged  to  have  been  procured  by 
fraud,  asking  that  the  transaction  be  cancelled,  and  a  reconveyance  of  the  land 
be  directed,  held,  that  this  court  had  no  jurisdiction  of  the  case,  although  it 
was  alleged  that  two  of  the  defendants  sued  with  the  Maryland  corporation,  and 
members  and  stockholders  of  it  were  personally  within  the  jurisdiction  of  this 
court,  and  had  possession  of  the  papers  asked  to  be  cancelled,  which  were  executed 
in  the  city  of  New  York,  although  the  deed  waa  recorded  in  the  state  of  Maryland. 

New  York  General  Term,  February,  1859. 

Present,  ROOSEVELT,  DAVIES  and  CLERKE,  Justices. 

THIS  was  an  appeal  from  an  order  made  by  Judge  SUTHER- 
LAND, at  special  term,  setting  aside  the  summons,  complaint, 
and  all  subsequent  proceedings  in  this  action,  as  to  the 
defendants,  The  Hoffman  Steam  Coal  Company. 

The  principal  facts  are  as  follows :  The  action  was  com- 
menced by  the  service  of  a  summons  and  complaint  on  the 
defendants,  Sherman  and  Dean,  personally,  and  upon  the 
president  and  one  of  the  directors  of  The  Hoffman  Steam 
Coal  Company,  in  the  city  of  New  York.  The  plaintiffs  and 
defendants  are  both  foreign  corporations,  organized  under 
the  laws  of,  and  in,  the  state  of  Maryland.  Since  the  com- 
mencement of  the  action,  S.  Brook  Postly  has  been  made  a 
party  defendant  by  supplemental  complaint.  The  defen- 
dants, Sherman,  Dean  and  Postly,  are,  and  were  when  the 
action  was  commenced,  all  residents  of  the  state  of  New 
York ;  and  Postly  was,  and  is,  the  president  of  the  Hoffman 
company.  No  attachment  was  issued  in  the  action  when 
the  same  was  commenced,  or  has  been  since. 

The  Hoffman  company  has  not  appeared  generally  in  the 
action,  or  answered  or  demurred,  but  appears  specially  for 
the  mere  purpose  of  making  this  motion.  The  motion  is  on 
the  part  of  the  Hoffman  company,  for  an  order  setting 
aside  the  summons,  complaint,  and  all  subsequent  proceed- 
ings in  the  action,  on  the  grounds :  1st.  That  the  Hoffman 
company  has  not  been  lawfully  served  with  the  summons 
or  complaint,  and  has  not  appeared  in  the  action  ;  2d.  Be- 
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cause  the  plaintiff  and  the  Hoffman  company  are  both 
non-residents  of  this  state,  and  the  cause  of  action  did  not 
arise,  and  the  subject  matter  of  the  action  is  not  situate 
in  this  state ;  3d.  Because  the  said  Hoffman  Steam  Coal 
Company  has  no  property  within  this  state..  The  motion 
was  made  on  the  summons  and  complaint,  and  an  affida- 
vit of  the  defendant,  Postly.  The.  complaint,  which  is 
verified  by  Mr.  Palmer,  the  vice-president,  and  a  director 
of  the  plaintiffs,  alleges  on  information  and  belief,  that  the 
Hoffman  company  has  coal,  and  credits  for  the  proceeds  of 
coal  and  property,  in  the  city  of  New  York.  The  defen- 
dant, Postly,  in  his  affidavit,  states  that  he  is,  and  has  been 
since  its  organization,  the  president  of  the  Hoffman  com- 
pany, and  has  been,  and  is,  well  acquainted  with  all  its 
business  affairs  and  transactions,  and  its  property,  and  the 
situation  thereof,  and  that  to  his  knowledge  or  belief,  the  said 
company  has  not,  and  had  not,  when  the  summons  and  com- 
plaint in  this  action  were  delivered  to  him,  any  property 
or  coal,  or  credits  for  the  proceeds  of  coal,  in  this  state. 
In  reply  to  this,  the  affidavit  of  Mr.  Palmer,  read  on  the 
motion  by  the  plaintiffs,  states  facts  and  circumstances 
merely,  which  would  make  it  probable  that  the  Hoffman 
company  had,  or  has  property  or  coal  in  New  York,  or 
that  the  Hoffman  company  are,  or  have  been,  working  its 
mines  in  Maryland,  and  transporting  coal  therefrom  destined 
for  New  York. 

The  complaint  alleges  that  the  plaintiffs  were  possessed 
of  certain  lands,  and  of  a  railroad  interest,  in  Maryland ; 
that  the  defendant,  Sherman,  was  one  of  the  directors  of 
the  plaintiffs;  that  while  such  director  he  fraudulently 
procured  from  the  plaintiffs  to  himself  and  the  defendant, 
Dean,  a  deed  of  a  certain  portion  of  these  coal  lands,  (stating 
various  facts  and  circumstances  to  show  the  fraud ;)  and 
that  he  also  fraudulently  procured  the  execution  by  the 
plaintiffs,  to  and  with  himself  and  Dean,  of  a  certain  con- 
tract for  the  transportation  of  coals  which  might  be  taken 
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from  the  coal  lands  so  conveyed  to  Sherman  and  Dean,  over 
the  railroad  of  the  plaintiffs  ;  that  the  purchase  of  coal 
lands  by  Sherman  and  Dean  was  made  without  the  payment 
of  any  money,  and  that  the  rates  of  freight  specified  in  the 
contract  for  the  transportation  of  coals  were  not  sufficient 
to  indemnify  the  plaintiffs  against  the  actual  cost  of  trans- 
portation ;  that  Sherman  was  enabled  to,  and  did,  accom- 
plish his  purposes  of  fraud,  by  fraudulent  collusion  with 
the  president,  by  misrepresentations  to  the  directors,  and 
by  an  abuse  of  the  trusts  confided  in  him  as  a  director  of 
the  plaintiffs,  and  as  chairman  of  a  committee,  appointed 
at  his  instigation,  to  negotiate  for  the  sale  of  the  lands  in 
question;  that  the  deed  and  transportation  contract  were 
executed  in  New  York  city,  where  the  board  of  directors 
of  the  plaintiffs  met,  and  all  the  frauds  were  committed 
there  ;  that  afterwards,  Sherman,  Postly,  and  certain  per- 
sons of  Baltimore,  Maryland,  organized  under  the  laws  of 
Maryland,  the  incorporation  by  the  name  of  "  The  Hoffman 
Steam  Coal  Company  of  Alleghany,"  which  is  made  a  de- 
fendant in  this  action  ;  that  Sherman  and  Postly  are  two 
of  the  five  directors  of  that  company,  the  other  three  being 
residents  of  Baltimore  ;  that  on  or  about  the  20th  of  August, 
1858,  Sherman  and  Dean  executed  and  delivered  to  the 
said  Hoffman  company,  a  deed  of  the  lands  so  conveyed  to 
the  plaintiffs,  and  have  assigned,  or  are  about  to  assign  to 
the  Hoffman  company,  the  transportation  contract  made 
with  them  by  the  plaintiffs  ;  that  the  Hoffman  company 
had  full  notice,  before  the  conveyance  and  assignment  to 
them,  of  all  the  frauds  by  which  the  deed  and  transporta- 
tion contract  to  and  with  Sherman  and  Dean  had  been 
procured  of  the  plaintiffs  ;  that  Sherman  and  Dean  mined 
and  took  from  the  lands  so  conveyed  to  them  about  21,000 
tons  before  May  1st,  1857,  and  about  26,000  tons  between 
that  time  and  May  1st,  1858,  and  about  32,000  tons  between 
May  1st,  1858,  and  August  1st,  1858  ;  and  since  the  last 
mentioned  day  have  taken  directly,  or  through  the  Hoffman 
VOL.  XX.  5 
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company,  about  15,000  tons,  and  that  the  Hoffman  company 
are  continually  removing  coals  from  the  land,  and  convert- 
ing the  same  to  their  own  benefit. 

The  original  complaint  alleges  that  all  the  deeds  and 
papers,  the  deed  to  Sherman  and  Dean,  the  deed  to  the 
Hoffman  company,  the  transportation  contract,  and  the 
assignment  thereof,  are  in  the  possession,  custody  and  con- 
trol of  Sherman.  The  supplemental  complaint,  making 
Postly  a  party  defendant,  alleges  that  he,  as  president,  is 
entitled  to  the  possession  of  these  papers,  and  that  he  has 
the  possession  or  custody  of  the  transportation  contract, 
and  of  an  assignment  thereof,  or  contract  in  relation  thereto, 
by  Sherman  and  Dean,  under  which  the  Hoffman  company 
claim  the  right,  and  have  exercised,  and  are  exercising  the 
right,  to  transport  coals  under  and  by  virtue  of  the  trans- 
portation contract.  It  appears  from  a  certified  copy  of  the 
deed  of  Hoffman  &  company,  taken  from  the  land  records 
of  Alleghany  county,  Maryland,  that  the  deed  is  dated 
August  20th,  1858,  was  acknowledged  before  a  justice  of 
the  peace,  in  Baltimore,  the  same  day,  and  was  recorded  on 
the  21st  day  of  August,  1858,  at  the  request  of  the  Hoffman 
company.  There  are  other  allegations  in  the  complaint, 
charging  Sherman  with  various  misapplications  and  ap- 
propriations of  the  plaintiffs'  funds  to  his  own  use,  and 
calling  upon  him  to  account  for  the  same.  It  also  appears 
from  the  deed  to  the  Hoffman  company,  and  the  complaint 
alleges,  that  the  consideration  of  the  deed  was  the  issuing 
to  Sherman  and  Dean  of  certificates  for  a  large  number  of 
shares  of  the  Hoffman  company  stock;  and  the  complaint 
alleges  that  Sherman,  Dean  and  Postly  are  the  holders  of 
said  stock.  The  complaint  asks  for  a  temporary  injunction 
restraining  Sherman  and  Dean  and  the  Hoffman  company, 
and  each  of  them,  from  selling,  conveying,  or  incumbering 
the  lands  ;  from  mining  or  taking  any  coal  therefrom ;  from 
carrying  away,  selling,  or  transporting  any  coal,  the  product 
of  the  mines ;  and  from  in  any  manner  using  or  interfering 
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with  the  said  lands,  or  with  the  coal  or  other  product 
thereof ;  and  from  assigning  or  parting  with  the  transpor- 
tation contract  or  right  under  the  same ;  and  from  instituting 
any  action  or  proceedings  in  any  court,  for  the  purpose  of 
enforcing  the  said  contract,  or  any  rights  claimed  under 
the  same.  As  final  relief,  the  complaint  asks  that  the  trans- 
portation contract,  and  all  assignments  thereof,  or  of  any 
rights  under  it,  to  the  Hoffman  company  by  Sherman  and 
Dean,  be  adjudged  fraudulent  and  void,  and  be  decreed  to 
be  delivered  up  to  be  cancelled ;  and  that  the  sale  and  deed 
to  Sherman  and  Dean  by  plaintiffs,  and  the  deed  by  Sher- 
man and  Dean  to  the  Hoffman  company,  be  adjudged  to  be 
fraudulent ;  and  that  a  reconveyance  thereof  by  the  Hoffman 
company  be  decreed;  and  that  the  defendants,  and  each  of 
them,  be  decreed  to  account  for  the  coal  they  have  taken 
from  the  lands,  and  the  proceeds  which  they  have  respect- 
ively received,  and  to  pay  the  same,  as  well  as  other  rents 
and  profits  of  the  premises,  to  the  plaintiffs.  The  original 
complaint  also  asks  that  Sherman  and  Dean,  and  the  supple- 
mental complaint  that  Postly,  be  decreed  to  assign  and 
deliver  to  the  plaintiffs  all  the  shares  of  stock  in  the  Hoffman 
company  which  they  have  received,  hold,  or  are  entitled  to, 
and  all  rights  and  interests  in  the  said  stock  or  company, 
which  they  have  acquired  as  the  consideration  in  the  whole, 
or  in  part  of  the  said  lands. 

By  the  court,  ROOSEVELT,  Justice.  This  suit,  so  far  as 
the  appeal  is  concerned,  is  an  attempt  to  determine,  in  a 
court  of  the  state  of  New  York,  a  controversy  between  two 
corporations,  created  by  the  state  of  Maryland.  Mr.  Jus- 
tice SUTHERLAND,  at  special  term,  considering  the  matter  at 
belonging  to  another  jurisdiction,  dismissed  the  summons 
and  complaint,  and  sent  the  parties  to  the  forum  to  which, 
as  he  conceived,  they  properly  belonged.  From  that  de- 
cision the  plaintiffs  have  appealed ;  and,  although  they 
have  presented  in  support  of  their  positions  a  very  extended 
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and  elaborate  argument,  the  question,  as  it  appears  to  me, 
requires  little  more  than  a  brief  statement  to  dispose  of  it. 

As  a  matter  of  comity,  it  is  clear  that  no  duty  devolves 
upon  this  state  to  entertain  jurisdiction  of  the  controversy. 
Indeed  it  might  well  be  suggested  that  to  do  so,  instead  of 
comity,  would  savor  somewhat  of  impertinent  interference. 
And  certainly  the  courts  of  this  state,  especially  those  in 
the  first  district,  are  not  so  deficient  in  business  as  to  make 
it  incumbent  on  them  ampliare  jurisdiction. 

The  plaintiffs,  as  their  charter  shows,  were  created  a 
body  corporate,  not  only  by  the  laws  of  Maryland,  but  for 
the  purpose  of  managing  a  large  body  of  land  lying  ex- 
clusively in  the  state  of  Maryland,  "  containing  extensive 
beds  of  coal  and  iron  ore." 

The  defendants,  The  Hoffman  Steam  Coal  Company, 
organized,  it  appears,  by  the  same  authority  and  for  a  like 
purpose,  became  the  purchasers  by  fraud,  it  is  alleged, 
of  part  of  this  land.  And  the  great  object  of  the  suit  —  the 
only  one  that  need  be  noticed  —  is  to  cancel  the  transaction 
and  obtain  a  reconveyance.  What  —  I  repeat  it  —  has  this 
court  to  do  with  the  case  ? 

Foreign  corporations,  it  is  true,  in  some  instances  may 
sue  or  be  sued  in  our  courts  ;  but  to  warrant  the  proceed- 
ing there  must  be  either  a  necessity  or  a  fitness  suggested 
by  the  peculiar  circumstances.  The  cause  of  action,  or  the 
subject,  or  at  least  some  property  to  be  acted  on,  must 
have  arisen  or  be  situated  within  our  jurisdiction.  (Code, 
section  527  and  184.) 

Indeed,  without  these  qualifications,  or  one  or  more  of 
them,  the  judgment,  should  the  court  render  it,  would  be  a 
nullity.  It  would  operate  on  nothing  in  the  state,  and  be 
regarded  by  nobody  out  of  it.  Even  the  domestic  origin 
of  the  cause  of  action,  although  allowed  by  the  Code,  exist- 
ing alone,  might,  and  probably  would,  be  disregarded  by 
other  states,  when  called  upon  to  give  effect  to  the  judg- 
ment. We  ourselves,  in  the  instance  of  a  Vermont  case, 
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have  so  construed  the  federal  constitution,  declaring  that 
the  decree  rendered  under  such  circumstances,  was  not  a 
'•judicial  act,"  to  which  another  state  was  bound  "to  give 
full  faith  and  credit." 

The  object  of  the  present  suit  is  not  to  obtain  a  moneyed 
judgment  to  be  levied  on  property  or  debts  which  may  by 
possibility  come  within  the  jurisdiction.  In  such  a  case,  if 
the  foreign  corporation  were  "  doing  business  in  this  state," 
(Act  of  1855,)  there  would  be  no  difficulty,  as  there  would 
be  no  unfitness  in  allowing  them  to  be  sued  here  by  the 
service  of  a  summons  "  on  the  person  doing  business  for 
them,"  and  that  is  the  whole  extent  of  the  act  referred  to. 
But  here  the  leading  object  is  to  annul  a  conveyance  made 
to  the  defendant,  the  Hoffman  company,  of  land  in  Mary- 
land— a  conveyance,  too,  which  was  acknowledged  in  that 
state,  and  delivered  and  placed  among  its  recorded  titles, 
several  months  before  this  suit  was  instituted.  In  other 
words,  the  plaintiffs,  a  Maryland  corporation,  ask  the  court 
of  New  York  to  entertain  in  effect  an  ejectment  against 
another  Maryland  corporation,  for  lands  in  Maryland — a 
proposition  which  needs  only  to  be  stated  to  be  refuted. 
To  say,  in  such  a  case,  that  either  "  the  cause  of  action"  or 
"  the  subject  of  action,"  exists,  or  has  arisen  in  New  York, 
or  that  the  legislature  of  New  York  contemplated  assuming 
jurisdiction  in  such  a  case,  would  seem  little  short  of  pre- 
posterous. 

As  the  plaintiffs  have  waived  all  objections  to  the  form 
in  which  the  question  is  presented,  and  have  agreed  that 
the  point  involved  should  be  disposed  of  on  its  merits,  the 
order  appealed  from  must  be  affirmed,  but  without  costs. 

DAVIES,  Justice,  dissented. 
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NEW  YORK  SUPERIOR  COURT. 
ELBERT  HOOGLAND  and  others  agt.  JOHN  WIGHT. 

A  report  of  a  referee,  like  the  verdict  of  a  jury,  is,  as  a  general  rule,  conclusive  in 
a  case  of  conflict  of  evidence,  and  only  to  be  set  aside  when  the  finding  is  clearly 
against  the  weight  of  evidence,  or  where  upon  the  trial,  some  rule  of  evidence  or 
principle  of  law  has  been  violated. 

New  York  General  Term,  November,  1860. 

Present,  WOODRUFF,  MONCRIEF,  and  ROBERTSON,  Justices. 

THIS  is  an  appeal  from  the  judgment  entered  upon  the 
report  of  F.  P.  Marbury,  Esq.,  the  referee,  in  favor  of  the 
plaintiff. 

The  action  was  brought  by  the  general  assignees  of 
Messrs.  Lane,  West  &  Co.,  to  recover  from  the  defendant 
moneys  paid  by  that  firm,  as  ships'  husband  in  the  year 
1855  and  1856,  to  insure  defendant's  interests  in  the 
schooners  Emeline  and  Kate  Stewart. 

The  defendant  sets  up  that  he  did  not  authorize  the 
effecting  of  the  insurance,  and  denies  that  the  plaintiffs' 
assignees  expended  the  moneys  claimed. 

% 

WM.  E.  CURTIS,  for  plaintiff's. 

By  the  court,  MONCRIEF,  Justice.  It  is  well  settled  that 
one  part  owner,  though  he  be  also  managing  owner,  (ship's 
husband,)  cannot,  by  ordering  an  insurance  of  a  ship,  with- 
out authority  from  another,  charge  the  other  with  any  part 
of  the  premium,  unless  the  other  afterwards  assent,  to  the 
insurance.  (Abbott  on  Skipping,  107, 137  ;  French  agt.  Back- 
house, 5  Burr.  2727,  5th  Jim.  Ed.;  Bell  agt.  Humphries, 
2  Starkie,  345  :  2  Duer  on  Ins.,  200.) 

The  referee  found  that  the  defendant  did  authorize  in- 
surance to  be  made  upon  the  vessels  by  Lane,  West  &  Co. 

A  report  of  a  referee,  like  the  verdict  of  a  jury,  is,  as  a 
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general  rule,  conclusive  in  a  case  of  conflict  of  evidence, 
(1  E.  D.  Smith  R.,  85 ;  3  id.,  98 ;  4  id.,  365;  3  CW*  /?., 
168.)  It  is,  therefore,  like  such  verdict,  only  to  be  set 
aside  when  the  finding  is  clearly  against  the  weight  of 
evidence,  or  where  upon  the  trial  some  rules  of  evidence  or 
principle  of  law  has  been  violated.  (1  E.  D.  Smith  R.,  85 ; 

5  Duer  R.,  216.) 

The  evidence  adduced  on  the  part  of  the  plaintiffs  war- 
ranted the  finding  of  the  referee.  The  witness  Lane  states 
expressly  that  the  defendant  requested  him  to  insure  his 
interest  in  the  schooners,  and  that  insurances  were  effected 
in  accordance  with  such  request.  The  witness  West  says 
that  the  defendant  asked  him  if  the  schooners  were  insured. 
The  interests  of  the  defendant  were  insured  by  Lane,  West 

6  Co. ;  and  again,  during  the  time  Mr.  Johnson  was  owner 
of  the  defendant's  interest  in  the  schooner,  (the  defendant 
bought  of  him,)  the  firm  of  Lane,  West  &  Co.,  as  ships' 
husbands,  were  in  the  habit  of  insuring  the  interests  of 
Johnson,  and  this  fact  the  defendant  knew ;  the  defendant 
at  the  time  of  purchase  agreed  to  pay  the  premium  of  in- 
surance due  from  Johnson.     In  the  bill  rendered  to  defen- 
dant by  Lane,  West  &  Co.,  under  date  November  6,  1854, 
(marked  exhibit  No.  9,)  there  is  a  charge    for  insurance 
of  schooner  Kate  for  one  year. 

This  evidence  is  assailed  and  contradicted  by  the  defen- 
dant alone. 

Neither  of  the  exceptions  are  well  taken  ;  the  testimony 
offered  was  properly  excluded. 

The  decision  and  judgment  therefore  were  correct,  and 
must  be  affirmed. 
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SUPREME   COURT. 
SAMUEL  M.  OSGOOD  agt.  WILLIAM  WHITTELSEY  and  others. 

Under  the  former  system  of  pleading  it  was  necessary,  in  an  action  on  the  common 
money  counts,  to  recover  on  a  promissory  note  against  maker  and  surety,  to  de- 
clare specially  on  the  note,  in  order  to  recover  against  the  surety.  That  is :  A 
declaration  on  the  common  money  counts  alone  was  insufficient  to  recover  against 
the  surety,  (where  he  appeared  as  surety  on  the  face  of  the  note,)  because  the  note 
could  not  be  given  in  evidence  against  the  surety  as  money  loaned,  or  money  had 
and  received  by  him  to  the  plaintiff's  use. 

But  where  the  action  is  on  the  not e  itself,  which  was  authorized  under  the  former 
system,  as  well  as  now,  under  §  120  of  the  Code,  this  rule  is  not  applicable. 

Ordinarily,  where  a  defendant  asks  a  favor  of  the  court,  to  wit :  for  leave  to  withdraw 
a  demurrer  and  to  put  in  an  answer,  he  must  show  that  his  demurrer  was  put  in  in 
good  faith;  that  is,  to  dispose  of  the  cause  on  the  merits. 

The  mere  promise  to  extend  the  time  of  payment,  on  receiving  a  part  of  the  debt, 
is  not  such  an  extension  as  to  discharge  the  surety.  There  must  be  some  new 
consideration  for  the  promise. 

The  court  in  the  exercise  of  a  sound  discretion,  will  not  permit  a  defendant  who  asks 
a  favor,  to  interpose  the  statute  of  limitations,  whore  he  in  effect  concedes  that  the 
debt  has  not  been  paid. 

Kings  Special  Term,  March,  1860. 

THE  action  was  on  a  promissory  note.  The  allegations 
of  the  complaint  were  as  follows :  "  That  Samuel  W.  Whit- 
telsey, and  William  Whittelsey  as  his  security,  on  the  30th 
day  of  December,  1836,  at  the  city  of  New  York,  made 
their  promissory  note  in  writing,  whereby  they  promised  to 
pay  to  Friend  Whittelsey  or  order,  ninety  days  after  date, 
three  hundred  dollars,  for  value  received.  And  the  said 
plaintiff  further  shows,  that  on  the  14th  day  of  February, 
1837,  at  the  said  city  of  New  York,  the  said  defendant, 
Samuel  W.  Whittelsey,  and  William  Whittelsey  as  his 
security,  made  their  certain  other  promissory  note  in 
writing,  by  which  they  promised  to  pay  to  Friend  Whit- 
telsey, or  order,  three  hundred  dollars,  ninety  days  after 
date,  for  value  received.  And  the  said  payee  thereof  in- 
dorsed the  said  two  promissory  notes  to  the  above  named 
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plaintiff,  and  that  when  the  said  notes  became  due  and  pay- 
able, they  were  duly  presented  for  payment  to  the  defendant, 
Samuel  W.  Whittelsey,  and  payment  thereof  was  duly  de- 
manded ;  but  the  same  were  not  paid,  nor  either  of  them, 
and  that  due  notice  thereof  was  given  to  the  defendants, 
William  Whittelsey  and  Friend  Whittelsey.  And  the  said 
plaintiff  further  shows  that  at  the  time  when  the  said 
promissory  notes  became  due  and  payable,  the  defendant, 
William  Whittelsey,  was  not  a  resident  or  within  the  state 
of  New  York,  and  the  jurisdiction  of  this  court,  and  has 
continued  without  the  said  state  until  within  a  short  time 
past.  And  the  said  plaintiff  further  shows  that  he  is  now 
the  lawful  owner  and  holder  of  the  said  two  promissory 
notes ;  that  the  same  are  not  paid,  nor  any  part  thereof, 
and  that  the  defendants  are,  and  each  of  them  is  indebted 
to  him  thereupon  in  the  sum  of  six  hundred  dollars,  prin- 
cipal, together  with  lawful  interest  thereon,  from  the  date 
when  the  same  became  due  and  payable  respectively." 

The  defendant,  William  Whittelsey,  demurred  to  the 
complaint,  on  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  He  subsequently  obtained 
a  consent  that  he  might  withdraw  the  demurrer  and  answer, 
but  failed  to  do  so  within  the  time  limited. 

The  plaintiff  now  moved  for  judgment  on  account  of  the 
frivolousness  of  the  demurrer.  The  defendant,  William 
Whittelsey,  at  the  same  time  moved  for  leave  to  withdraw 
the  demurrer,  and  put  in  an  answer. 

CHARLES  S.  WEBB,  for  plaintiff. 

GILBERT  DEAN,  for  defendant,  Wm.  Whittelsey. 

LOTT,  Justice.  The  case  relied  on  by  the  counsel  of  the 
defendant  in  support  of  the  demurrer,  (Butler  agt.  Rawson, 
1  Demo,  105,)  has  no  application  to  this.  That  was  an 
action  on  the  money  counts,  and  not  on  the  note  itself;  and 
it  appeared  on  the  trial  that  the  note  which  was  offered  to 
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sustain  the  claim,  was  signed  by  Rawson  as  surety.  A  ver- 
dict was  rendered  for  the  plaintiff,  and  a  new  trial  was 
ordered,  on  the  ground  that  it  was  necessary  to  declare 
specially  on  the  instrument  on  which  it  was  sought  to 
charge  the  surety ;  and  that  a  recovery  could  not  be  had 
against  him  on  the  money  counts.  This  was  declared  to  be 
upon  the  principle  that  in  the  common  case  of  a  suit  against 
the  makers  of  a  promissory  note,  the  instrument  might  be 
given  in  evidence  under  the  money  counts,  for  the  reason 
that  the  note  is  evidence  of  money  lent  to,  or  had  and 
received  by  the  makers  to  the  plaintiff's  use  ;  but  when  one 
of  them  signs  as  surety  for  the  other,  and  that  fact  appears 
on  the  face  of  the  instrument,  the  note  furnishes  no  evidence 
that  he  received  the  whole  or  any  part  of  the  consideration ; 
but,  on  the  contrary,  it  showed  that  the  principal  had 
received  the  whole  consideration.  In  the  present  case  the 
action  is  based  on  the  note  itself,  and  comes  within  the 
rule  there  laid  down,  and  is,  moreover,  expressly  authorized 
by  section  120  of  the  Code.  There  appears,  therefore,  to 
be  no  ground  whatever  for  the  demurrer. 

Nor  can  I  find  sufficient  in  the  facts  disclosed  to  justify 
its  withdrawal,  and  to  permit  the  defendant  to  interpose  an 
answer.  Conceding  it  to  be  true,  that  the  pleader  inter- 
posed it  in  the  honest  belief  that  it  might  be  available, 
yet  it  clearly  could  not  have  been  done  in  the  expectation 
of  disposing  of  the  cause  on  its  merits.  It,  therefore,  to  use 
the  language  of  the  court,  SUTHERLAND,  J.,  in  Patten  agt. 
Harris,  (10  Wend.,  p.  623,)  "  cannot  well  be  said  to  have 
been  put  in  in  good  faith."  It,  moreover,  appears  that  the 
defendant's  attorney,  after  obtaining  the  privilege  of  with- 
drawing it,  and  putting  in  an  answer,  voluntarily  waived  it. 

Under  these  circumstances  the  case  does  not  present  any 
claim  to  the  interference  of  the  court,  unless  it  is  made 
reasonably  to  appear  that  there  is  in  fact  a  valid  defence. 
That  is  not  shown.  There  is  no  pretence  that  the  notes, 
or  either  of  them,  have  been  paid,  in  fact.  The  grounds 
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urged  are,  that  the  surety  has  been  discharged  by  an  exten- 
sion of  time  to  the  principal — granted,  "  on  the  payment 
of  the  interest,"  and  that  the  payee  of  the  note  petitioned 
for  the  discharge  of  the  principal  under  the  insolvent  act. 

The  mere  promise  to  extend  the  time  of  payment,  on 
receiving  a  part  of  the  debt,  is  not  such  an  extension  as 
to  discharge  the  surety.  There  must  be  some  new  con- 
sideration for  the  promise.  This  is  fully  decided  in  Rey- 
nolds agt.  Ward,  (5  Wend.,  501,)  which  presents  many  facts 
and  circumstances  similar  to  the  one  under  consideration. 
(See  also  Draper  agt.  Romeyn,  18  Barb.,  166.) 

So  far  as  the  case  is  affected  by  the  discharge  of  the 
principal  under  the  insolvent  act,  it  is  shown  by  the  affi- 
davit of  Mr.  Webb,  that  William  Whittelsey  himself  also 
assented  to  the  discharge,  and  was  one  of  the  petitioning 
creditors.  It  is  also  stated  in  the  affidavits  read  in  oppo- 
sition to  this  motion,  that  the  notes  had,  in  fact,  been 
indorsed  over  and  transferred  before  these  proceedings  in 
insolvency.  This  is  confirmed  by  the  fact  also  stated  by 
Mr.  Webb  that  he  finds  on  examination  of  these  proceed- 
ings, that  no  mention  of,  or  reference  to,  those  notes  is 
made.  Other  circumstances  are  also  set  forth,  tending  to 
show  that  this  ground  of  defence  is  untenable ;  but  it  is 
unnecessary  to  refer  to  them.  The  result  is,  that  there  is 
no  reasonable  foundation  for  the  belief  that  either  of  those 
grounds  of  defence  can  be  available.  There  is,  it  is  true, 
an  apparent  defence  growing  out  of  lapse  of  time.  It  is 
stated,  however,  in  the  complaint,  that  when  the  notes  be- 
came due  and  payable  "  the  defendant,  William  Whittelsey, 
was  not  a  resident,  or  within  the  state  of  New  York,  and 
the  jurisdiction  of  this  court,  and  has  continued  without  the 
said  state  until  within  a  short  time  past."  This  allegation 
is  only  met  by  the  defendant  in  a  statement  contained  in 
his  affidavit,  "  that  deponent  has  been  a  resident  of  the 
state  of  New  York  for  more  than  twenty-five  years  last 
past,"  and  also,  "  that  ever  since  said  notes  were  given  he 
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has  been  a  constant  resident  of  the  state  of  New  York,  and 
is  now  such  a  resident." 

There  is,  therefore,  a  fair  and  reasonable  ground  for  the 
assumption  that  the  notes  are  not,  in  fact,  barred  by  the 
statute  of  limitations.  But  if  it  were  otherwise,  it  would 
not  be  an  exercise  of  a  sound  discretion  to  permit  that  de- 
fence to  be  interposed,  when  it  is  not  denied,  but  is  in 
effect  conceded,  that  the  debt  has  not,  in  fact,  been  paid. 
Under  all  the  circumstances,  it  appears  to  me  to  be  a  case 
where  substantial  rights  are  sought  to  be  defeated  by  a 
technical  defence,  and  where  the  plaintiff  should  be  allowed 
to  realize  the  debt  justly  due  to  him,  and  to  which  he  has 
become  entitled  in  the  due  and  regular  course  of  legal  pro- 
ceedings. 

Judgment  affirmed  with  costs,  at  Poughkeepsie  General 
Term,  May,  1860.  LOTT,  EMOTT,  and  BROWN,  Justices. 
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THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  agt.  OTTO  HOYM 
and  EDWARD  HAYMAN. 

The  act  of  April  17,  1860,  prohibiting  certain  exhibitions  and  plays  within  the  city 
and  county  of  New  York,  on  Sunday,  held  to  be  constitutional  and  valid,  as  a 
lawful  exercise  of  legislative  authority. 

Consequently,  the  defendants,  by  exhibiting  on  Sunday,  a  play  called  "  One  of  our 
People,"  or  the  "Brave  Isaac,''  in  the  building  Nos.  37  and  39  Bowery,  known 
as  the  "New  York  Stadt  Theatre,"  incurred  the  penalty  prescribed  by  this  act,  to 
wit :  guilty  of  a  misdemeanor,  and  in  addition  to  the  punishment  therefor  provided 
by  law,  subjected  to  a  penalty  of  $500,  with  a  forfeiture  of  license. 

JVeio  York  Special  Term,  December,  1860. 
THIS  is  a  general  demurrer  to  the  complaint,  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  complaint  states  that  the  defendants,  on  Sunday, 


NEW  YORK  PRACTICE  REPORTS.  77 

People  agt.  Hoym. 

the  20th  of  May,  1860,  did  exhibit  to  the  public,  and  aided, 
by  advertisement  and  otherwise,  in  exhibiting  to  the  pub- 
lic, in  the  building  and  room  situated  at  numbers  37  and 
39  Bowery,  within  the  city  of  New  York,  and  known  as 
the  New  York  "  Stadt  Theatre,"  a  play  called  "  One  of  our 
People,"  or  the  "  Brave  Isaac,"  and  certain  parts  therein, 
and  certain  other  dramatic  performances  ;  whereby  the  de- 
fendants had  become  subject  to  a  penalty  of  $500,  accord- 
ing to  the  provision  of  the  statute  after  mentioned,  and  are 
indebted  to  the  society  for  the  Reformation  of  Juvenile 
Delinquents,  in  the  city  of  New  York,  to  the  amount  of  the 
said  sum  of  $500,  whereby  an  action  has  accrued  according 
to  the  provisions  of  an  act  entitled  "  an  act  to  preserve  the 
public  peace  and  order  on  the  first  day  of  the  week,  com- 
monly called  Sunday,"  passed  April  17th,  1860,  and  of 
the  first  and  second  sections  of  the  said  act.  That  the 
Society  for  the  Reformation  of  Juvenile  Delinquents  in  the 
city  of  New  York,  in  the  name  of  the  plaintiffs,  the  people 
of  the  state,  sue  for  the  said  penalty,  for  the  use  of  the  said 
society,  according  to  the  provisions  of  the  statute. 

Another  cause  of  action  for  a  similar  exhibition  on  the 
27th  of  May,  1860,  is  then  set  forth  ;  and  judgment  is  de- 
manded against  the  defendants  for  the  sum  of  $1,000,  with 
costs. 

To  this  complaint  there  is  the  general  demurrer  as  before 
stated. 

HENRY  A.  CRAM,  for  plaintiff's. 
HENRY  L.  CLINTON,  for  defendants. 

HOFFMAN,  Justice.  The  statute  referred  to  is  entitled 
"  an  act  to  preserve  the  public  peace  and  order  on  the 
first  day  of  the  week,  commonly  called  sundny,"  passed 
17th  of  April,  1860,  to  take  effect  immediately. 

It  provides,  that  it  shall  not  be  lawful  to  exhibit  on  the 
first  day  in  the  week,  commonly  called  Sunday,  to  the  pub- 
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lie,  in  any  building,  garden,  grounds,  concert-room,  or  other 
room,  or  other  place  within  the  city  and  county  of  New 
York,  any  interlude,  tragedy,  comedy,  opera,  ballet,  play, 
farce,  negro  minstrelsy,  negro,  or  any  dancing,  or  any 
other  entertainment  of  the  stage,  or  any  part  or  parts 
therein,  or  any  equestrian  circus,  or  dramatic  perform- 
ance, or  any  performance  in  jugglery,  acrobat,  or  rope 
dancing. 

By  the  second  section,  "  any  person  offending  against  the 
provisions  of  this  law,  and  every  person  aiding  in  such  ex- 
hibitions, by  advertisement  or  otherwise,  and  every  owner 
or  lessee  of  building,  room,  &c.,  who  shall  lease  or  let  out 
the  same,  for  the  purpose  of  such  exhibition,  shall  be  guilty 
of  a  misdemeanor,  and  in  addition  to  the  punishment  there- 
for provided  by  law,  shall  be  subjected  to  a  penalty  of  five 
hundred  dollars,  in  favor  of  the  Society  for  the  Reformation 
of  Juvenile  Delinquents,  to  be  sued  for  in  the  name  of  the 
people;  in  addition  to  which,  every  such  exhibition  or  per- 
formance shall  of  itself,  forfeit,  vacate,  and  annul,  any 
license  which  may  have  been  previously  obtained  by  any 
manager,  proprietor,  owner  or  lessee,  consenting  to,  causing 
or  allowing,  or  letting  any  part  of  a  building,  for  the  pur- 
pose of  any  such  exhibition  and  performance." 

The  learned  counsel  of  the  plaintiffs  has  entered  largely 
into  the  question  of  the  origin  and  sanction  of  the  Christian 
sabbath.  It  may  not  be  essential,  but  it  is  far  from  being 
irrelevant,  to  the  decision  of  the  present  case,  to  sustain 
the  divine  authority  of  its  institution.  This  would  throw 
light  upon  the  nature  of  legislative  provisions,  and  furnish 
a  guide  to  a  rigorous  or  expanded  rule  of  construction. 

In  Campbell  agt.  The  International  Insurance  Company, 
(4  Bosworttts  Rep.,  312,)  I  have  expressed  my  own  views 
upon  that  subject.  I  repeat  them  in  language  far  better 
than  my  own.  "  The  dedication  of  one  day  in  the  seven, 
to  religious  rest  and  the  worship  of  Almighty  God,  is  of 
divine  authority  and  perpetual  obligation,  as  a  character- 
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istic  of  revealed  religion  during  all  its  successive  periods ; 
having  been  enjoined  upon  men  at  the  creation ;  recognized 
and  confirmed  in  the  most  solemn  manner  in  the  ten  com- 
mandments ;  vindicated  by  our  divine  Lord  from  unauthor- 
ized additions  and  impositions  of  the  Jewish  teachers — and 
transferred,  upon  the  abrogation  of  the  ceremonies  of  the 
Mosaic  law,  to  the  first  day  of  the  week,  in  commemoration 
of  the  resurrection  of  Christ,  and  on  that  account  called 
the  Lord's  day."  (Rev.  D.  Wilson,  Bishop  of  Calcutta.) 

It  would  be  inappropriate  here  to  discuss  this  subject  at 
length.  It  is  enough  to  say,  that  this  conclusion  has  not 
been  lightly  formed,  nor  without  attention  to  the  arguments 
of  the  eminent  men  who  have  doubted  or  contested  it. 

But  the  history  of  the  legislation  of  our  state,  connected 
with  the  Lord's  day,  is  of  great  importance  and  pertinence. 

The  earliest  document  I  know  of,  implying  a  recognition 
of  Christianity,  is  the  "  Conditions  of  the  Burgomasters  of 
Amsterdam  of  1656."  That  city  was  to  send  to  the  place 
to  be  established  by  the  colonists,  a  proper  person  for  a 
schoolmaster,  "  who  shall  also  read  the  Holy  Scriptures  in 
public,  and  set  the  Psalms."  (Collection  Historical  Soc. 
JV.  F.,  vol.  I,  p.  222.) 

By  the  Duke  of  York's  laws  of  April,  1664,  it  was  de- 
clared— "  Whereas,  the  public  worship  of  Almighty  God  is 
much  discredited  for  want  of  faithful  and  able  ministers  to 
instruct  the  people  in  the  true  religion,  and  for  want  of 
convenient  places  capable  of  receiving  any  number  of 
persons  in  a  decent  manner  for  celebrating  God's  holy 
ordinances,  these  ensuing  laws  are  to  be  observed  in  every 
parish."  Then  follow  various  laws.  The  fifth  article  en- 
joins that  every  minister  of  every  parish  shall  preach  con- 
stantly every  Sunday ;  that  every  person  affronting  or 
disturbing  any  congregation  on  the  Lord's  day,  shall  be 
punished  ;  and,  by  the  ninth  article,  Sundays  are  not  to  be 
profaned  by  travellers,  laborers,  or  vicious  persons. 

By  the   charter  of  liberties,  of  October,  1683,    it  was 
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provided,  "  that  no  person  or  persons  who  profess  faith 
in  God  by  Jesus  Christ,  shall  at  any  time  be  any  ways 
molested,  punished,  disquieted,  or  called  in  question,  for 
any  difference  of  opinion  in  matter  of  religious  concernment, 
who  do  not  actually  disturb  the  civil  peace  of  the  province ; 
but  that  all  and  every  such  person  or  persons  may  at  all 
times  freely  have  and  freely  enjoy  his  or  their  judgments 
or  consciences  in  matters  of  religion  throughout  all  the 
province  ;  they  behaving  themselves  peaceably  and  quietly, 
and  not  using  their  liberty  to  licentiousness,  nor  to  the 
evil,  injury,  or  disturbance  of  others." 

On  the  13th  of  May,  1691,  an  act  was  passed  declaring 
what  are  the  rights  and  privileges  of  their  Majestys'  sub- 
jects inhabiting  within  the  province  of  New  York.  Its 
provisions  were  similar  to  those  of  the  charter  of  1683. 

On  the  22d  of  October,  1695,  an  act  was  passed,  entitled, 
"  An  act  against  the  profanation  of  the  Lord's  day,  called 
Sunday."  The  recital  is  as  follows  : — 

"  Whereas,  the  true  and  sincere  worship  of  God,  accord- 
ing to  His  will  and  commandments,  is  often  profaned  and 
neglected  by  many  of  the  inhabitants  and  sojourners  within 
this  province,  who  do  not  keep  holy  the  Lord's  day,  but  in 
a  disorderly  manner  accustom  themselves  to  travel,  labor, 
walking,  shooting,  fishing,  playing,  horse-racing,  frequenting 
of  tippling-houses,  and  the  using  many  other  unlawful  exer- 
cises and  pastimes  upon  the  Lord's  day,  to  the  great  scandal 
of  the  holy  Christian  faith."  The  act  then  proceeds  to 
prohibit  all  such,  enumerating  them  again,  under  a  certain 
penalty. 

There  were  certain  exceptions ;  among  which  were  all 
free  Indians  within  the  province  not  professing  the  Christian 
faith. 

This  act  is  found  in  Livingston  and  Smith's  edition  of  the 
Colonial  laws,  (vol.  1,  p.  23,)  and  in  Van  Schaack's  edition 
of  laws  down  to  1773,  p.  24.  It  was  in  force  on  the  9th  of 
April,  1775,  and  hence,  at  the  adoption  of  the  constitution 
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of  1777,  was  one  of  the  laws  recognized  to  continue  as  the 
law  of  the  state,  subject  to  legislative  alteration  ;  and  it 
remained  in  force  until  the  act  of  the  23d  of  February, 
1788,  (2  Greenleaf,  89,)  when  the  first  state  statute  was 
passed,  the  provisions  of  which  have  been  substantially 
adopted  in  the  revisions  of  our  statutes  in  1813  and  1830, 
with  some  additions.  (2  R.  L.,  1813,  p.  193;  1  R.  £, 
1830,  p.  676.) 

By  the  constitution  of  1777,  it  was  declared,  that  the 
free  exercise  and  enjoyment  of  religious  profession  and 
worship,  without  discrimination  or  preference,  shall  forever 
hereafter  be  allowed  within  the  state  to  all  mankind  ;  pro- 
vided that  the  liberty  of  conscience  hereby  granted  shall 
not  be  construed  as  to  excuse  acts  of  licentiousness,  or  jus- 
tify practices  inconsistent  with  the  peace  or  safety  of  this 
state. 

It  is  of  importance  here  to  notice,  that  the  constitution 
of  1777  does  not  contain  the  provision  of  the  subsequent 
constitutions  of  1822  and  1846,  that  no  person  shall  be  de- 
prived of  life,  liberty  or  property,  without  due  process  of 
law  ;  or  no  member  of  this  state  shall  be  disfranchised,  or 
deprived  of  any  of  the  rights  or  privileges  secured  to  any 
citizen  thereof,  unless  by  the  law  of  the  land  or  the  judgment 
of  his  peers. 

But  the  thirty-fifth  article  declares  that  such  parts  of  the 
common  law  of  England,  and  of  the  statute  law  of  England 
and  Great  Britain,  and  of  the  acts  of  the  legislature  of  the 
colony,  as  did  together  form  the  law  of  the  colony  on  the 
19th  of  April,  1775,  should  be  and  continue  the  law  of  the 
state. 

The  charter  of  rights  and  liberties  of  1683,  comprehends 
the  provisions  of  the  constitutions  above  referred  to.  The 
bill  of  rights  of  May,  1691,  contained  the  same. 

Now  conceding  that  the  former  was  not  in  force  in  1775, 
(Jackson  agt.  Gilckrist,  15  Johns.  Rep.,  112;  Hoffman's  Ch. 
Pr.,  vol.  1,  p.  15.  Court  of  Appeals.  JYYu?  York  Reports.) 
Vor..  XX.  6 
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and  that  the  latter  was  effectually  repealed  by  King  William 
in  1697,  (Livingston  and  Smith's  ed.  laws,  vol.  1  ;  Brad- 
ford's do.,  vol.  1,  p.  1-4,)  yet  we  have  the  great  charter  of 
John,  and  that  of  the  ninth  of  Henry  III.,  confirmed  in 
thirty-two  consecutive  acts,  as  undeniably  in  force.  No 
lawyer  would  deny  that  these  were  as  clearly  part  of  the 
law  of  England,  brought  by  the  colonists  to  this  land  as  a 
portion  of  their  heritage,  as  the  right  to  the  writ  of  habeas 
corpus  itself.  (Kent's  Comm.,  vol.  2,  p.  1 — 26.) 

The  declarations  of  the  representatives  of  the  people  in 
1683,  and  in  1691,  recognized  and  announced  the  provisions 
of  the  great  charters,  to  the  newly  opened  world  of  free- 
dom ;  and  if  these  declarations  were  effaced  from  the  statute 
book,  there  yet  remained  the  ineffaceable,  indestructible 
rights  of  Englishmen,  proclaimed  in  these  charters,  and 
transmitted  from  the  year  1215,  through  every  age  and  in 
every  clime,  where  Englishmen  have  built  up  a  community. 

But  soon  after  the  revolution  a  bill  of  rights  was  adopted. 
It  was  passed  January  26,  1787.  (1  Greenleaf,  289,  1  R. 
L.  of  1813,  p.  1.)  In  this  the  provisions  of  the  charters  of 
John  and  Henry  were  declared  in  nearly  the  identical 
language.  And  the  revisers  of  1830,  after  adverting  to 
the  transfer  of  these  leading  provisions  into  the  constitution 
of  1822,  yet  reported,  and  the  legislature  adopted,  an  act 
"  of  the  rights  of  the  citizens  and  inhabitants  of  this  state." 
(1  R.  S.,  1830,  92  ;  Revisors'  Notes,  vol.  3.) 

One  further  fact  should  be  noticed.  The  clause  as  to  the 
freedom  of  religious  profession  contained  in  section  3  of  the 
constitution  of  1846,  was  in  the  constitution  of  1777, 
(article  38,)  and  in  that  of  1822,  (article  7,  §  3.)  The 
only  change  is  the  additional  clause,  that  no  person  shall 
be  rendered  incompetent  to  be  a  witness  on  account  of  his 
opinions  on  matters  of  religious  belief. 

This  historical  investigation  establishes,  as  I  think,  be- 
yond doubt,  that  there  has  never  been  a  period  within  our 
legislative  history,  since  1777,  at  least,  when  every  pro- 
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vision  as  to  the  enjoyment  and  right  to  property,  and  as  to 
the  freedom  in  religious  profession  now  found  in  the  consti- 
tution of  1846,  was  not  as  fully  part  of  the  fundamental 
law  of  this  state,  as  it  is  now.  The  exception  as  to  witnesses 
does  not  affect  the  present  question. 

And  thus  if  the  legislature  cannot  prohibit,  restrict,  and 
modify  the  right  of  using  property  on  Sunday,  under  the 
present  constitution — then  the  statute  of  the  23d  of  Feb- 
ruary, 1788,  and  its  renewal  in  1813,  and  1830,  have  been 
equally  illegal  and  void.  The  selling  of  merchandise  on 
that  day  has  been  forbidden  in  these  statutes.  The  whole 
course  of  legislation  has  then  been  against  the  organic  law ; 
and  the  decisions  of  courts  of  justice  have  been  violations 
of  the  citizens'  rights. 

I  cannot  see  a  substantial  distinction  between  the  intro- 
duction of  the  employment  of  cattle  in  ordinary  agricultural 
labor,  or  the  selling  of  merchandise  in  a  person's  ordinary 
business,  and  the  prohibition  of  the  use  of  premises  forcer- 
tain  specified  purposes,  on  the  Sunday.  The  restriction  in 
each  instance  rests  upon  the  principle  of  the  preservation 
of  good  order,  and  the  public  morality  and  peace.  In  each 
the  full  enjoyment  of  property  is  restrained.  In  the  old 
statutes  no  distinction  is  found  between  cases  of  property 
possessed  at  the  passing  of  the  statute,  and  that  subsequently 
acquired ;  nor  is  there  a  trace  of  it  in  the  authorities. 

The  case  of  Wynehammer  agt.  The  People,  (3  Reman, 
378,)  is  much  relied  upon  by  the  counsel  for  the  defendants. 
It  was  there  held  that  the  prohibitory  act,  in  its  operation 
upon  liquors  existing  in  the  hands  of  a  person  when  it  took 
effect,  was  taking  property  without  due  process  of  law,  and 
was  unconstitutional ;  that  the  legislature  might  pass  such 
a  prohibitory  act,  plainly  and  distinctly  prospective  as  to 
the  property  on  which  it  was  to  operate ;  and  that  as  the 
statute  in  question  had  not  discriminated  between  the 
liquors  owned  at  the  time,  or  acquired  afterwards,  it  could 
not  be  sustained  at  all. 


84  NEW  YORK  PRACTICE  REPORTS. 

People  agt.  Hoym. 

But  throughout  the  case — in  every  one  of  the  leading 
opinions  delivered — the  great  distinction  is  noticed  and 
enforced,  between  legislative  acts  which  operate  to  the 
entire  destruction  of  the  property,  or  any  right  to  use  it, 
and  restrictions  or  qualifications  upon  the  time,  place,  or 
mode  of  enjoyment. 

"  When  provisions  pass  the  boundaries  of  regulation  and 
police,  and  <vork  the  essential  loss  or  destruction  of  the 
property,  they  are  unconstitutional.  Between  destruction 
and  regulation  there  is  somewhere,  however  difficult  to  de- 
fine with  precision,  a  true  separation."  (COMSTOCK,  J.,  p. 
399.) 

And  this  view  answers  every  argument  deduced  from  the 
constitution  of  the  United  States  as  to  the  inviolability  of 
contracts.  If  the  act  can  be  sustained  as  a  regulation, 
founded  in  public  policy,  of  the  use  of  property  existing, 
or  future,  there  is  no  contract  between  any  one  which  is 
illegally  affected. 

The  same  consideration  furnishes  a  reply  to  the  sugges- 
tion that  the  act  is  void  in  being  confined  to  the  city  of 
New  York. 

If  the  evil  was  local  in  the  judgment  of  the  legislature, 
the  remedy  may  be  local  also. 

The  subject  has  received  attention  in  some  late  cases  in 
other  states. 

In  Ex  parte  Newman,  (cited  in  the  nineteenth  volume  of 
the  United  States  Digest,  as  reported  in  9  California 
Reports,  p.  502,)  the  decision  is  stated  to  have  been  as 
follows : — 

The  act  of  April,  1858,  "  for  the  better  accommodation 
and  observation  of  the  sabbath,"  is  unconstitutional  and 
void,  as  a  violation  of  religious  freedom  by  enforcing  the 
compulsory  observance  of  a  day  held  sacred  by  believers  in 
one  religion,  and  thus  discriminating  in  its  favor.  (FIELD, 
Justice,  dissenting.) 

I  have  not  been  able  to  find  the  volume  in  New  York. 


NEW  YORK  PRACTICE  REPORTS.  85 

People  agt.  Hoym. 

In  Morgan  agt.  The  Commonwealth,  (2  Met  calf  s  Ken- 
tucky Reports,  3,)  the  city  council  of  Lexington  was 
empowered  by  its  charter  to  pass  ordinances  for  the  gov- 
ernment of  the  city,  not  repugnant  to  the  constitution  of 
the  state,  and  of  the  United  States.  An  ordinance  was 
passed,  that  no  tavern-keeper,  or  other  person,  shall-  sell 
spirituous  liquors  on  Sunday,  or  after  eleven  o'clock  at 
night.  A  fine  of  $50  was  imposed. 

The  defendant  was  a  tavern-keeper  duly  licensed  by  the 
city  council,  and  had  paid  the  tax  and  given  the  bond  re- 
quired by  law.  The  time  when  he  got  his  license  did  not 
appear,  nor  that  the  ordinance  was  passed  after  the  license. 
The  questions  which  might  arise  on  such  a  state  of  the  case, 
did  not  present  themselves  here.  As  the  defendant  was 
apprised  of  the  ordinances  at  the  time  he  took  his  license, 
he  was  not  deprived  of  any  right  which  he  believed  he  was 
entitled  to. 

Rights  may  exist  of  which  the  owner  cannot  be  deprived, 
but  still  their  exercise  and  enjoyment  may  be  restrained 
and  regulated  by  law, — so  far  as  the  public  interest  may 
render  proper.  The  rights  must  be  exercised  in  such  a 
manner  as  not  to  affect  prejudicially  the  tranquillity  or 
morality  of  the  local  public. 

The  legislative  power,  therefore,  working  upon  all  future 
cases,  was  perfectly  clear. 

In  The  Commonwealth  agt.  Nesbitt,  (34  Penn.  Rep.,  398, 
10  Casey,)  the  legislation  of  Pennsylvania  is  reviewed,  com- 
mencing with  an  act  of  1682,  forbidding  people  from  carry- 
ing on  worldly  business  on  Sunday.  The  English  statute 
(29  Ch.  2,  1676,)  had  served  as  a  model  for  their  own. 

The  court  observes:  "We  are  not  forgetting  that  the 
public  acts  of  our  state  abound  in  declarations  in  favor  of 
liberty  of  conscience,  and  that  some  regard  these  declarations 
as  inconsistent  with  the  Sunday  laws.  By  our  Sunday  laws, 
and  our  other  laws  against  vice  and  immorality,  we  do  not 
mean  to  enforce  religion — we  admit  that  to  be  impossible. 
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But  we  do  mean  to  protect  our  customs,  no  matter  that 
they  may  have  originated  in  our  religion,  for  they  are 
essential  parts  of  our  social  life." 

The  statute  forbids  every  "  worldly  employment  or  busi- 
ness whatever."  Its  meaning  was  discussed  at  much  length. 
The-  case  was  of  a  servant  driving  his  employer  to  church 
on  Sunday,  which  was  held  not  to  be  within  the  act. 

In  The,  Commonwealth  agt.  Naylor,  (34  Penn.  Rep.,  86,) 
the  act  of  1794  forbidding  any  worldly  employment,  with 
certain  exceptions,  on  Sunday,  was  discussed,  and  the  case 
of  Smith  agt.  The  Commonwealth,  (9  Harris,  426,)  was  re- 
ferred to  and  approved.  There  it  was  held  that  a  licensed 
inn-keeper  could  not  sell  liquor  on  Sunday ;  it  was  a  wordly 
business  within  the  prohibition. 

These  views  and  authorities  lead  me  to  the  conclusion 
that  the  statute  in  question  is  valid,  and  a  lawful  exercise 
of  legislative  authority. 

The  demurrer  must  be  overruled  with  liberty  to  answer 
in  twenty  days,  on  payment  of  costs. 


NEW  YORK  COMMON  PLEAS. 

GEORGE  MARTIN  agt.  THE  MAYOR,  ALDERMEN,  AND  COMMON- 
ALTY OF  THE  CITY  or  NEW  YORK. 

H.  F.  GILMORE  agt.  THE  SAME. 

SAMUEL  NTJSAM  agt.  THE  SAME. 

OLIVER  VALENTINE  agt.  THE  SAME. 

The  marine  court  has  no  power  to  open  or  vacate  its  own  judgments,  except  by  regular 
appeal  to  its  general  term,  unless  such  judgment  was  obtained  by  default. 

The  fifth  section  of  the  act  of  1859,  (Laws  0/1859,  p.  1127,)  authorizing  the  super- 
visors of  the  city  and  county  of  New  York  to  raise  money  by  tax,  which  section 
gives  the  comptroller  of  that  city  power  to  apply  "  to  the  court"  to  open  judgments 
against  the  city  rendered  by  it,  but  obtained  by  fraud  or  collusion,  does  not  give 
to  the  marine  court  any  additional  power  to  open  judgments. 
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Bj  filing  »  transcript  of  the  judgment  in  the  office  of  the  clerk  of  the  court  of  common 
pleas,  it  becomes  a  judgment  of  the  latter  court.  The  common  pleas,  howerer, 
has  no  power  to  open,  reverse,  or  vacate  a  judgment  thus  rendered  one  of  its  own  ; 
that  power  only  exists  in  the  marine  court,  and  in  that  court,  only  when  the  judg- 
ment was  obtained  by  default. 

The  effect  of  filing  a  transcript  discussed. 

The  court  will,  however,  grant,  on  motion,  a  perpetual  injunction  against  the  en- 
forcement of  such  a  judgment  on  proper  grounds,  on  motion. 

If  there  is  doubt,  the  proper  way  is  to  enjoin  the  enforcement  of  the  judgment, 
without  prejudice  to  an  action  on  the  judgment  by  the  holder  thereof,  in  which 
action  the  judgment  debtor  might  have  affirmative  equitable  relief  against  the 
judgment. 

The  proper  course  pointed  out,  where  both  the  marine  court  and  the  court  of  common 
plea*  have  no  power  to  open  a  judgment  on  motion. 

New  York  Special  Term,  December,  1860. 

IN  these  cases  the  plaintiffs,  after  a  regular  trial,  obtained 
judgments  against  the  defendants  in  the  marine  court  of 
the  city  of  New  York.  The  comptroller  of  the  city  of  New 
York,  under  the  act  of  1859,  (Laws  of  1859,  p.  1127,) 
caused  a  motion  to  be  made  in  the  court  of  common  pleas 
to  open  the  judgments,  on  affidavits  alleging  fraud  in  ob- 
taining them.  A  transcript  of  the  judgments  had,  previous 
to  said  motion,  been  filed  in  the  office  of  the  clerk  of  the 
court  of  common  pleas.  The  motion  was  denied  on  the 
ground  that  the  court  had  no  power  to  open  judgments  of 
the  marine  court  on  motion.  A  motion  was  then  made  for 
the  same  purpose  in  the  marine  court,  which  was  denied, 
the  judge  rendering  the  following  opinion,  viz  : 

MAYNARD,  J.  The  motion  made  in  these  cases,  is  to  vacate 
the  several  judgments  rendered  in  favor  of  the  plaintiffs, 
on  the  ground  of  collusion  or  fraud,  or  for  certain  irregu- 
larities alleged  to  exist,  by  the  defendants.  It  is  admitted 
that  these  judgments  were  rendered  by  this  court,  after  a 
regular  and  fair  trial,  at  which  both  parties  were  repre- 
sented. It  has  been  repeatedly  decided  by  the  court  of 
common  pleas,-  that  this  court  cannot  open  judgments  ren- 
dered by  it,  unless  the  same  were  obtained  by  default.  But 
it  is  urged,  on  the  part  of  the  defendants,  that  the  fifth 
section  of  the  tax  levy  act,  gives  this  court  authority,  as 
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other  courts,  to  open  judgments  against  the  defendants. 
That  section  gives  the  comptroller  the  right,  when  he  be- 
lieves that  a  judgment  has  been  obtained  by  collusion,  or 
is  founded  in  fraud,  to  apply  to  the  court,  and  take  such 
steps  to  open  and  reverse  the  same  as  are  necessary. 
Assuming  that  this  court  has  no  power  to  open  judgments 
rendered  by  it,  after  trial,  I  cannot  think  that  the  language 
of  that  section  confers  this  new  power  upon  it.  This  is 
essentially  a  statutory  court,  and  its  power  is  confined 
strictly  within  the  limits  prescribed  by  statute.  It  can 
take  no  power  by  implication.  The  motion  must  be  denied, 
with  costs  in  each  case. 

The  comptroller  then  made  a  motion  in  each  case  in  the 
common  pleas,  that  the  plaintiffs  be  enjoined  from  enforcing 
their  judgments. 

WM.  CURTIS  NOTES,  for  the  motion,  argued : 

1.  That  the  court  has  power  to  grant  relief,  as  a  court  of 
equity,  and  will  always  interfere  on  proper  grounds,  and 
forever  enjoin  the  party  obtaining  the  judgment  from  pro- 
ceeding thereon.  (Floyd  agt.  Jayne,  6  Johns.  Ch.  R.,  479  ; 
Bissell  agt.  Bozman,  2  Dev.  Ch.  160  ;  Livingston  agt.  Hubbs, 
2  Johns.  Ch.  512;  2  Paige,  317  ;  2  Root  R.  109  ;  20  Johns. 
R.,  294  ;  16  Wend.,  EL37;  4  Johns.,  191 ;  Graham's  Pr.,  450-1, 
2d  ed.;  10  Ring.,  24.) 

GEO.  R.  THOMPSON,  opposed,  argued  : 

1.  The  relief  sought  for  by  defendants  cannot  be  obtain- 
ed on  a  motion ;  the  proper  way  is  by  filing  a  bill  for  that 
purpose.  (Moses  agt.  Macfarlane,  2  Burr.,  1005 ;  Greenleaf's 
Over.  Cas.,  (ed.  '56,)  340  ;  Wright  agt.  Miller,  4  Seld.,  9.) 

2.  If  this  court  has  no  power  to  open  the  judgments  on  a 
motion,  it  has  no  power,-  because  it  happens  to  be  a  court 
of  equity  jurisdiction,  to  enjoin  the   prosecution  of  the 
judgments  on  a  motion. 

3.  This  motion  is  made  by  the  comptroller  under  the 
fifth  section  of  the  tax  levy  act  of  1859.     That  section 
gives  him   power  only,  when  he  has  reason  to  believe  a 
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judgment  has  been  obtained  by  fraud,  to  apply  to  the  court 
to  "  open  and  vacate  the  same."  It  gives  him  no  power  to 
apply  for  a  perpetual  injunction  against  the  judgments. 
The  statute  should  be  construed  strictly. 

The  section  of  the  act  of  1859  is  as  follows: 

"  Section  5. — Whenever  the  comptroller  of  the  said  city 
shall  have  reason  to  believe  that  any  judgments  now  of 
record  against  the  mayor,  aldermen,  and  commonalty  of  the 
city  of  New  York,  or  which  may  hereafter  be  obtained 
against  them  shall  have  been  obtained  by  collusion,  or 
founded  in  fraud,  he  is  hereby  authorized  and  required  to 
take  all  proper  and  necessary  means  to  open  and  reverse 
the  same,  and  to  use  the  name  of  the  said  mayor,  aldermen, 
and  commonalty,  and  to  employ  counsel  for  such  purpose." 

The  other  facts  of  the  case  appear  in  the  opinion  of  the 
court. 

DALY  F.,  J.  Judge  Maynard  has  decided  upon  the  appli- 
cation made  to  him,  that  he  has  no  power  to  open  the 
judgment,  and  I  think  there  can  be  no  question  as  to  the 
correctness  of  that  decision.  The  fifth  section  of  the  act 
of  1859  for  raising  money  by  tax,  (Laws  of  1859,  p.  1127,) 
merely  authorizes  the  comptroller  to  take  all  proper  and 
necessary  means  to  open  and  reverse  judgments  obtained 
against  the  city  by  collusion,  or  which  are  founded  in  fraud. 
The  marine  court,  when  the  act  of  1859  was  passed,  had 
no  power  to  open  a  judgment  unless  it  was  obtained  by 
default,  nor  to  reverse  one  except  upon  an  appeal  to  the 
general  term  of  that  court ;  and  there  is  certainly  nothing 
in  the  clause  quoted  from  that  act  giving  the  marine  court 
any  such  power.  By  the  filing  of  a  transcript  of  the  judg- 
ment with  the  county  clerk,  it  became,  for  the  purpose  of 
enforcing  it  against  both  real  and  personal  property,  a 
judgment  of  this  court,  and  execution  thereafter  could  issue 
only  out  of  this  court.  (S/ioltz  agt.  Judge  of  Yates  County, 
2  Cow.,  506.)  The  Code  declares  that  it  shall,  when  the 
transcript  is  docketed,  have  the  same  effect  as  a  lien,  and 
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be  enforced  in  the  same  manner  as,  and  be  deemed  a  judg- 
ment of,  the  court  of  common  pleas.  We  have  never 
understood  the  words  "  and  be  deemed,"  introduced  by  the 
amendment  of  1851,  as  giving  us  the  same  power  that  we 
have  over  one  of  our  own  judgments,  of  opening  it,  allowing 
a  party  to  come  in  and  defend,  or  setting  it  aside  for  good 
cause.  When  we  open  one  of  our  own  judgments,  the 
cause  continues  in  this  court,  and  we  have  control  of  it 
until  it  is  again  finally  disposed  of.  Upon  setting  aside  a 
judgment,  the  parties  are  placed  in  the  position  in  which 
they  were  before  the  judgment  was  recovered  ;  but  if  a 
judgment,  transferred  to  this  court  by  the  filing  of  a  tran- 
script, is  set  aside,  there  is  nothing  more  remaining  in  this 
court. 

The  judgment  of  the  court  below  still  stands,  and  the 
legislature  have  not  indicated  how,  or  in  what  way,  the 
cause  could  be  heard  again.  By  the  act  of  1853,  specific 
authority  is  given  to  the  marine  court  to  open  judgments 
obtained  by  default,  showing  very  clearly  that  the  legisla- 
ture intended,  when  the  discretionary  power  of  opening  a 
judgment  was  to  be  exercised,  that  it  should  be  exercised 
in  the  court  where  the  previous  proceedings  had  been  had. 
We  understand  the  amendment  of  1851,  therefore,  as  mean- 
ing nothing  more  than  that  the  judgment  is  to  be  deemed 
a  judgment  of  this  court,  simply  for  the  purpose  of  being 
enforced  against  both  real  as  well  as  personal  property, 
which  may  have  been  thought  necessary  to  prevent  any 
question  arising  as  to  the  validity  of  titles  to  real  estate 
derived  from  sales  made  under  such  judgments.  We  un- 
doubtedly have  control  over  it,  as  we  necessarily  possess 
the  power  of  staying  proceedings  upon  the  execution,  and 
there  is  sufficient  in  the  affidavit  of  the  comptroller  to  in- 
voke the  exercise  of  our  discretionary  power.  But  the 
defendant  denies  that  there  has  been  either  collusion  or 
fraud,  and  swears  that  he  rendered  the  services  for  which 
judgment  has  been  obtained.  If  we  were,  as  requested,  to 
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enjoin  the  plaintiff  perpetually  from  enforcing  the  judgment 
by  execution,  we  should  cut  him  off  from  all  opportunity  of 
repelling  the  imputation  of  fraud  or  collusion,  or  of  estab- 
lishing the  validity  of  his  claim.  In  a  case  so  peculiar  as 
this,  I  suppose  the  proper  course  would  be  to  enjoin  the 
plaintiff  from  proceeding  to  enforce  the  judgment,  but  with- 
out prejudice  to  h'is  right  to  bring  an  action  upon  it  in  a 
court  of  record.  In  such  an  action  the  defendants  could 
apply  for  such  affirmative  equitable  relief  against  the  judg- 
ment as  they  may  be  entitled  to.  They  could,  by  way  of  a 
defence  to  that  action,  obtain  all  the  relief  which  in  analo- 
gous cases  (Floyd  agt.  Jayne,  6  Johns.  Ch.,  479  ;  Livingston 
agt.  Hubbs,  2  Johns.  Ch.,  512;  Bissell  agt.  Bozman,  2  Dev., 
Ch.  160  ;  Matter  of  Keniss,  2  Paige,  317  ;  Colt  agt.  Cornwell, 
2  Root,  109,)  was  obtained  before  the  Code  by  a  bill  in 
equity.  (Arndt  agt.  Williams,  16  How.,  244.)  To  this 
extent  the  motion  is  granted. 

The  other  three  cases  being  in  all  respects  like  this,  the 
same  disposition  is  made  of  the  motion  in  those  suits. 


SUPREME  COURT. 
JACOB  HAIGHT  agt.  AMOS  C.  WRIGHT. 

A  plaintiff  in  an  action  for  work,  labor,  and  services  done  and  performed  for  defen- 
dant, by  his  minor  son,  is  not  required  to  prove  the  legitimacy  of  hit  ton,  by  a- 
marriage  icith  hit  mother,  previous  to  the  birth  of  the  ton,  although  tho 
answer  by  itodenials  raises  this  issue.  (Thin  it  adverse  to  the  case  of  Armstrong 
agt.  McDonald,  10  Barb.,  300;  also  a  general  term  decision.  There  are 
tome  facts,  which  from  their  nature  and  character,  mutt  be  averred  and 
proved  in  the  most  general  way,  and  which  courts  are  authorized,  and  per- 
haps, bound  to  receive  in  that  way;  and  especially  to,  where  oftentimes  they 
are  as  difficult  of  proof,  specifically,  as  the  one  under  consideration.  REP.) 

Third  District,  Albany  General  Term,  December,  1859. 
Present,  GOULD,  HOGEBOOM,  and  WRIGHT,  Jttstices. 
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ON  the  3d  day  of  October,  1857,  the  plaintiff,  Haight, 
commenced  an  action  against  the  defendant,  Wright,  before 
a  justice  of  the  peace  of  Albany  county.  On  the  return  of 
the  summons,  plaintiff  complained  for  work  and  labor  done 
and  performed  by  his  minor  son  for  defendant  in  1857,  and 
for  which  plaintiff  claimed  judgment.  Defendant  denied 
each  and  every  allegation  contained  in  the  complaint,  and 
denied  specifically  that  plaintiff's  minor  son  ever  done  any 
work  for  defendant.  Complaint  and  answer  in  writing. 
The  issue  was  tried  by  the  justice  on  the  23d  of  October, 
1857,  and  the  justice  found  and  rendered  judgment  against 
defendant,  and  in  favor  of  the  plaintiff,  for  $22.53,  and 
costs,  $2.08.  The  defendant  appealed  to  the  county  court 
of  Albany  county,  by  which  court  the  judgment  of  the 
justice  was  affirmed  :  ROBINSON,  County  Judge,  giving  the 
following  reasons  for  his  decision,  to  wit :  "  The  decision 
in  IQth  Barbour  rather  surprised  me,  yet  until  it  is  over- 
ruled I  suppose  it  is  law  for  this  court.  But  this  case  has 
a  little  more  than  that  in  this  particular ;  the  son  swears 
plaintiff  is  his  father ;  the  defendant  sends  word  to  his  father 
to  come  or  send  for  the  money,  and  he  will  pay,  &c.,  ad- 
mitting an  indebtedness,  and,  as  I  think,  admitting  that 
plaintiff  was  his  father,  for  when  the  boy  speaks  of  plain- 
tiff as  his  father,  defendant  says,  '  when  your  father,'  <fec., 
evidently  meaning  the  plaintiff.  I  am  the  more  inclined  to 
take  this  view  of  the  case,  because  I  doubt  the  correctness 
of  that  decision."  From  the  decision  and  judgment  of  the 
county  court,  the  defendant  appealed  to  this  court. 

L.  &.  N.  W.  FALK,  for  defendant, 

cited  and  relied  upon  the  case  of  Armstrong  agt.  McDonald, 
10  Barb.,  300  ;  which  decides  that  where  a  plaintiff,  who 
asserts"  that  a  minor  is  his  son,  and  that  he  is  therefore 
entitled  to  recover  from  the  defendant  the  value  of  the  labor 
which  the  minor  has  performed  for  him,  must,  if  the  defen- 
dant deny  the  relationship,  prove  that  the  minor  is  his 
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legitimate  son.  And  this  he  cannot  do,  without  giving 
some  evidence  of  a  marriage  with  the  mother  of  the  minor, 
previous  to  the  birth  of  the  minor.  That  the  declarations 
of  the  plaintiff  and  his  wife  upon  that  subject  are  not 
evidence  in  favor  of  the  plaintiff.  Nor  is  the  testimony  of 
a  witness,  that  the  plaintiff  is  the  father  of  the  witness  and 
of  the  minor,  sufficient. 

LYMAN  TREMAIN,  for  plaintiff". 

The  COURT,  without  giving  any  written  opinion,  affirmed 
the  judgment  of  the  county  court. 


SUPREME  COURT. 

JONATHAN  ACKROYD  agt.  EDMUND  ACKROYD. 

Where  the  plaintiff,  in  an  action  against  defendant,  a  former  partner,  states  in  his 
complaint  that  there  is  a  large  sum  of  money  due  from  the  defendant  to  the  plain- 
tiff, but  says  that  he  is  unable  to  state  the  amount,  and  demands  an  account, 
and  that  the  defendant  pay  what  upon  the  accounting  may  be  found  due. 

Held,  that  he  was  not  entitled  to  an  attachment  against  the  defendant.  The  Cudo 
requires,  on  issuing  an  attachment,  the  amount  of  the  claim  to  be  specified. 

The  mere  opinion  or  belief  of  the  plaintiff  is  not  sufficient  to  warrant  the  granting  of 
this  process. 

New  York  Special  Term,  December,  1860. 
MOTION  to  discharge  an  attachment  against  the  property 
of  the  defendant  as  a  non-resident  debtor. 

JOHN  E.  DEVELIN,  for  motion. 
WILLIAM  FULLERTON,  opposed. 

LEONARD,  Justice.  This  action  was  commenced  in  1858, 
and  was  at  issue  on  complaint  and  answer  more  than  a  year 
before  the  warrant  of  attachment  was  granted. 

The  motion  is  founded  on  the  pleadings,  as  well  as  on 
the  affidavit  of  the  plaintiff,  upon  which  the  attachment 
was  granted,  and  also  the  affidavit  of  the  defendant. 
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The  complaint  alleges  a  partnership  between  the  parties ; 
a  dissolution  thereof;  an  assignment  of  the  plaintiff's 
interest  to  the  defendant,  and  the  defendant's  agreement  to 
pay  the  partnership  liabilities,  &c.,  and  divide  the  surplus. 
That  the  assets  and  liabilities  were  large  ;  that  there  is  a 
large  surplus ;  that  the  defendant  has  used  the  assets  for 
his  own  account,  and  has  neglected  to  pay  a  large  debt  due 
from  the  firm,  although  a  great  length  of  time  has  elapsed ; 
that  the  defendant  refuses  to  render  any  account ;  that 
there  is  a  large  sum  of  money  due  from  the  defendant  to 
the  plaintiff,  but  the  plaintiff  says  that  he  is  unable  to  state 
the  amount.  Demands  an  account,  and  that  the  defendant 
pay  what  upon  the  accounting  may  be  found  due. 

The  summons  is  for  the  relief  demanded  in  the  complaint. 

The  affidavit  on  which  the  attachment  was  granted  states 
that  the  defendant  is  a  non-resident,  &c.,  and  after  setting 
forth  substantially  the  same  cause  of  action  as  is  stated  in 
the  complaint,  alleges  that  there  is  more  than  $25,000  due 
to  the  plaintiff  from  the  defendant.  A  supplementary 
affidavit  of  the  plaintiff  states  the  amount  due  to  the  plain- 
tiff at  $22,000. 

The  statement  of  these  sums  in  the  affidavits  is  quite 
inconsistent  with  the  complaint,  wherein  the  plaintiff  ad- 
mits that  he  is  unable  to  state  the  amount  which  is  due. 

I  apprehend  he  is  correct  in  his  statement  in  the  com- 
plaint. 

It  is  impossible  for  the  plaintiff  to  state  the  sum  due 
without  an  accounting. 

The  sum  stated  by  the  plaintiff  is,  beyond  doubt,  his 
belief  or  opinion  as  to  the  amount.  The  grounds  of  his 
cause  of  action,  as  stated  by  himself,  afford  no  data  from 
which  any  fixed,  or  even  approximate  sum,  can  be  named  as 
the  amount  due. 

An  arbitrary  statement  or  opinion  that  there  is  a  specific 
sum  due,  does  not  suffice.  The  facts  must  be  stated 
which  will  show  that  a  cause  of  action  exists  against  the 
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defendant,  and  the  amount  of  the  claim  must  be  specified, 
and  the  grounds  thereof.  (Code,  §  229.) 

In  stating  the  grounds  of  his  claim,  the  plaintiff  herein 
discloses  that  he  does  not  know,  and  cannot  know,  whether 
anything  is  in  fact  due  to  him.  He  has  seen  no  statement 
of  the  condition  of  affairs ;  he  knows  not  what  debts  have 
proved  bad,  or  what  depreciation  of  assets  has  taken  place. 

The  mere  opinion  or  belief  of  the  plaintiff  is  not  sufficient 
to  warrant  the  granting  of  this  process. 

This  view  of  the  case  is  more  fully  confirmed  by  the 
statements  of  the  answer  and  the  affidavit  of  the  defendant, 
on  which  this  motion  is,  in  part,  founded. 

The  question  here  raised  appears  to  be  novel,  and  if  the 
plaintiff  desires  to  take  this  motion  before  the  general  term 
for  review,  he  may  have  a  stay  of  proceedings  until  the 
appeal  is  decided. 

The  motion  is  granted,  with  ten  dollars  costs  of  the 
motion  to  the  defendant. 


SUPREME  COURT. 

THE  WALL  STREET  FIRE  INSURANCE  COMPANY  OF  THE  CITY 
OF  NEW  YORK  agt.  JOHN  W.  LOUD  and  others. 

A  mortgagor,  who  has  Bold  and  conveyed  the  premises  subject  to  the  mortgage,  is 
not  in  a  position  to  oppose  the  appointment  of  a  receiver,  for  the  protection  of  the 
property  to  other  creditors. 

What  acts  of  neglect  of  mortgaged  premises,  connected  with  the  probable  insolvency 
of  the  mortgagor,  sufficient  to  authorise  the  appointment  of  a  receiver . 

Kings  Special  Term,  March,  1860. 
MOTION  for  the  appointment  of  a  receiver. 

WOODFORD  &  RITCH,  for  plaintiff's. 
D.  J.  LYONS,  for  defendant. 
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LOTT,  Justice.  The  fact  that  the  taxes  are  suffered  to 
remain  unpaid ;  that  a  sale  for  the  non-payment  of  those 
of  the  year  1856  has  been  made;  that  the  insurance  of  the 
buildings  is  neglected,  and  that  the  liability  of  the  machinery 
(constituting  a  large  portion  of  the  value  of  the  property,) 
to  the  operation  of  the  mortgage  is  contested,  in  connection 
with  the  embarrassments,  and,  I  think,  the  insolvency  of  the 
mortgagor  (when  it  is  considered  that  in  speaking  of  his 
debts  he  denies  his  liability  for  a  large  amount  of  the 
mortgage  debt,)  presents  a  strong  ground  for  the  appoint- 
ment of  a  receiver,  especially,  when  it  is  stated  by  the 
mortgagor  that  the  excess  which  will  be  realized  on  a  sale 
of  the  property,  over  and  above  the  debt,  is  only  $3,000, 
even  upon  his  estimate  of  its  value. 

I  will  add,  that  the  mortgagor,  Loud,  having  sold  and 
conveyed  the  premises,  subject  to  the  mortgage,  is  not  in  a 
position  to  oppose  the  appointment  of  a  receiver.  He  has 
no  interest  in  the  rents  and  profits,  rior  to  the  possession  of 
the  premises,  and  it  is,  at  least,  questionable  whether  his 
grantee,  after  assuming  the  payment  of  the  mortgage,  can 
deny  its  validity.  At  all  events,  as  the  case  is  now  pre- 
sented, he  does  not  set  up  any  defence  to  the  plaintiffs' 
claim.  Motion  granted  ;  and  it  is  referred  to  William  A. 
Greene,  Esq.,  to  appoint  such  receiver,  and  take  the  requisite 
security.  $10  costs  of  the  motion  to  abide  the  event. 


The  following  communication  sufficiently  explains  itself : 

"N.Y.,  Dec.  17,  I860. 

My  Dear  Sir :  I  acknowledge  writing  an  opinion  in  the  case  of  Fox  agt.  Lewis, 
decided  at  our  general  term  in  October  last,  but  deny  that  it  in  any  sense  resembles 
the  one  you  have  attributed  to  me  at  page  561,  vol.  19  of  your  Practice  Reports. 

I  will,  therefore,  feel  obliged  if  you  will  announce  in  your  next  number  that  the 
opinion  you  have  published  was  never  rendered  by  the  court. 

Very  respectfully  yours, 

HENRY  HILTON. 
N.  HOWARD,  Jr.,  Esq." 

[NOTE. — Not  having  been  favored  with  any  other  opinion,  the  profession  have  the 
same  light,  as  to  the  errors  that  we  have. — REP.] 
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SUPREME  COURT. 
NAPOLEON  J.  SMITH  agt.  STEPHEN  PAUL. 

An  examination  order  under  supplementary  proceedings,  founded  upon  a  judgment 
obtained  prior  to  the  discharge  of  the  defendant  from  his  debts  under  the  two-third 
act,  will  be  vacated  upon  application  to  the  court. 

Upon  such  an  application  the  plaintiff  cannot  show  by  affidavit,  or  otherwise,  that  he 
waa  not  included  in  the  schedule  of  debts,  received  no  notice  of  application,  nor 
even  that  he  was  a  citixen  of  another  state,  not  joining  in  the  petition,  nor  receiving 
any  dividend  from  the  insolvent's  estate.  These  are  the  proper  questions  for  a  trial 
to  be  brought,  by  permission  of  the  court. 

JVeto  York  Special  Term,  October,  1860. 

IN  the  above  action  judgment  was  obtained  against  the 
defendant  in  1858.  In  1859  the  defendant  obtained  an 
order  discharging  him  from  his  debts  under  insolvent  pro- 
ceedings. In  1860  plaintiff  obtained  an  order  in  the  above 
action  to  examine  the  defendant  concerning  his  property. 
Defendant  thereupon  moved  that  the  examination  order  be 
vacated,  upon  the  ground  that  the  judgment,  being  a  con- 
tract debt,  and  previous  to  insolvent's  discharge,  was  ex- 
tinguished by  it. 

The  plaintiff  produced  affidavits  to  show  that  he  was  not 
included  in  the  defendant's  schedule  of  debts ;  received  no 
notice  of  application  for  discharge ;  and  was  a  citizen  of 
another  state,  neither  joining  in  the  discharge,  nor  receiving 
any  dividend  from  insolvent's  estate;  and  he  contended 
that  his  debt  was  not  extinguished. 

Defendant  objected  that  this  motion  was  not  the  proper 
occasion  to  try  the  fact. 

The  motion  was  granted,  LEONARD,  Justice,  saying  that 
plaintiff's  course  was  to  obtain  leave  to  sue  on  his  judgment. 

PIERSSON  and  JENKS,  for  plaintiff". 
THORNDYKE  SAUNDERS,  for  defendant. 

VOL.  XX.  7 
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SUPREME  COURT. 

DEODATUS  ROGERS  and  STEPHEN  MARSHALL  agt.  JOSHUA  G. 
BEARD,  GEORGE  DARLING,  and  FLORENCE  MCCARTY. 

Where  the  defendants  claimed  to  recoup  damages  for  the  detention  of  a  vessel, 
which  had  been  attached,  on  a  lien  for  repairs  claimed  by  the  plaintiffs ;  and  on 
the  trial,  the  defendants  were  allowed  to  prove  that  the  vessel  would  earn  $40  per 
day  during  the  season  of  navigation,  which  rate  was  allowed  by  the  referee, 
held,  error. 

The  true  rule  of  damages  should  have  been  proved  by  showing  what  was  the  value  of 
the  services  of  the  vessel  per  day  at  that  particular  time:  that  is,  the  damages 
should  have  been  shown  to  be  proximate,  and  not  remote.  (See  Griffin  agt. 
Colver,  16  N.  Y.  R.,  495.) 

Where,  on  exceptions,  the  court  cannot  clearly  see  that  injustice  has  not  been  done 
by  the  application  of  an  improper  rule  of  damages,  they  must  order  a  new  trial. 

Where,  on  appeal,  the  findings  of  a  referee  of  fact  and  law  are  not  made  and  inserted 
in  the  case,  according  to  the  rule  and  the  Code,  and  especially  where,  in  conse- 
quence, an  attempt  to  review  any  decision  the  general  term  might  make,  would  be 
attended  with  much  embarrassment,  the  general  term  will  refuse  to  review  it. 

What  findings  of  fact  and  of  law  in  a  given  case,  and  how  they  should  be  stated  by 
a  referee  in  his  report  in  an  action  tried  before  him. 

Seventh  District,  Monroe  General  Term,  September,  1860. 

THIS  was  an  action  upon  an  attachment  bond,  given  by 
the  defendants  on  releasing  a  vessel  upon  which  the  plain- 
tiffs claimed  a  lien  for  repairs.  The  complaint  was  as 
follows : 

The  plaintiffs,  complaining,  state :  That  in  the  month  of 
November,  in  the  year  1856,  at  the  town  of  Greece,  in  the 
county  of  Monroe,  at  the  special  instance  and  request  of 
the  owner  and  master  of  the  schooner  Isabella,  a  vessel 
used  in  the  navigation  of  lake  Ontario,  the  plaintiffs  fur- 
nished materials,  and  performed  work  and  labor  in  repairing 
said  schooner,  to  the  amount  and  value  of  six  hundred 
dollars ;  and  such  claim,  by  virtue  of  the  statute  in  that 
case  made  and  provided,  was  then  a  subsisting  lien  upon 
such  vessel. 

The  plaintiffs  further  say,  that  on  or  about  the  15th  day 
of  December,  1 856,  the  plaintiffs  made  application,  in  writing, 
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to  Hon.  THERON  R.  STRONG,  a  justice  of  the  supreme  court, 
for  a  warrant  to  enforce  the  lien  of  such  debt ;  and  then 
and  there  established  the  same,  and  presented  the  affidavits 
and  proofs  thereof,  as  required  by  the  statute ;  and  there- 
upon said  justice  duly  issued  his  warrant  to  the  sheriff  of 
Monroe  county,  commanding  him  to  attach,  seize  and  safely 
keep  said  vessel,  her  tackle,  apparel,  and  furniture,  to 
answer  all  such  liens  as  should  be  established  against  her, 
according  to  law  ;  and  thereupon,  on  the  day  and  year  last 
aforesaid,  such  sheriff,  by  virtue  of  sad  warrant,  attached, 
seized,  and  took  into  his  possession  the  said  vessel. 

The  plaintiffs  further  say,  that  on  or  about  the  28th  day 
of  January,  1857,  for  the  purpose  of  procuring  the  release 
of  said  vessel,  the  defendants,  in  pursuance  of  the  statute, 
executed  their  bond,  under  their  hands  and  seals,  by  which 
they  acknowledged  themselves  held,  and  firmly  bound  unto 
the  plaintiffs,  in  the  sum  of  one  thousand  two  hundred 
dollars,  to  be  paid  to  the  plaintiffs,  their  executors  or  ad- 
ministrators, and  for  which  payment  said  defendants  bound 
themselves,  their  heirs,  executors  and  administrators,  jointly 
and  severally. 

The  plaintiffs  further  say,  that  said  bond,  after  reciting 
the  facts  in  regard  to  the  seizing  of  said  vessel,  as  above 
stated,  contained  a  condition,  that  if  the  defendants  should 
pay  the  amount  of  all  such  claims  and  demands,  as  should 
have  been  exhibited,  which  should  be  established  to  have 
been  subsisting  liens  upon  such  schooner  or  vessel,  at  the 
time  of  the  exhibiting  the  same,  respectively,  then  such 
obligation  to  be  void,  else  of  force,  as  by  said  bond,  ready 
to  be  produced,  will  more  fully  appear. 

That  such  bond  was  delivered  to  said  justice,  and  he 
thereupon  granted  his  order  discharging  said  warrant, 
according  to  the  statute  in  such  case  made  and  provided. 

The  plaintiffs  further  say  that  their  claim  and  demand 
as  above  stated  for  materials  and  labor  in  repairing  such 
vessel,  was  a  subsisting  lien  upon  said  vessel  at  the  time  of 
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the  exhibition  thereof  as  herein  before  stated,  and  the  same 
has  not  been  paid,  nor  any  part  thereof;  wherefore  the 
condition  of  such  bond  has  been  broken,  and  the  plaintiffs 
demand  judgment  against  said  defendants  for  the  sum  of 
one  thousand  two  hundred  dollars,  together  with  costs  and 
disbursements. 

The  answer  of  the  defendants  was  as  follows : 

1st.  The  defendants,  for  answer  to  the  complaint  of  the 
plaintiffs  in  this  action,  controvert  each  and  every  allega- 
tion therein  contained,  and  deny  the  same. 

2d.  For  a  second  and  further  answer  and  defence  in  said 
action,  the  defendants  say  that  the  materials  in  said  com- 
plaint alleged  to  have  been  furnished,  and  the  work  and 
labor  performed  in  repairing  the  schooner  in  said  complaint 
named,  were  so  furnished  and  performed  under  and  in  pur- 
suance of  a  special  contract  X)r  agreement,  and  not  other- 
wise, theretofore,  to  wit :  on  or  about  the  thirteenth  day  of 
November,  1856,  at  the  town  of  Greece,  in  the  county  of 
Monroe,  made  and  entered  into  by  and  between  Joshua  G. 
Beard,  the  owner  of  said  schooner  Isabella,  and  defendant 
above  named,  of  the  one  part,  and  the  said  plaintiffs  of  the 
other  part,  whereby  the  said  plaintiffs  undertook  and  agreed 
to  and  with  the  said  Joshua  G.  Beard,  to  furnish  all  the 
materials  necessary  to  be  used  in  the  repairs  of  the  said 
schooner,  and  do  and  perform  all  the  work  and  labor  in 
making  such  repairs,  for  the  price  and  consideration  of 
three  hundred  dollars,  to  be  paid  on  the  completion  thereof, 
and  that  the  said  materials  should  be  furnished,  and  the 
work  and  labor  done,  performed,  and  the  said  repairs  fully 
c6mpleted  and  finished,  within  one  week  from  the  time  of 
making  said  agreement. 

And  the  defendants  say  and  aver,  and  the  said  Joshua  G. 
Beard,  for  himself,  says,  that  relying  upon  the  said  under- 
taking and  agreement,  so  made  with  the  said  plaintiffs,  and 
that  the  said  repairs  should  and  would  be  fully  made  and 
completed  at  and  within  the  time  aforesaid,  and  in  consid- 
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eration  thereof,  he,  said  Beard,  undertook  and  agreed  on 
the  completion  thereof  as  aforesaid,  to*  pay  the  said  plain- 
tiffs therefor,  and  for  thev  materials  aforesaid,  the  said  price 
and  sum  of  three  hundred  dollars;  and  the  said  defendants 
aver  that  the  said  Joshua  G.  Beard,  in  all  things  on  his 
part  fully  performed  the  said  agreement,  but  that  the  said 
plaintiffs  did  not  and  would  not  perform  the  eame  on  their 
part,  but  made  default  in  this  :  they  did  not  furnish  said 
materials,  or  make  or  do  said  repairs,  or  finish  and  complete 
the  same  within  or  at  the  time  in  said  agreement  specified, 
or  at  any  time  prior  to  the  twelfth  day  of  December,  1856, 
that  by  reason  of  such  failure  on  the  part  of  said  plaintiffs, 
the  said  defendant,  Joshua  G.  Beard,  suffered  and  sustained 
great  loss  and  damage  in  the  loss  of  the  use  and  earnings 
of  said  schooner,  and  the  loss  and  depreciation  in  the  value 
and  price  of  her  cargo  and  property  to  be  transported  by 
said  schooner,  and  in  the  wages  of  servants,  and  in  the 
detention  of  said  schooner,  and  in  expenses  and  damages 
by  reason  of  such  detention,  to  wit  :  two  thousand  dollars; 
whereby  and  by  reason  of  the  premises,  the  defendants 
claim,  say  and  insist,  that  no  sum  whatever  was  or  is  due 
from  them,  or  either  of  them,  to  the  said  plaintiffs  for 
materials,  work  or  labor,  or  otherwise  ;  or  that  the  said 
plaintiffs,  at  the  time  in  said  complaint  stated,  or  at  any 
time,  had  a  subsisting  or  any  lien  upon  said  vessel  or 
schooner,  on  account  of,  or  for  any  materials,  work  or 
labor  furnished  or  done  in  repairing  said  vessel  or  schooner, 
or  otherwise  ;  and  that  the  plaintiffs'  complaint  should  be 
dismissed,  with  costs. 

The  reply  put  in  issue  the  allegations  of  the  second  de- 
fence in  the  answer.  A  copy  of  the  attachment  bond  was 
then  given  by  the  plaintiffs,  dated  January  28,  1857,  and 
signed  by  Joshua  G.  Beard,  George  Darling,  and  Florence 
McCarty. 

The  action  was  brought  on  for  (second)  trial  before  S. 
Mathews,  Esq.,  sole  referee,  on  the  29th  day  of  December, 
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1859.  It  was  conceded  that  the  vessel  mentioned  in  the 
bond,  and  upon  which  the  action  was  brought,  was  seized 
under  and  by  virtue  of  an  attachment  given  in  favor  of  the 
plaintiffs  under  the  provisions  of  the  Revised  Statutes. 
That  the  bond  was  given  to  procure  the  return  of  said 
vessel.  The  execution  of  the  bond  admitted,  and  the  same 
offered  in  evidence.  A  lengthy  examination  of  numerous 
witnesses  took  place,  in  reference  to  the  verbal  contract 
made  between  the  plaintiffs  and  the  defendant,  J.  Gr.  Beard, 
the  owner  of  the  vessel,  and  the  work  performed  under  it. 
A  judgment  for  the  plaintiffs,  entered  on  the  report  of  the 
referee  on  the  first  trial,  was  reversed,  and  a  new  trial 
ordeied,  the  general  term  delivering  the  following  opinion: 

By  the  court,  E.  DARWIN  SMITH,  Justice.  The  referee 
finds  that  if  the  vessel  in  this  case  had  been  completed,  in- 
cluding the  extra  work,  within  two  weeks,  the  defendant, 
Beard,  would  have  had  the  use  of  said  vessel  eight  days  in 
navigating  lake  Ontario  that  fall.  The  defendant  was  also 
allowed  to  prove  that  the  vessel  would  earn  $40  per  day, 
and  in  his  report  the  referee  allows  the  defendant  damages 
$320,  at  this  rate  of  $40  per  day,  for  eight  days.  This  was 
error,  as  we  have  held  in  one  case  this  term  of  Richmond 
agt.  Curtis,  and  as  is  also  held  in  Griffin  agt.  Colver,  (16 
JV*.  F.  Rep.,  495.)  On  the  trial  the  question  was  asked  as 
follows :  "  What  would  vessels  earn  a  day  during  the  season 
of  navigation  ?"  This  was  objected  to  by  plaintiffs'  counsel 
as  incompetent  and  irrelevant.  The  objection  was  over- 
ruled, and  plaintiffs'  counsel  excepted.  I  do  not  see  why 
this  exception  is  not  well  taken.  The  question  did  not 
present  the  true  rule  of  damages.  It  is  quite  apparent,  I 
think,  that  in  the  application  of  this  rule  of  damages,  in- 
justice has  been  done — at  least  we  cannot  clearly  see  that 
it  has  not — and  this,  I  suppose,  upon  exceptions,  is  sufficient 
to  make  it  our  duty  to  grant  a  new  trial.  The  true  ques- 
tion was  what  was  the  use  of  the  vessel  worth  at  that 
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particular  time  or  season  of  the  year.  It  was  about  the 
close  of  navigation  upon  the  lake,  and  it  was  hardly  fair  to 
take  the  rule  of  damages  from  what  vessels  would  earn 
during  the  season  of  navigation.  At  least  that  might  not 
be  the  fair  rule.  For  these  errors  I  think  the  judgment 
should  be  reversed,  and  a  new  trial  granted,  with  costs  to 
abide  the  event. 

On  the  second  trial  the  referee  stated  his  conclusions  of 
fact  and  law  as  follows : 

After  the  best  consideration  I  have  been  able  to  give  this 
case,  I  have  arrived  at  the  following  conclusion: 

1st.  The  contract  of  the  plaintiffs  for  repairing  the 
schooner  Isabella  for  $300,  embraced  all  the  repairs  which, 
after  the  examination  made  by  Rogers  and  the  master  of 
the  vessel  on  the  15th  of  November,  were  determined  by 
them  to  be  necessary.  I  conclude  from  the  evidence,  that 
all  the  work  done  by  the  plaintiffs  was  included  in  their 
contract,  except  the  blacksmith's  bill  of  $32.45,  conceded 
by  the  defendants. 

2d.  [I  cannot  find  from  the  evidence  that  the  work  was 
to  be  completed  within  a  week  from  the  13th  of  November. 
No  definite  time  was  fixed  for  completing  the  work.  The 
law  fixes  the  time :  the  plaintiffs  were  required  to  complete 
it  within  a  reasonable  time.]  There  is  some  evidence  in 
the  case,  from  which  I  might  find  that  the  work  was  not 
finished  within  a  reasonable  time  ;  but  in  the  view  which  I 
took  of  the  remaining  questions,  it  may  not  be  necessary  to 
pass  upon  it  at  all. 

To  this  portion  of  the  finding  in  brackets,  the  defendants 
duly  excepted. 

3d.  The  testimony  on  the  question  of  damages,  is  sub- 
stantially the  same  as  that  given  on  the  former  trial.  [The 
testimony  on  the  part  of  the  defendants,  is  based  wholly 
upon  the  notion  that  they  are  entitled  to  damages  for  the 
probable  loss  of  earnings  or  profits  which  might  arise  from 
the  use  of  the  vessel  in  the  full  of  1856  by  the  defendants, 
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with  a  competent  crew,  in  the  transportation  of  wheat, 
without  regard  to  the  risks  and  accidents  attending  the 
navigation  of  the  lake  at  that  season  of  the  year.  As  I 
understand  the  opinion  of  the  court  in  granting  a  new  trial 
in  the  case,  that  is  not  the  true  rule  of  damages,  and  I 
therefore  reject  all  the  evidence  given  by  the  defendants 
upon  that  trial,  which  was  objected  to  by  tjie  plaintiffs  and 
received  by  me  subject  to  their  objection.  I  cannot  see 
that  the  other  items  of  damages  claimed  by  the  defendants, 
necessarily  or  naturally  resulted  from  the  delay  in  his  com- 
pletion of  the  work. 

4th.  My  conclusion  upon  the  whole  case  is,  that  the 
plaintiffs  had,  at  the  time  of  the  seizure  of  the  vessel,  a  lien 
upon  her  for  the  sum  of  $332.45 ;  and  they  are  entitled  to 
judgment  for  that  sum,  with  interest  from  the  14th  of  De- 
cember, 1856.J 

S.  MATHEWS. 

To  this  portion  of  the  finding,  and  to  each  and  every 
part  thereof,  the  defendants  duly  excepted. 

The  report  of  the  referee  upon  the  case  was  stated  as 
follows : 

To  the  Supreme  Court:  I,  the  undersigned,  sole  referee  in 
this  action,  respectfully  report,  that  between  the  15th  day 
of  November  and  the  12th  of  December,  1856,  the  plaintiffs, 
at  the  request  of  Joshua  G.  Beard,  the  owner,  made  repairs 
upon  the  schooner  Isabella,  (a  vessel  used  in  the  navigation 
of  lake  Ontario,)  at  Charlotte,  in  the  county  of  Monroe,  to 
the  value  of  three  hundred  and  thirty-two  dollars  forty-five 
cents,  three  hundred  dollars  of  which  sum  was  the  agreed 
price  between  said  Beard  and  the  plaintiffs  for  making  the 
repairs  agreed  to  be  made,  and  thirty-two  dollars  forty-five 
cents  thereof  for  iron  work  furnished  by  the  plaintiffs  upon 
said  vessel  at  the  request  of  said  Beard ;  that  the  repairs 
were  completed  on  the  12th  day  of  December,  1856.  On 
the  15th  December,  1856,  the  plaintiffs  took  proceedings 
under  the  provisions  of  part  3,  chapter  8,  title  8,  of  the 
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Revised  Statutes,  to  enforce  their  lien  for  repairs,  and  a 
warrant  of  attachment  was  issued  by  Hon.  T.  R.  STRONG,  a 
justice  of  the  supreme  court,  for  the  seizure  of  said  vessel, 
as  alleged  in  the  complaint,  and  said  vessel  was  so  seized 
by  the  sheriff  of  Monroe  county,  December  15,  1856,  and 
the  same  was  kept  by  him  until  January  28,  1857,  when 
the  bond  described  in  the  complaint  was  executed  by  the 
defendants  to  procure  her  release,  and  she  was  thereupon 
released,  and  the  bond  delivered  to  the  plaintiffs. 

As  matter  of  law,  I  decide  that,  at  the  time  of  the  com- 
mencement of  said  proceedings,  and  exhibiting  said  demands, 
[and  at  the  time  of  the  execution  of  said  bond,  the  plaintiffs 
had  a  subsisting  lien  on  said  vessel  for  the  sum  of  three 
hundred  and  thirty-two  dollars  forty-five  cents,  and  interest 
on  the  same  from  December  12,  1856,  and  that  the  plain- 
tiffs are  entitled  to  judgment  against  the  defendants  for  the 
penalty  of  said  bond,  with  execution,  for  the  sum  of  four 
hundred  and  five  dollars  and  forty-five  cents,  besides  costs.] 

February  2d,  1860.  S.  MATHEWS. 

To  this  part  of  the  report,  and  to  each  and  every  part 
thereof,  the  defendants  did  duly  except. 

And  the  defendants  duly  filed  and  served  the  following 
exceptions : 

Take  notice,  that  the  defendants  except  to  the  report  of 
the  referee : 

1.  Wherein  the  referee  finds  that  the  completion  of  the 
repairs  12th  December,  1856,  was  in  compliance  with  the 
agreement  made  between  Rogers  and  Beard. 

2.  Wherein  he  finds  that  at  the  time  of  the  commence- 
ment of  the  proceedings,  and  the  execution  of  the  bond,  the 
plaintiffs  had  a  subsisting  lien  on  said  vessel  for  the  sum  of 
$332.45,  and  interest  on  the  same  from  December  12,  1856, 
and  that  the  plaintiffs  are  entitled  to  judgment  against  the 
defendants  for  the  penalty  of  said  bond,  with  execution,  for 
the  sum  of  $405.45,  besides  costs. 
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3.  Wherein  he  finds  that  no  definite  time  was  fixed  for 
completing  the  repairs  and  work  on  the  vessel. 

4.  And  wherein  he  finds  that  the  owner  of  the  vessel  was 
not  entitled  to  any  compensation  or  damage  for  the  deten- 
tion of  said  vessel,  or  for  the  failure  on  the  part  of  the 
plaintiffs  to  complete  such  repairs  within  the  time  specified, 

and  that  no  damages  were  recoverable  or  allowable. 

•  0 
0.  H.  PALMER,  for  defendants  and  appellants, 

argued  the  following  points  : 

It  will  not  be  disputed  on  the  part  of  the  plaintiffs  that 
the  vessel  was  repaired  under  and  in  pursuance  of  a  special 
contract,  made  between  Rogers  and  Beard,  November  15, 
1856. 

The  referee  has  so  found  the  fact.  (Fol.  125,  131.) 
I.  Unless  the  plaintiffs  have  shown  performance  under 
the  contract,  strictly  according  to  its  terms,  no  lien  under 
the  statute  attached,  and  it  cannot  be  held  that  the  plain- 
tiffs, at  the  time  of  the  seizure,  had  a  valid  and  subsisting 
claim,  which  was  a  lien  on  the  vessel.  (2  R.  S.,  587,  588, 


The  statute  giving  the  lien  is  in  derogation  of  the  com- 
mon law,  and  cannot  be  extended  or  enlarged  by  construction. 
(Veltman  agt.  Thompson,  3  Com..,  438.) 

1.  Unless  there  was  such  a  claim,  which  was  a  lien  on  the 
vessel  at  the  time  of  the  seizure,  this  proceeding  cannot  be 
maintained. 

2.  The  referee  has  found  that  the  contract  was  that  the 
vessel  was  to  be  repaired  for  a  specific  price,  by  the  job, 
and  to  be  completed  within  a  reasonable  time,  and  that  he 
should  be  justified  from  the  proof,  in  finding  it  was  not 
completed  within  a  reasonable  time.     (Fol.  126.)     We  are 
justified,  therefore,  in  saying,  that  by  the  finding  of  the 
referee,  there  was  a  special  contract,  and  a  failure  to  per- 
form on  the  part  of  the  plaintiffs,  and  that,  therefore  the 
statute  lien  did  not  attach. 
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3.  But  the  proof  shows  that  the  job  was  to  be  completed 
by  a  specific  time,  viz :  within  one  week  from  November  15, 
1856.     (Fols.  28,  46,  48,  53,  60,  61.) 

4.  Rogers  himself  admits  (fol.  28,)  that,  "  weather  per- 
mitting," the  job  was  to  be  completed  in  a  week.     He  fails 
to  show  the  weather  did  not  permit.     If,  therefore,  the 
contract  was,  as  admitted  by  Rogers,  it  was  not  performed, 
and  the  delay  is  not  excused. 

II.  But,  if  the  amount  of  the  contract  price,  $332.45,  was 
a  lien  upon  the  vessel,  then  we  submit  the  claim  is  defeated 
by  reason  of  the  damage  sustained  by  Beard,  by  the  failure 
of  Rogers  to  perform  the  contract  within  the  time  agreed 
upon,  and  the  unreasonable  and  inexcusable  delay  in  the 
work. 

1.  Expenses,  wages,  and  board  of  hands  and 
captain,  from,  say  27th  November  to  14th  Decem- 
ber, (allowing  time  to  rig  vessel,)  as  shown  in  case,    $225.00 

2.  Worth  of  the  use  of  the  vessel,  at  least  20 

days,  at  $40,  -   $800.00 

3.  But  the  referee  held,  substantially,  that,  conceding  the 
special  contract,  the  breach  by  the  plaintiffs,  the  plaintiffs' 
claim  for  the  contract  price,  was  a  lien,  under  the  statute, 
but,  that  damages  could  not  be  allowed,  because  the  testi- 
mony is  based  wholly  upon  the  probable  loss  of  the  earnings 
and  profits  of  a  vessel  in  the  fall  of  the  year,  on  lake 
Ontario.     In  other  words,  the  rule  damntim  absque  injuria, 
is  applicable  to  the  defendant  in  this  case.     (Fol.  127,  128.) 
In  this  the  referee  has  made  a  great  mistake. 

The  testimony  is  based  upon  the  value  of  the  use  of  the 
vessel,  for  the  time  the  owner  was  deprived  of  her  use,  by 
the  failure  on  the  part  of  the  plaintiffs. 

Does  the  proof  show  that  the  use  was  worth  anything  ? 
If  so,  it  was  the  duty  of  the  referee  to  have  determined 
how  much. 

In  determining  the  question,  he  was  to  look  at  the  business 
in  which  she  was  employed  by  the  owner,  carrying  wheat 
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from  Toronto.  The  state  of  the  supply  of  produce,  and 
the  demand  for  vessels  there,  the  price  governing  the  trade 
at  the  point  of  supply.  Whether  the  use  of  the  vessel  at 
the  port  of  Genesee,  or  at  the  plaintiffs'  shop,  was  value- 
less, or  whether  she  could  have  been  chartered  at  the  mouth 
of  Genesee  river  is  a  matter  of  no  consequence,  and  deter- 
mines nothing. 

She  was  not  engaged  in  trading  at  or  from  that  port. 

4.  The  proof  shows  there  was  a  great  demand  for  vessels 
at  the  ports  where  she  was  engaged  with  abundant  supply  of 
produce,  pressing  for  transportation — that  she  could  have 
been  let  and  used,  and  that  the  worth  of  such  use  was  at 
least  $40  a  day — that  she  would  have  earned  for  the  owner 
much  more. 

5.  The  position,  because  it  was  late  in  the  season,  the 
winds  stronger,  and  storms  more  frequent  than  in  mid-sum- 
mer, therefore  the  use  of  the  vessel  was  worthless,  is  a 
strange  one,  and  cannot  be  maintained. 

6.  It  is  one  of  the  settled  laws  of  trade,  that  increased 
risks   enhance   the    price   of  transportation,  but   do  not 
diminish  the  value  of  the  use  of  the  means  of  locomotion, 
or  the  profits  of  the  carrier. 

7.  When  we  have  shown  that  there  was  abundance  of 
freight  seeking  means  of  transportation,  at  the  ports  where 
this  vessel  was  employed,  that  she  was  designed  for  that 
trade,  and  could  have  been  used  or  let;  the  price  of  freight, 
and  her  capacity,  that  we  were  deprived  of  her  use  and 
control  by  the  plaintiff;  we  have  a  right  to  claim  remuner- 
ation, without  regard  to  this  question  of  risks  or  peril. 
(Griffin  agt.  Colver,  16  JV.  Y.  Reports,  489,  496;  Sedgwick 
on  Damages,  ch.  3,  p.  73  to  79 ;  Masterton  agt.  The  Mayor 
of  Brooklyn,  7  Hill,  61 ;  Hadley  agt.  Boxendale,  9  Exch., 
341 ;  Fletcher  agt.  Taylear,  19  C.  L.  R.,  21 ;  33  Eng.  L.  $ 
E.,  187  ;  Davis  agt.  Talcott,  14  Barb.,  611.) 

The  plaintiffs  have  no  right  to  say,  "  your  vessel  might 
have  been  wrecked  by  storms,  if  we  had  not  kept  her  from 
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your  control,  therefore  you  should  pay  us,  not  we  you,  for 
the  detention !" 

III.  The  referee  erred  in  excluding  the  proof  offered  by 
defendant.  (Fols.  85,  88.) 

1.  The  offer  of  payment  of  all  the  plaintiffs  were  entitled 
to  receive,  the  refusal  by  them,  and  demand  of  a  much 
larger  sum  ($600  as  per  complaint,)  was  competent  upon 
the  question  of  costs. 

2.  The  offer  to  prove  a  wrongful  detention  was  competent, 
as  bearing  upon  the  same  question,  and  tending  to  prove  a 
fraudulent  attempt  on  the  part  of  the  plaintiffs,  to  extort 
an  amount  exceeding  that  to  which  they  were  entitled,  and 
also  upon  the  question  of  damages. 

3.  The  offer  to  prove  that  the  vessel  could  have  made  a 
trip  after  the  28th  of  November,  before  close  of  navigation, 
was  competent  upon  the  question  of  damages,  if  under  any 
circumstances,  the  defendant  is  entitled  to  remuneration 
for  any  loss  and  damage  by  the  breach  of  the  contract,  by 
the  plaintiff. 

But  it  may  be  because  it  was  in  the  fall  of  the  year,  when 
freights  were  abundant,  and  vessels  in  great  demand,  instead 
of  mid-summer,  that  the  owner  was  deprived  of  the  use  of 
his  vessel,  by  the  defaults  and  wrongful  acts  of  the  plain- 
tiffs, that  he  is  not  entitled  to  any  remuneration  whatever. 

J.  C.  COCHRANE,  for  plaintiff's  and  respondents, 
argued  the  following  points : 

I.  From  the  facts  found  by  the  referee,  his  conclusion  of 
law  followed  of  course.     (Fol.  131.) 

II.  The  evidence  does  not  show  that  the  work  was  to  be 
completed  in  any  definite  time.     (Fols.  28,  41,  106.)     This 
was  a  question  of  fact  upon  conflicting  testimony  which  the 
court  will  not  review. 

Besides  the  only  damages  proved  by  the  defendants  were 
speculative,  based  upon  the  probable  earnings  of  the  vessel. 
This  court  on  the  former  appeal  held  such  evidence  inad- 
missible. (See  16  JV.  Y.  R.,  489.) 
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The  offer  at  fol.  84  was  properly  overruled. 

1.  There  is  no  such  defence  set  up  in  the  answer. 

2.  It  is  not  a  counter  claim,  set-off,  or  defence. 

3.  The  willingness  of  the  defendants  to  pay  did  not  dis- 
charge the  plaintiffs'  lien.     They  did   not  offer  to  show 
actual  payment  or  tender. 

4.  The  objections  in  regard  to  evidence  of  extra  work 
are  not  material,  as  the  referee  allowed  nothing  to  the 
plaintiffs  for  extra  work. 

By  the  court,  E.  DARWIN  SMITH,  Justice.  After  a  great 
deal  of  study  and  reflection  upon  this  case,  with  the  desire 
to  dispose  of  it  definitively,  and  after  having  discussed  and 
considered  the  merits  with  considerable  care,  I  have  come 
to  the  conclusion  that  the  case  is  not  in  a  proper  shape  to 
review.  The  findings  of  fact  and  law  are  not  made  and 
inserted  in  the  case  according  to  the  rule  and  the  Code, 
and  an  attempt  to  review  any  decision  we  might  make  would 
be  attended  with  much  embarrassment.  The  case  is  one  in 
point  of  principle  of  considerable  importance,  and,  I  think, 
should  be  put  in  a  shape  for  a  careful  decision.  The  referee 
should  have  stated  distinctly  what  facts  he  found,  and  upon 
what  findings  of  fact  he  overruled  the  defence  and  disre- 
garded the  evidence  of  the  defendants  upon  their  counter 
claim.  He  should  have  found  if  the  work  was  done  upon  a 
special  contract  ;  whether  the  plaintiff  fulfilled  the  contract 
or  broke  it,  so  as  to  let  in  the  defence  of  recoupment.  If 
the  plaintiff  performed  the  work  upon  a  special  contract, 
and  entirely  performed  his  contract,  clearly  the  defendant 
was  properly  overruled  ;  but  if  the  work  was  done,  but  not 
within  the  time  fixed  in  the  contract,  if  a  time  was  specified  ; 
then  whether  it  was  done  within  a  reasonable  time,  and 
what  was  a  reasonable  time  ;  and  if  not  done  within  a 
reasonable  time,  but  accepted  by  defendant  or  time  of  per- 
formance waived;  then  whether  the  defendant  sustained 
any  damage  from  such  breach  of  the  contract. 
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NEW  YORK  OYER  AND  TERMINER. 

<5>  ?*<&  ^ 
THE  PEOPLE  agt.  PHILLIP  COLLINS. 

A  coroner  can  only  examine  a  prisoner  in  the  same  manner  that  a  justice  of  the 
peace  would  in  a  like  case,  and  is  not  authorised  to  examine  witnesses  either  again** 
the  prisoner  or  for  him,  when  he  is  apprehended  by  virtue  of  process  issued  sub- 
sequent to  the  finding  of  the  inquisition  by  the  jury,  or  is  in  custody  of  the  coroner 
without  process  at  the  time  the  same  is  found. 

That  is,  the  coroner  has  no  power  to  take  testimony  to  establish  the  innocence  of  the 
prisoner,  and  then  discharge  him  contrary  to  the  finding  of  his  jury.  Therefore 
the  inquisition,  though  taken  in  the  absence  of  the  prisoner,  and  upon  the  testi- 
mony of  witnesses,  he  could  not  cross-examine,  settles  the  question  of  his  guilt, 
so  far  as  it  concerns  the  coroner,  until  the  grand  jury  passes  upon  the  case. 

The  legislature  never  intended  that  the  prisoner  should  be  confronted  with  the 
people's  witnesses,  before  the  coroner,  nor  that  he  should  hare  the  privilege  of 
there  producing  \citnesscf  in  his  oven  behalf. 

The  courts  possess  the  power  to  let  to  bail  for  murder,  even  after  indictment;  but 
they  never  exercise  it,  unless  after  a  trial  and  a  disagreement  of  the  jury,  or  in 
some  other  manner  there  appears  to  be  great  doubt  of  a  conviction  ever  being 
obtained. 

The  prisoner  in  this  case,  having  been  legally  committed  TO  jail  for  the  crime  of 
murder,  by  a  regular  inquisition  of  a  coroner's  jury,  and  it  appearing  that  there 
was  probable  cause  for  charging  him  with  such  offence,  held  that  he  should  not  be 
let  to  bail,  but  should  be  remanded  to  prison,  there  to  await  the  action  of  the 
grand  jury. 

New  York  Oyer  and  Terminer,  Dec.  17,  1860. 

BALCOM,  Justice,  presiding. 

HABEAS  CORPUS,  to  inquire  as  to  the  cause  of  the  deten- 
tion of  Phillip  Collins  in  the  city  prison  of  the  city  of  New 
York.  The  warden  of  the  prison  brought  the  prisoner  into 
court  in  obedience  to  the  commands  of  the  habeas  corpus; 
and  returned  that  he  held  and  detained  the  prisoner  by 
virtue  of  a  commitment,  (setting  forth  a  copy  of  it,)  issued 
by  William  Schirmer,  coroner  of  said  city,  dated  the  llth 
day  of  December.  1860.  The  commitment  recited  that 
Collins  was  charged  before  the  coroner,  on  the  finding  of  a 
coroner's  jury,  with  having,  on  the  8th  day  of  December, 
1860,  at  the  city  of  New  York,  caused  the  death  of  Henry 
Binatus,  by  striking  him  on  the  head  with  a  club.  The 
proceedings  before  the  coroner  were  brought  up  by  certiorari- 
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It  appeared  that  the  coroner  summoned  a  jury  according  to 
law  ;  examined  witnesses  before  them,  whose  evidence  tended 
to  show  that  the  prisoner  was  guilty  of  murdering  the  de- 
ceased. The  jury  inspected  the  body  of  the  deceased,  and 
delivered  to  the  coroner  their  inquisition  in  writing,  signed 
by  them,  in  which  they  certified  and  found  that  the  deceased 
came  to  his  death  by  compression  of  the  brain,  "  the  result 
of  a  blow  of  a  club,  or  some  blunt  instrument,"  in  the  hands 
of  the  prisoner.  It  did  not  appear  that  the  coroner  issued 
any  process  for  the  apprehension  of  the  prisoner.  But  it 
did  appear  that  he  was  in  the  custody  of  the  coroner,  and 
the  following  certificate  was  among  the  papers  brought  up 
by  the  certiorari,  viz  : 

"  CORONER'S  OFFICE,           ) 
City  and  county  of  New  York,  ) 

Phillip  Collins  being  duly  examined  before  the  under- 
signed, according  to  law,  on  the  annexed  charge  ;  and  being 
informed  that  he  was  at  liberty  to  answer  or  not,  all  or  any 
questions  put  to  him,  states  as  follows,  viz  : 

Ques.  —  What  is  your  name  ?     Jlns,  —  Phillip  Collins. 

Ques.  —  How  old  are  you  ?     Jlns.  —  Forty-four  years. 

Ques.  —  Where  were  you  born  ?     Jlns.  —  Ireland. 

Ques.  —  Where  do  you  live  ?     Jlns.  —  No.  11  Albany. 

Ques.  —  What  is  your  occupation  ?  Jlns.  —  I  keep  a  liquor 
and  grocery  store. 

Ques.  —  Have  you  anything  to  say,  and  if  so,  what,  relative 
to  the  charge  here  preferred  against  you  ?  Jlns.  —  I  am  inno- 
cent in  every  respect. 

his 

PHILLIP  +  COLLINS. 

mark. 

Taken  December  11,  1860. 

WILLIAM  SCHIRMER,  Coroner." 

The  prisoner  asked  to  be  discharged  from  imprisonment 
on  the  ground  that  the  mittimus  wras  defective,  and  that 
rio  witnesses  were  examined  against  him  before  the  coroner, 
after  the  finding  of  the  inquisition  by  the  jury,  so  he  could 
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cross-examine  them  ;  and  because  he  had  no  opportunity  to 
produce  witnesses  on  his  part ;  and  if  the  court  should 
refuse  to  discharge  him,  he  asked  that  the  case  be  investi- 
gated before  the  oyer  and  terminer,  or  some  officer  to  be 
designated  by  the  court,  and  that  the  people's  witnesses  be 
produced  and  examined  on  oath  against  him,  in  his  presence, 
and  that  he  be  permitted  to  cross-examine  them,  and  pro- 
duce witnesses  on  his  part  to  show  his  innocence;  and 
should  this  request  be  denied  him,  he  asked  to  be  let  to 
bail ;  and  insisted  that  the  evidence  taken  before  the 
coroner's  jury  did  not  show  he  was  guilty  of  any  crime, 
unless  it  was  manslaughter  in  the  fourth  degree. 

CHARLES  S.  SPENCER  and  JAMES  M.  SMITH,  counsel  for 

the  prisoner. 
JOHN  H.  ANTHON,  Jlssi.sta.nt  District  Attorney ,  for  the 

People. 

By  the  court,  BALCOM,  Justice.  A  coroner's  jury,  upon 
the  inspection  of  the  body  of  the  person  dead  or  wounded, 
and  after  hearing  the  testimony,  must  find  and  certify  in 
their  inquisition  how  and  in  what  manner,  and  when  and 
where,  the  person  so  dead  or  wounded  came  to  his  death 
or  was  wounded,  as  the  case  may  be,  and  who  such  person 
was,  and  all  the  circumstances  attending  such  death  or 
wounding,  and  who  were  guilty  thereof,  either  as  principal 
or  accessory,  and  in  what  manner.  (3  R.  S.,  bth  ed.,  p. 
1036,  §  5.)  If  the  jury  find  that  any  murder,  manslaughter, 
or  assault  has  been  committed,  the  coroner  is  required  to 
bind  over  the  witnesses  to  appear  and  testify  at  the  next 
criminal  court,  at  which  ah  indictment  for  such  offence  can 
be  found,  that  shall  be  held  in  the  county;  and  if  the  party 
charged  with  any  such  offence  be  not  in  custody,  the  coroner 
has  power  to  issue  process  for  his  apprehension  in  the  same 
manner  as  justices  of  the  peace.  (Id.  1037,  ^  6.)  The 
coroner,  issuing  such  process,  shall  have  the  same  power  to 
examine  the  defendant  as  is  possessed  by  a  justice  of  the 
VOL.  XX.  » 
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peace,  and  shall  in  all  respects  proceed  in  like  manner. 
(Id.  §  7,) 

There  is  no  statute  that  directs  the  coroner  to  take  the 
testimony  of  the  witnesses  in  the  presence  of  the  party 
accused,  who  are  examined  before  the  jury;  or  that  requires 
him  to  examine  any  witnesses  to  establish  the  guilt  of  such 
party,  when  brought  before  him  by  virtue  of  process  issued 
after  the  finding  of  the  inquisition ;  or  that  permits  such 
party  to  produce  witnesses  before  the  coroner  to  show  him- 
self innocent  of  the  crime  charged  upon  him.  It  is.  however, 
the  duty  of  the  coroner  to  present  before  the  jury  all  the 
material  testimony  within  his  power,  touching  the  death  or 
wounding,  as  to  the  manner  whereof  the  jury  are  to  certify, 
and  that  which  makes  for  as  well  as  against  the  party 
accused.  (See  Male's  Pleas  of  the  Crown,  Phil.  Ed.,  1847, 
with  notes  by  Stokes  fy  Ingersoll,  vol.  1,  p.  415,  vol.  2,  p.  60 
and  61.) 

I  think  the  coroner  issues  process  "  in  the  same  manner 
as  justices  of  the  peace,"  when  it  is  directed  to  the  same 
officers,  signed  by  him,  returnable  before  him,  and  in  the 
same  form  that  the  processes  of  such  justices  are  in  like 
cases ;  and  when  he  examines  the  defendant,  he  "  proceeds 
in  all  respects  in  like  manner  as  a  justice  of  the  peace,"  if 
he  conducts  the  examination  in  the  same  way  a  justice 
takes  examinations  in  similar  cases.  When  he  has  done 
these  things  his  whole  duty  is  performed  so  far  as  it  relates 
to  the  apprehension  of  the  accused,  and  his  examination  in 
regard  to  the  offence  charged. 

The  coroner  is  only  required  to  return  to  the  next  crim- 
inal court  of  record,  that  shall  be  held  in  the  county,  the 
testimony  of  all  witnesses  examined  before  the  jury,  together 
with  the  inquisition  of  the  jury,  and  all  recognizances  and 
examinations  taken  by  him.  (Id.  §  8.)  He  is  not  directed 
to  return  any  testimony  taken  before  him  subsequent  to  the 
finding  of  the  inquisition ;  for  the  reason  that  there  is  no 
law  requiring  him  to  take  any. 
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When  a  person  is  brought  before  a  justice  of  the  peace 
upon  criminal  process,  the  justice  must  examine  the  com- 
plainant, and  the  witnesses  produced  in  support  of  the 
prosecution,  on  oath,  in  the  presence  of  the  prisoner,  in 
regard  to  the  offence  charged.  (3  R.  S.,  5th  ed.,  995,  §  13.) 
And  after  the  examination  of  the  prisoner  is  completed,  in 
the  manner  prescribed  by  statute,  his  witnesses,  if  he  have 
any,  shall  be  sworn  and  examined,  and  he  may  have  the 
assistance  of  counsel  in  such  examination.  (Id.  §  17.) 

The  examination  of  the  prisoner,  before  the  justice,  is  a 
very  different  thing  from  the  examination  of  the  witnesses 
there,  either  against  him  or  in  his  behalf.  Specific  pro- 
visions are  made  for  doing  both.  But,  as  I  read  the  statutes 
defining  the  duties  of  the  coroner,  he  can  only  examine  the 
prisoner  in  the  same  manner  that  a  justice  of  the  peace 
would  in  a  like  case,  and  is  not  authorized  to  examine  wit- 
nesses either  against  the  prisoner  or  for  him,  when  he  is 
apprehended  by  virtue  of  process  issued  subsequent  to  the 
finding  of  the  inquisition  by  the  jury,  or  is  in  custody  of 
the  coroner  without  process  at  the  time  the  same  is  found. 
He  issues  his  process  for  the  apprehension  of  the  accused, 
when  not  in  custody,  solely  upon  the  inquisition,  and  also 
his  mittimus  for  sending  him  to  prison  to  await  the  action 
of  the  grand  jury.  (1  Chitty's  Cr.  Law,  4M  Jim.  from  2d 
London  ed.,  164 ;  Halejs  Pleas  of  the  Crown,  ed.  above  cited, 
vol.  2,  p.  63.)  He  has  no  power  to  take  testimony  to 
establish  the  innocence  of  the  prisoner,  and  then  discharge 
him  contrary  to  the  finding  of  his  jury.  I  think  the  in- 
quisition, though  taken  in  the  absence  of  the  prisoner,  and 
upon  the  testimony  of  witnesses  he  could  not  cross-examine, 
settles  the  question  of  his  guilt,  at  least  so  far  as  it  con- 
cerns the  coroner,  until  the  grand  jury  passes  upon  the  case. 
It  justifies  the  commitment  of  the  prisoner  to  jail  in  the 
same  manner  that  the  testimony  of  witnesses  does  taken 
before  a  justice  of  the  peace.  (Chitty's  Cr.  Law,  4th  Jim. 
from  Id  London  ed.,  164.)  He  has  the  privilege  of  telling 
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his  own  story  before  the  coroner,  which  is  to  be  returned 
with  the  inquisition,  and  that  is  all.  He  cannot  be  dis- 
charged on  it,  howsoever  plausible  it  may  be;  and  the 
legislature  has  not  secured  him  the  privilege  of  proving  it 
true  before  the  coroner  or  the  grand  jury.  It  seems  to  me 
if  the  legislature  had  intended  that  the  prisoner  should  be 
confronted  with  the  people's  witnesses,  before  the  coroner, 
or  that  he  should  have  the  privilege  of  there  producing 
witnesses  in  his  own  behalf,  they  would  have  so  declared 
in  unequivocal  language.  For  such  proceedings  before  the 
coroner  are  not  recognized  by  the  common  law. 

In  England,  "  a  defendant  may  be  prosecuted  for  murder 
by  coroner's  inquest,  super  visum  corporis.  The  finding  of 
such  inquest  [there]  is  equivalent  to  the  finding  of  a  grand 
jury,  and  a  woman  tried  on  a  coroner's  inquest  for  the 
murder  of  her  bastard  child,  may  be  found  guilty  under  43 
George  HI.,  ch.  58,  §  4,  of  endeavoring  to  conceal  its  birth; 
there  being  no  distinction  in  this  respect  between  the 
coroner's  inquisition  and  a  bill  of  indictment  returned  by 
the  grand  jury."  (1  Chitty's  Cr.  Law,  kth  Am.  from  2d 
London  ed.,  157;  id.  162  and  164.)  And  "in  cases  of 
murder  or  manslaughter,  where,  besides  the  indictment, 
there  is  also  a  coroner's  inquisition,  it  is  usual  to  arraign 
the  prisoner  on  the  inquisition  immediately  after  arraigning 
him  on  the  indictment,  and  to  try  him  on  both  at  the  same 
time."  (Jlrchbold'sCr.  PL,  Waterman's  ed.,  vol.  1,  p.  108; 
East's  Pleas  of  the  Crown,  London  ed.,  1803,  vol.  1,  p.  371.) 

In  this  country  no  person  can  be  tried  upon  a  coroner's 
inquisition,  yet  the  inquisition  of  a  coroner's  jury,  finding 
a  person  guilty  of  murder,  has  about  the  same  force  against 
him,  until  the  grand  jury  passes  upon  his  case  that  an  in- 
dictment found  by  them  has  thereafter  prior  to  his  trial. 
There  is,  however,  this  difference  between  the  effect  of  the 
two  in  England  and  also  in  this  country  :  "  the  finding  of  a 
grand  jury  is  regarded  a?  of  more  weight  than  an  inquisition 
taken  before  the  coroner,  as  the  court  will,  in  their  dis- 
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cretion,  bail  after  the  latter,  but  always  refuse  after  the 
former  ;  the  reason  of  which  may  be,  that  in  the  one  case 
they  can  look  into  the  depositions  to  see  if  the  evidence 
supports  the  charge  of  murder,  whereas  in  the  other,  the 
investigation  is  secret  and  does  not  admit  of  a  summary 
revision."  (1  Ckitty's  Cr.  Law,  ed.  above  cited,  p.  104.) 

The  courts  possess  the  power  to  let  to  bail  for  murder 
even  after  indictment,  but  they  never  exercise  it,  unless 
after  a  trial  and  a  disagreement  of  the  jury,  or  in  some 
other  manner  there  appears  to  be  great  doubt  of  a  con- 
viction ever  being  obtained. 

The  prisoner's  counsel  has  said  that  it  is  a  great  hardship 
for  a  person  to  be  imprisoned  for  months,  by  reason  of  the 
inquisition  of  a  coroner's  jury,  when,  if  permitted,  he  could 
establish  his  innocence  before  that  officer;  and  so  it  is;  but 
it  is  no  greater  hardship  than  it  is  for  an  innocent  person, 
who  is  indicted  by  the  grand  jury  for  murder,  to  lie  in  jail 
until  he  can  be  tried  in  the  oyer  and  terminer,  when,  if 
allowed  the  privilege,  he  could  have  shown  his  innocence 
by  cross-examining  the  people's  witnesses  before  the  grand 
jury,  or  by  there  producing  testimony  in  his  own  behalf. 
The  answer  to  all  this  is,  that  the  law  does  not  confer  such 
privileges  upon  a  person  charged  with  homicide,  and  the 
courts  must  enforce  it  as  they  find  it. 

The  proceedings  in  this  case  before  the  coroner,  the  in- 
quisition of  the  jury,  and  the  commitment  of  the  prisoner 
by  the  coroner,  were  regular,  and  the  inquisition  is  sustained 
by  the  evidence  returned  therewith.  This  being  the  case, 
the  prisoner  should  not  be  discharged,  or  have  the  case 
investigated  again  before  it  is  passed  upon  by  the  grand 

jury- 

The  mittimus  is  not  void  for  the  omission  of  the  allega- 
tion that  the  prisoner  "  feloniously"  caused  the  death  of 
Binatus,  because  the  fact  that  he  "  feloniously"  caused  it 
may  be  collected  on  the  face  thereof.  (Barb.  Cr.  Law,  2d 
ed.,  571.) 


NEW  YORK  PRACTICE  REPORTS. 


People  agt.  Morrisette. 


But  if  the  commitment  were  irregular,  the  prisoner  could 
not  be  discharged,  for  the  reason  that  the  testimony  taken 
before  the  coroner's  jury  shows  that  Henry  Binatus  came 
to  his  death  in  the  city  of  New  York,  on  the  8th  day  of 
December,  1860,  by  compression  of  the  brain,  "  the  result 
of  a  blow  of  a  club,  or  some  blunt  instrument,"  and  that 
there  is  probable  cause  to  charge  the  prisoner  with  unlaw- 
fully inflicting  such  blow.  Such  being  the  facts,  it  would 
be  the  duty  of  the  court,  if  the  commitment  were  irregular, 
to  let  the  prisoner  to  bail,  if  the  case  were  bailable,  and 
good  bail  were  offered  ;  or  if  not,  forthwith  to  remand  him. 
(3  R.  S.,  5th  Ed.,  888,  §  58.) 

The  prisoner  having  been  legally  committed  to  jail,  for 
the  crime  of  murder,  and  it  appearing  there  is  probable 
cause  for  charging  him  with  such  oifence,  he  should  not  be 
let  to  bail  ;  but  should  be  remanded  to  prison,  there  to 
await  the  action  of  the  grand  jury. 

Decision  accordingly. 


NEW  YORK  OYER  AND  TERMINER. 
THE  PEOPLE  agt.  COME  A.  MORRISETTE. 

No  court  has  authority  to  suspend  sentence  indefinitely,  against  criminals  who  have 

been  found  guilty  by  a  jury,  or  have  pleaded  guilty. 
No  suspension  of  sentence,  or  stay,  is  authorized,  except  upon  a  certiorari  or  writ 

of  error,  on  application  in  arrest  of  judgment,  or  for  a  new  trial. 

December  Term,  1860. 

Present,  BALCOM,  Justice. 

THE  prisoner  was  indicted  for  arson  in  the  first  degree, 
but  the  district  attorney  said  he  doubted  whether  he  had 
sufficient  evidence  to  convict  him  of  arson  in  any  degree, 
unless  it  was  the  fourth.  The  prisoner  pleaded  guilty  of 
arson  in  the  fourth  degree,  and  threw  himself  upon  the 
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mercy  of  the  court,  and  asked  that  sentence  upon  him  be 
suspended,  and  that  he  be  discharged  from  imprisonment. 

BALCOM,  Justice,  gave  his  opinion  in  substance  as  follows: 
I  am  of  the  opinion  the  court  does  not  possess  the  power 
to  suspend  sentence  indefinitely  in  any  case.  As  I  under- 
stand the  law,  it  is  the  duty  of  the  court,  unless  application 
be  made  for  a  new  trial,  or  a  motion  in  arrest  of  judgment 
be  made  for  some  defect  in  the  indictment,  to  pronounce 
judgment  upon  every  prisoner  convicted  of  criuie  by  a  jury, 
or  who  pleads  guilty.  An  indefinite  suspension  of  the  sen- 
tence prescribed  by  law  is  a  quasi  pardon,  provided  the 
prisoner  be  discharged  from  imprisonment.  No  court  in 
the  state  has  any  pardoning  power.  That  power  is  vested 
exclusively  in  the  governor. 

I  have  learned  by  the  newspapers  that  the  recorder  of 
this  city  occasionally  suspended  sentence  upon  verdicts  or 
pleas  of  guilty,  and  I  asked  him  last  week  where  his  authority 
was  for  so  doing,  He  told  me  he  thought  there  was  an  old 
statute  applicable  to  his  court,  authorizing  the  suspension 
of  judgment  upon  criminals  in  certain  cases.  I  have  been 
unable  to  find  any  such  statute,  and  the  district  attorney 
has  said  he  does  not  know  of  any. 

Two  of  the  justices  of  the  supreme  court,  residing  in  this 
city,  have  informed  me  that  they  are  not  aware  of  any  such 
statute,  or  of  any  authority  for  suspending  sentence  against 
criminals  who  have  been  found  guilty  by  a  jury,  or  have 
pleaded  guilty. 

I  have  heard  that  criminal  courts,  in  some  parts  of  the 
state,  and  even  justices  of  the  peace,  have  lately  assumed 
the  right  to  suspend  sentencing  prisoners  found  guilty  of 
crime  before  them.  But  I  am  of  the  opinion  no  court  in 
the  state  is  authorized  to  do  so.  I  think  it  is  the  imperative 
duty  of  every  court  to  pronounce  the  judgment  prescribed  by 
law  upon  all  persons  convicted  of  crime  before  them,  unless 
steps  are  taken  for  a  new  trial,  or  a  motion  be  made  in 
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arrest  of  judgment  for  some  defect  in  the  indictment.  A 
stay  of  the  sentence  may  be  granted  where  a  certiorari  is 
sued  out,  and  a  stay  of  judgment  may  also  be  granted 
upon  a  writ  of  error.  But  no  suspension  of  sentence  or 
stay  is  authorized  except  upon  a  certiorari  or  writ  of  error. 
For  these  reasons  I  must  refuse  to  suspend  sentence  in  this 
case. 

The  prisoner  was  then  sentenced  to  imprisonment  in  the 
penitentiary  for  six  months. 

NOTE. — (a)  "  The  governor  shall  have  the  power  to  grant 
reprieves,  commutations,  and  pardons,  after  conviction,  for 
all  offences  except  treason  and  cases  of  impeachment,  upon 
such  conditions,  and  with  such  restrictions  and  limitations 
as  he  may  think  proper,  subject  to  such  regulations  as  may 
be  provided  by  law  relative  to  the  manner  of  applying  for 
pardons.  Upon  conviction  for  treason,  he  shall  have  power 
to  suspend  the  execution  of  the  sentence,  until  the  case 
shall  be  reported  to  the  legislature  at  its  next  meeting, 
when  the  legislature  shall  either  pardon  or  commute  the 
sentence,  direct  the  execution  of  the  sentence,  or  grant  a 
further  reprieve.  He  shall  annually  communicate  to  the 
legislature  each  case  of  reprieve,  commutation,  or  pardon 
granted ;  stating  the  name  of  the  convict,  the  crime  of 
which  he  was  convicted,  the  sentence  and  its  date,  and  the 
date  of  the  commutation,  pardon,  or  reprieve."  (Const. 
1846,  Art.  4,  §  5.) 

(6)  In  England,  in  the  case  of  murder,  sentencs  must  be 
pronounced  immediately ;  but  if  the  conviction  appear  to 
the  judge  to  be  improper,  he  may  respite  the  execution  to 
enable  the  defendant  to  apply  for  a  pardon.  (Chitty's  Cr. 
Law,  Phil.  Ed.,  1819,  p.  532  to  533.) 

(c)  The  judge  should  recommend  the  prisoner  to  a  pardon, 
and  not  suspend  sentence,  in  case  he  thinks  no  punishment 
ought  to  be  inflicted.  (1  vol.  Bishop  on  Cr.  Law,  §  675.) 
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BUFFALO  SUPERIOR  COURT. 
SMITH  &  PETERS  agt.  HIRAM  E.  HOWARD  and  others. 

J.,  T.  4  S.  were  partners  owing  debts:  J.  sold  out  to  T.  &  S.  in  good  faith,  and 
received  from  them  upon  the  sale  their  note,  endorsed  by  B.  for  their  accommo- 
dation. T.  A  S.  continued  the  business  awhile  as  partners,  and  then  failed,  and 
made  a  general  assignment  in  trust  for  their  creditors,  preferring  this  note,  and 
providing  for  the  payment,  pro  rata,  of  the  debts  of  the  old  and  new  firms. 

Held,  that  the  creditors  of  the  old  firm  had  no  equity  against  the  partnership  property 
of  the  old  firm  in  tho  hands  of  the  now  firm  or  their  assignee ;  that  the  preference 
of  the  note  was  not  fraudulent ;  that  while  partners  arc  administering  their  own 
affairs  their  creditors  have  no  lien  upon  or  equity  against  the  partnership  effects. 

The  right  of  partnership  creditors  to  have  partnership  effects  applied  in  equity  to 
their  debts,  is  a  right  derived  through  the  partners,  and  if  they  have  no  such  right 
their  creditors  have  none. 

Held,  also,  that  the  appropriation  of  the  individual  property  of  the  partners  to  the 
payment  of  the  partnership  debts  in  preference  to  the  individual  debts  is  not 
fraudulent  or  illegal. 

A  provision  in  such  an  assignment  authorizing  the  property  of  an  insolvent  debtor  to 
be  applied  in  part  to  the  payment  of  the  debt  of  another  person,  for  which  neither 
ho  nor  his  property  is  bound,  in  preference  to  his  own  debts,  affords  a  conclusive 
presumption  of  an  actual  fraudulent  intent.  A  creditor  provided  for  by  a  prior 
clause  in  the  assignment  may  avoid  it  by  reason  of  such  fraudulent  intent. 

October  General  Term,  1859. 

THE  defendants,  Calvin  F.  S.  Thomas,  Jedediah  H.  Lath- 
rop,  and  Solon  H.  Lathrop  were  partners  in  trade  at  the 
city  of  Buffalo.  On  the  3d  day  of  December,  1856,  be- 
lieving themselves  to  be  solvent,  Jedediah  sold  out  all  his 
interest  in  the  business  and  assets  of  the  firm  to  his  co-part- 
ners, and  retired  from  the  firm.  They  gave  him  for  his 
interest,  $2,000  in  money,  their  note  for  $7,500,  endorsed 
by  one  Dennis  Bowen  for  their  accommodation,  and  assumed 
to  pay  all  the  debts  and  liabilities  of  the  firm.  This  tran- 
saction was  made  in  good  faith.  Calvin  and  Solon  continued 
the  business  as  partners  until  the  24th  day  of  February, 
1857,  when  they  failed,  and  made  a  general  assignment  of 
all  their  partnership  and  individual  property  to  the  defendant, 
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Howard,  in  trust  for  creditors,  to  be  converted  into  money, 
and  applied : 

First, — To  the  payment  of  all  notes,  &c,  made  by  either 
of  said  firms,-  and  endorsed  for  their  accommodation  by 
either  Dennis  Bowen  or  Hiram  E.  Howard,  and  if  not 
sufficient  to  pay  them  in  full,  then  pro  rata. 

Second, — To  the  payment  of  certain  notes  made  by  the 
old  firm,  and  particularly  described ;  and  to  the  payment  of 
certain  notes  made  by  the  new  firm,  and  described;  and  if 
not  sufficient  to  pay  in  full,  then  pro  rata. 

Third, — To  the  payment  of  all  other  debts  of  both  of  said 
firms,  except  those  mentioned  in  class  fourth ;  and  if  not 
sufficient  to  pay  in  full,  then  pro  rata. 

Fourth, — To  the  payment  of  certain  drafts  drawn  by 
Perkins  and  Selden  upon  the  new  firm,  and  accepted  by  it. 

"  Fifth, — By  and  with  the  residue,  if  any  there  shall  be, 
said  party  of  the  second  part  shall  pay  all  other  debts, 
claims,  and  demands  against  the  said  parties  of  the  first  part, 
or  either  of  them ;  or  if  such  residue  be  not  sufficient  there- 
for, then  it  shall  be  applied,  pro  rata,  to  the  payment  of 
said  debts,  claims  and  demands." 

The  assignment  recited  that  "  the  parties  of  the  first  part 
are  justly  indebted  in  considerable  sums  of  money,  which 
they  are  unable  to  pay  with  punctuality,  or  in  full."  The 
assignors  owed  partnership  debts,  and  joint  debts,  and  each 
owed  individual  debts.  They  had  partnership  property, 
and  each  had  individual  property.  Their  individual  debts 
and  assets  were  unequal.  On  the  28th  of  March,  1857,  the 
assignors  made  and  delivered  to  said  assignee,  Howard,  an 
instrument  by  which  they  sought  to  change  the  said  fifth 
clause  of  said  assignment. 

The  plaintiffs  are  creditors  of  the  old  firm,  and  after 
judgment  against  all  the  member  of  the  old  firm,  and  execu- 
tion returned,  unsatisfied,  brought  this  action.  The  special 
term  declared  the  assignment  void,  so  far  as  it  conflicted 
with  the  right  of  the  plaintiffs  to  recover  the  amount  of 
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their  judgment  from  the  property  which  formerly  belonged 
to  the  old  firm,  and  directed  an  account  of  it  in  the  hands 
of  the  assignee  to  be  taken  so  far  forth  as  it  could  be  traced. 
The  defendants  appealed. 

C.  TUCKER  and  J.  GANSON,  for  plaintiff's. 

S.  G.  HAVEN,  and  J.  L.  TALCOTT,/or  assignee. 

ROGERS  &  BowEN,/or  assignors. 

By  the  court,  HASTEN,  Justice.  The  judgment  of  the 
special  term,  appealed  from,  cannot  be  sustained  upon  the 
principles  upon  which  the  judgment  was  evidently  ordered. 
The  complaint  is  framed  upon  the  double  theory  that  the 
assignment  of  the  24th  of  February  was  made  in  fact  with 
the  intent  to  hinder,  delay,  and  defraud  creditors.  And 
also,  that  as  creditors  of  the  old  firm,  the  plaintiffs  had  in 
equity  a  lien  upon  the  property  which  had  belonged  to  that 
firm,  or  an  equitable  right  to  a  specific  appropriation  of 
that  property  to  the  payment  of  their  debt,  and  that  the 
assignment,  to  the  extent  that  it  interfered  with  that  lieu 
or  right,  was  inequitable  and  void  as  against  the  plaintiffs. 

The  judgment  of  the  special  term,  from  its  language  and 
provisions,  seems  to  be  placed  upon  the  latter  theory. 

The  precise  point  of  complaint  on  this  branch  of  the  case 
is,  that  the  property  which  once  belonged  to  the  old  firm, 
is  by  the  assignment  appropriated  to  the  payment  of  the 
debts  of  the  new  firm,  contracted  after  Jedediah  retired, 
before  the  payment  of  the  debts  of  the  old  firm. 

In  this  branch  of  our  inquiry,  the  first  question  to  be  ex- 
plained and  determined  is  one  of  fact. 

It  is  whether  the  sale  in  December,  1856,  by  Jedediah  to 
his  partners  was  made  in  good  faith.  It  is  specifically  found 
in  the  case,  and  the  evidence  fully  supports  the  finding, 
that  that  sale  was  made  in  good  faith.  The  estate  which 
had  belonged  to  the  old  firm  became  therefore  the  estate  of 
the  new  firm.  (Story  on  Partnership,  §  358,  359  ;  Ex  parte 
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Peake,  1  Mad.,  354;  Ex  parte  Williams,  11  Vesey,  3;  Ex 
parte  Ruffin,  6  Vesey,  119,  note  8,  by  Sumner.) 

If,  at  the  date  of  the  assignment  to  Howard,  equity  had 
become  possessed  of  this  property  for  the  purpose  of  ad- 
ministering it,  the  sale  by  Jedediah  Lathrop  having  been 
made  in  good  faith,  it  would  have  applied  the  property  first 
to  the  payment  of  the  debts  of  the  new  firm. 

For  Jedediah,  when  he  sold,  did  not  reserve  any  lien 
upon  the  property  and  effects  sold,  but  took  merely  the 
personal  undertaking  of  his  vendees  to  pay  the  debts  upon 
which  he  was  liable  as  a  member  of  the  old  firm. 

If  he  had  reserved  a  lien  upon  the  property  for  the  pay- 
ment of  the  debts  owing  by  the  old  firm,  then  the  creditors 
of  that  firm  might  have  availed  themselves  of  that  lien. 
In  that  case,  their  right  would  have  vested  entirely  upon, 
and  been  worked  out  through  his.  But  he  having  reserved 
none,  they  have  none.  For  when  partners  are  administer- 
ing their  own  funds,  the  partnership  creditors  have  no  lien 
upon  those  funds.  (Kirby  agt.  Schoonmaker,  3  Barb.  C/i. 
R.,  46 ;  Ketchum  agt,  Durkee,  1  Barb.  Ch.  R.,  480 ;  Meech 
agt.  Allen,  17  JV.  Y.  R.,  300;  Ruffin  ex  parte,  6  Vesey,  119; 
Williams  ex  parte,  11  Vesey,  4;  Fell  ex  parte,  10  Vesey,  347; 
Kindall  ex  parte,  17  Vesey,  514.) 

The  legal  obligation  upon  a  member  of  a  partnership  to 
pay  the  debts  owing  by  the  firm,  by  himself  as  a  member  of 
the  firm,  is  just  as  perfect  and  binding  as  is  the  obligation 
to  pay  a  debt  owing  by  him  individually.  And  while  he 
controls  his  own  affairs,  he  has  the  perfect  legal  right  to 
apply  his  individual,  as  well  as  partnership  property,  to  the 
payment  of  the  partnership  debts  ;  and  he  is  not  bound  by 
those  rules  which  a  court  of  equity  observes  in  distributing 
property  under  its  control.  (Van  Rossumagt.  Walker,  11 
Barb.  R.,  237.) 

The  same  is  also  true  as  to  partners.  "While  they  have 
control  of  their  affairs,  they  may  apply  the  partnership 
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property  to  the  payment  of  debts  which  are  not  partnership 
debts,  but  for  which  all  the  partners  are  bound. 

But  it  is  claimed  that  the  assignment  of  the  24th  of 
February,  to  Howard,  in  trust,  was  made  with  the  intent  in 
fact  to  defraud  creditors  : 

First, — Because  the  note  given  by  the  new  firm  to 
Jedediah  upon  the  sale  by  him  is  preferred.  The  note  was 
endorsed  by  Mr.  Bowen  for  the  accommodation  of  the  new 
firm.  It  was  a  valid  note  in  the  hands  of  Jedediah  at  the 
time  of  the  assignment,  and  if  not  paid  by  the  makers,  Mr. 
Bowen  would  be  obliged  to  pay  it.  The  preference  of  the 
note  in  the  assignment  was  necessary  for  his  protection. 
And  such  is  the  language  and  intent  of  the  assignment. 
The  property  appropriated  by  the  assignment  to  pay  it  was 
the  property  of  the  makers  of  the  note,  and  in  which 
Jedediah  had  no  interest.  He  was  not  a  party  to  the 
assignment.  If  this  new  firm  had  been  closed  up  in  equity, 
the  payment  of  this  note  to  Jedediah  out  of  its  assets  would 
have  been  decreed  before  the  payment  of  the  plaintiffs'  debt, 
and  if  he  had  been  insolvent,  equity  would  distribute  the 
avails  of  the  note  to  Jedediah's  individual  creditors  (in  the 
absence  of  lien)  in  preference  to  the  plaintiffs.  (See  cases 
above  cited.)  I  am  unable  to  see  any  legal  objection  to  the 
preferential  provision  for  this  note  in  the  assignment. 

Second, — By  reason  of  the  following  clause  in  the  assign- 
ment. 

"  Fifth, — By  and  with  the  residue,  if  any  there  shall  be, 
said  party  of  the  second  part  shall  pay  all  other  debts, 
claims,  and  demands  against  the  said  parties  of  the  first 
part,  or  either  of  them ;  or  if  such  residue  be  not  sufficient 
therefor,  then  it  shall  be  applied,  pro  rata,  to  the  payment 
of  said  debts,  claims  and  demands." 

By  the  provisions  of  the  assignment  preceding  this  fifth 
clause,  the  payment  of  all  the  debts  and  liabilities  of  both 
the  old  and  new  firms  was  directed  to  be  made. 

Read  in  that  connection  this  fifth  clause  provides  for  the 
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payment  of  all  the  debts  which  the  assignors  owed  jointly. 
but  not  as  partners,  and  of  all  debts  which  they  owed  indi- 
vidually. And  if  the  residue  of  the  assigned  property  was 
not  sufficient  to  pay  them  in  full,  it  should  be  applied  to 
the  payment  of  them  pro  rata. 

The  assignment  embraced  all  of  the  partnership,  the 
joint,  and  the  individual  property  of  the  assignors. 

Upon  the  face  of  the  assignment  it  appears  that  the 
assignors  were  insolvent ;  and  that  the  debts  embraced  in 
the  fifth  clause  (which  is  the  last  class  of  debts,)  would  not 
be  paid  in  full :  for  the  assignors  declare  that  they  "  are 
justly  indebted  in  considerable  sums  of  money,  which  they 
are  unable  to  pay  with  punctuality,  or  in  full." 

This  fifth  clause  authorizes  and  directs  both  the  share 
of  one  of  the  assignors  in  the  joint  property,  and  also  his 
individual  property,  without  regard  to  its  value,  or  to  the 
amount  of  his  individual  debts,  and  without  regard  to  the 
ralue  of  the  property,  or  to  the  amount  of  the  individual 
debts  of  his  co-assignor,  to  be  applied  to  the  payment  of 
the  debts  of  his  co-assignor,  for  which  neither  he  nor  his 
property  was  liable  at  law  or  in  equity,  equally  with  his 
own  just  debts.  It,  in  short,  authorizes  the  property  of  an 
insolvent  debtor  to  be  applied  in  part  to  the  payment  of 
the  debt  of  another  person,  and  for  which  neither  he  nor 
his  property  is  any  wise  bound,  before  his  own  just  debts 
are  satisfied. 

Such  a  provision,  in  an  instrument  like  the  one  under 
consideration,  affords  a  conclusive  presumption  of  a  fraudu- 
lent intent  on  the  part  of  the  assignors. 

This  provision  does  not  render  the  assignment  void  as 
between  the  assignors  and  the  assignee,  but  only  as  to  those 
.  creditors  who  do  not  assent  to  it. 

By  the  assignment,  the  assignors  placed  the  assigned 
property  beyond  their  control.  And  they  had  no  power  to 
change  the  provisions  of  the  assignment.  (Bell  agt.  Holford, 
1  Duer  R.,  58  ;  Porter  agt.  Williams,  5  Sdden  R.,  142.) 
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If  the  assignment  had  contained  the  reservation  of  power 
in  the  assignors  to  alter  it,  in  the  respect  they  assumed  to, 
or  had  conferred  it  upon  the  assignee,  either  alone  or  in 
conjunction  with  the  assignors,  it  would  have  been  as  to 
creditors  fraudulent  and  void  upon  its  face.  (Barnum  agt. 
Hempstead,  7  Paige  R.,  568 ;  Boardman  agt.  Halliday,  10 
Paige  R.,  223;  Grover  agt.  Wakeman,  11  Wend.  R.,  403: 
Sheldon  agt.  Dodge,  4  Denio  R.,  217 ;  Strong  agt.  Skinner, 
4  Barb.  S.  C.  R.,  546  ;  Av  trill  agt.  Loucks,  6  Barb.  S.  C.  R., 
470.) 

The  supplemental  assignment,  of  March  28,  has  not, 
therefore,  any  effect  upon  the  rights  of  the  plaintiffs. 

It  is  quite  apparent  that  the  assigned  property  was  not 
sufficient  to  reach  the  debts  provided  for  in  the  5th  clause ; 
the  case  in  fact  shows  that  it  would  be  in  the  execution  of 
the  trust,  exhausted  before  the  third  class  were  fully  paid. 

It  does  not  distinctly  appear  whether  that  fact  was 
understood  and  known  at  the  time  of  the  making  of  the 
assignment. 

It  is  therefore  necessary  to  enquire  whether  the  fact, 
clearly  established,  that  it  was  ascertained  and  understood 
at  the  time  of  the  making  of  the  assignment,  that  the 
assigned  property  could  not  reach  the  debts  provided  for 
in  the  fifth  clause,  would  disturb  the  presumption  of  fraud 
furnished  by  the  fifth  clause  ? 

Because  if  it  will,  I  think,  the  judgment  should  not  be 
affirmed. 

For  the  judgment  of  the  special  term  went  upon  grounds 
which  are  not  tenable  ;  and  did  not  go  upon  the  ground 
that  the  assignment  is  void  as  to  creditors,  by  reason  of  the 
fraudulent  intent  evidenced  by  the  fifth  clause. 

The  defendants,  therefore,  if  it  will  avail  them  anything, 
should  have  an  opportunity  to  make  the  proof. 

If,  however,  it  will  avail  them  nothing,  the  judgment 
should  be  affirmed.  For  the  judgment  then  is  less  beneficial 
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to  the  plaintiffs  than  they  are  entitled  to,  and  that  is  no 
reason  for  reversing  it  on  the  defendants'  appeal. 

In  Goodrich  agt.  Downs,  (6  Hill,  438,)  the  assignment 
provided  that  if  any  surplus  remained  after  paying  the  debts 
wpecified,  it  should  be  paid  to  the  assignor.  It  appeared 
that  the  property  assigned  was  not  sufficient  to  pay  the 
creditors  provided  for  in  the  assignment.  There  were 
other  creditors.  The  assignment  was  held  to  be  void. 

In  delivering  the  opinion  of  the  court,  Justice  BRONSON 
said,  "  It  is  said  that  there  will  be  no  surplus  for  the  debtor, 
after  paying  the  creditors  who  are  provided  for  by  the 
assignment,  and  'consequently  that  the  deed  may  stand. 
The  parties  to  the  assignment  having  expressly  provided 
for  a  surplus,  are  not  at  liberty  to  say  that  such  a  state  of 
things  was  not  contemplated  at  the  time  the  conveyance 
was  made.  They  are  estopped  by  the  deed  to  deny  it." 

The  same  point  was  decided  by  the  court  of  appeals,  in 
Barney  agt  Griffin,  (2  Comstock  R.,  365.) 

In  deciding  it,  the  court  say,  "  The  deed  was  void  upon 
its  face,  and  it  cannot  be  made  good  by  showing  that  there 
will  be  no  surplus  for  the  debtor,  after  paying  the  preferred 
creditors.  The  parties  contemplated  a  surplus,  and  pro- 
vided for  it ;  and  they  are  not  now  at  liberty  to  say  that  this 
was  a  mere  form  which  meant  nothing.  And  although  it 
should  ultimately  turn  out  that  there  is  no  surplus,  still  the 
illegal  purpose  which  destroys  the  deed  is  plainly  written  on 
the  face  of  the  instrument,  and  there  is  no  way  of  getting 
rid  of  it:' 

The  same  question  was  again  decided  in  Collomb  agt. 
Caldwell,  (16  JV.  Y.  R.,  (2  Smith,}  484;)  and  it  is  there 
said  that  the  provision  afforded  a  conclusive  presumption 
of  an  actual  fraudulent  design  on  the  part  of  the  assignor. 

In  the  case  at  bar,  I  am  of  the  opinion  that  the  effect  of 
the  fifth  clause  upon  the  validity  of  the  assignment  cannot 
be  overcome  by  any  proof.  That  clause  written  upon  the 
face  of  the  .assignment  furnishes  not  a  disputable,  but  a  con- 


NEW  YORK  PRACTICE  REPORTS.  129 

Smith  agt.  lioward. 

elusive  presumption  of  an  actual  fraudulent  intent  on  the 
part  of  tin-  assignors. 

This  being  so,  the  assignment — the  deed  is  void  in  toto 
as  against  the  creditors  of  the  assignors ;  the  statute  by  the 
wun.l  of  its  power  so  pronounces.  (2  R.  S.,  137,  §  1.) 

It  was  said  upon  the  argument,  that  the  fa'fth  clause  does 
not  evidence  any  intent  to  hinder,  delay,  or  defraud  the 
plaint  ill's,  who  are  provided  for  in  the  assignment  in  a  class 
prior  to  the  fifth  ;  and  that  the  assignment  is  void  only  as 
to  the  creditors  intended  to  be  hindered,  delayed,  or  de- 
frauded. 

This  position  was  most  conclusively  answered  by  the 
court  of  appeals  in  the  case  of  Leitch  agt.  Hollister,  (4  Corn- 
stock,  211.) 

"  The  assignment  may  be  avoided  by  any  creditor,  whether 
provided  for  or  not,  who  has  not  voluntarily  become  a  party 
to  the  trust,  or  by  his  own  act  ratified  and  confirmed  it.  It 
must,  when  executed,  bind  all,  or  none,  of  the  creditors  of 
the  assignor.  Otherwise  the  condition  of  one,  for  whom 
provision  was  made  by  a  fraudulent  trust  without  his 
agency,  would  be  worse  than  if  he  had  been  excluded 
altogether." 

A  creditor  would  be  more  effectually  defrauded,  if  his 
hands  could  against  his  will  be  thus  tied,  wrhile  other  credi- 
tors were  avoiding  the  assignment,  and  securing  the  appli- 
cation of  the  assigned  estate  to  the  payment  of  their  debts 
to  the  exclusion  of  his. 

The  judgment  must  be  affirmed. 


VOL.  XX. 
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SUPREME  COURT. 


THE   PEOPLE    £c.,    THE    TRUSTEES  OF  THE  SAILOR'S   SNUG 
HARBOR,  JAMES  BROWN,  and  others,  agt.  JOHN  KERR  and 

others. 

The  act  of  the  legislature  of  1860,  authorizing  the  defendants  (named  as  grantees,) 
to  construct  a  railroad  in  the  city  of  New  York,  running  through  Green  street, 
University  Place,  Broadway,  and  other  streets,  on  a  route  commonly  known  as  the 
"  Broadway  Parallel,"  is  unconstitutional  and  void,  as  taking  private  property 
for  public  use  without  just  compensation  therefor. 

The  fee  of  the  streets  of  the  city  of  New  York  is  in  the  city  corporation;  which 
fact  authorizes  them  to  demand  compensation  for  this  (private)  property,  vvhich 
is  authorized  to  be  taken  by  the  act ;  but  which  by  its  terms  virtually  enjoins  the 
corporation  from  claiming. 

The  legislature  have  no  authority  to  establish  the  price  to  be  paid  for  corporate 
franchises  or  private  interests  to  be  taken  for  public  use.  Therefore,  the  provision 
in  section  2  of  the  act  subjecting  the  railroad  to  the  payment,  to  the  corporation, 
of  the  same  annual  license  fee  its  is  nowpaid  by  other  city  railroads  ($20  per  car,) 
amounts  to  nothing,  saying  nothing  of  the  gross  inadequacy  of  the  price  to  the 
privilege. 

Although  the  plaintiffs  who  are  the  owners  of  the  land  abutting  on  the  streets  to  be 
occupied  by  the  contemplated  railroad,  cannot  complain  of  the  construction  of  the 
road  on  the  ground  that  they  are  injured  as  tax-payers  of  the  city,  (see  Dolittla 
agt.  Supervisors,  18  N.  Y.  R.,  162;  S.  C.,  16  How.  Pr.  R.,  512,)  nor  upon  the 
ground  that  they  are  the  oicners  of  the  fee  of  such  lands,  (the  fee  being  in  the 
corporation  by  purchase.)  yet  they  can  complain  of  the  construction  of  the  road  as 
specially  injurious  to  them,  for  the  reason  that  it  would  be  an  indictable  nuisance, 
after  having  been  declared  unconstitutional  as  against  the  corporation. 

JVVw?  York  Special  Term,  January,  1861. 

THE  legislature,  at  their  last  session,  enacted  a  law 
authorizing  John  Kerr  and  others,  defendants  in  this  action, 
to  construct  a  railroad  in  the  city  of  New  York,  running 
through  Green  street,  University  Place,  Broadway,  and 
other  streets,  on  a  route  commonly  known  as  the  "  Broadway 
Parallel,"  to  be  constructed  on  the  most  approved  plan  for 
city  railroads,  and  run  as  often  as  the  convenience  of  pas- 
sengers may  require,  and  to  be  subject  to  such  reasonable 
regulations  as  the  common  council  may  prescribe,  and  to 
the  same  fee  for  license  for  each  car  as  is  now  paid  by 
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other  city  railroads  in  the  city  of  New  York,  and  author- 
ising the  said  grantees,  and  their  assigns,  to  charge  tho 
same  rate  of  fare  as  is  now  charged  by  such  other  city 
railroads. 

The  grantees  are  authorized  to  run  upon  the  track  of 
otlu-r  railroads  in  the  prescribed  route,  and  in  case  tln-y 
cannot  agree  with  the  owners  of  such  route,  respecting  the 
compensation,  then  it  is  to  be  ascertained  according  to  the 
provisions  of  the  general  railroad  act  passed  in  1850. 

The  act  then  contains  the  following  provision  in  regard 
to  compensation  for  such  real  estate  as  may  be  taken,  viz : 
Should  any  real  estate,  or  interest  therein,  be  required,  for 
the  purpose  of  constructing  said  railroad  on  said  route  or 
routes  as  above  specified  and  authorized,  for  which  the 
persons  above  named,  or  their  assigns,  shall  be  unable  to 
agree  with  the  private  owner  or  owners  for  the  use  or  pur- 
chase thereof,  they  may  acquire  the  right  to  use,  or  title  to 
the  same,  in  the  manner,  &c.,  specified  in  the  said  general 
railroad  act  of  1850. 

The  act  further  provides  that  "  in  all  cases,  the  use  of 
said  streets  and  avenues  for  the  purpose  of  said  railroad  as 
herein  authorized,  shall  be  considered  a  public  use,  con- 
sistent with  the  uses  for  which  the  mayor,  aldermen  and 
commonalty  of  said  city  hold  said  streets  and  avenues." 

The  mayor,  aldermen,  &c.,  are  prohibited  from  allowing 
any  other  company,  formed  under  the  general  railroad  act 
of  1850,  to  construct  a  railroad  on  the  said  route,  and  from 
doing  any  other  act  to  hinder,  delay  or  ol .struct  the  con- 
struction or  operation  of  the  railroad  authorized  by  this 
act :  and  it  makes  it  the  duty  of  the  mayor,  common  council, 
and  other  officers  of  the  city,  to  promote  the  construction 
and  protect  the  operation  of  the  railroad  ;  and  declares 
that  any  act  or  thing,  done  in  violation  of  that  act  shall  be 
inoperative  and  void  :  and  directs  that  all  actions  relating 
to,  affecting,  or  arising  under  this  act,  or  the  authority 
thereby  given,  shall  be  commenced  in  the  supreme  court  of 
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the  first  judicial  district ;  repeals  all  laws  inconsistent  there- 
with, and  directs  that  it  shall  take  effect  immediately. 

A  temporary  injunction  was  granted  by  this  court  in  July 
last,  restraining  John  Kerr  and  others,  the  grantees  named 
in  the  said  act,  and  the  mayor,  aldermen,  &c.,  from  laying- 
down  the  railroad,  and  from  doing  any  act  or  thing  under 
the  said  act  of  the  legislature,  and  restraining  the  mayor, 
aldermen,  &c.,  from  doing  any  act  in  furtherance  of,  or  to 
promote  the  construction  of  the  railroad  so  authorized,  or 
in  aid  of  the  said  grant. 

The  plaintiffs  now  move  the  court  to  make  the  injunction 
permanent  pending  the  litigation. 

The  plaintiffs,  other  than  the  people,  allege  that  they  are 
the  owners  of  land  along  the  line  of  some  of  the  streets 
where  the  route  of  the  proposed  railroad  is  authorized  to 
be  laid ;  and  that  they  are  the  owners  of  the  fee  of  the 
streets  in  front  of  their  lands,  subject  to  the  public  use 
thereof  as  streets,  and  that  the  laying  of  a  railroad  track 
would  be  specially  injurious  to  them,  in  obstructing  the 
approach  to  and  use  of  their  factories,  and  buildings  erected 
on  their  lands  fronting  on  the  streets  so  to  be  occupied  by 
the  railroad  ;  and  that  their  lands  will  be  deteriorated  i;i 
value,  and  that  the  general  object  and  public  use  of  the 
streets  will  •  be  obstructed ;  that  the  privileges  granted 
by  this  act  are  worth  more  than  a  million  of  dollars,  and 
would,  if  sold,  produce  that  sum;  and  that  the  plaintiffs, 
other  than  the  people,  are  interested  as  tax-payers,  in  pre- 
venting the  grant  of  such  valuable  franchises  belonging  to 
the  city  of  New  York,  without  compensation ;  that  the  rail- 
road will  constitute  a  nuisance  as  to  the  public  and  as  to 
the  plaintiffs,  who  are  the  owners  of  land  along  the  said 
route. 

That  the  grantees  are  about  laying  down  the  rail-track 
so  authorized,  without  making  any  compensation  for  the 
use  of  the  streets  to  be  occupied  thereby,  either  to  the 
plaintiffs  whose  lands  abut  upon  the  streets  'so  to  be  used, 
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or  to  the  city  corporation,  in  violation  of  the  constitution. 

That  the  plaintiffs  tear  that  the  mayor,  aldermen,  <tc., 
will  proceed  to  give  their  assent  to  the  said  act.  and  to  the 

,i  therein,  to  their  great  damage  as  owners,  of  prop 
on  the  streets,  and  as  citizens  and  tax-payers. 

The   plaintiffs  also, allege  that  the  act  in  question 

•'ted  by  less  than  two-thirds  of  the  members  ei 
the  legislature,  in  violation  of  the  article  in  the  const!  tut  inn 
requiring  the  public  moneys  or  property  to  be  appropriated 
for  local  or  private  purposes  only  by  the  assent  of  twn- 
thirds  of  all  the  members  elected. 

The  defendants  contest  the  statements  of  the  plain; 
particularly  in   respect  to  their   title   to  the  streets  and 

iues  in  front  of  the  land  owned  by  them  along  the 
route.  The  defendants  exhibit  deeds,  showing  grants  in 
fee  to  the  mayor,  aldermen  and  commoimlty  of  the  city  of 
New  York,  for  the  land  constituting  the  streets  upon  which 
the  lands  of  all  the  individual  plaint  ills,  including  also  the 
Sailor's  Snug  Harbor,  front,  (except  the  lands  of  the  plain- 
tit!'  Varian,)  in  trust  for  the  use  of  the  public  as  streets. 

The  land  constituting  that  part  of  Broadway  upon  which 
the  laud  of  the  plaintiff  Varian  fronts,  is  shown  by  alh'davii  < 
to  have  been  in  use  as  a  public  street  or  highway  for  over 
one  hundred  and  fifty  years,  or  to  have  been  acquired  under 
the  act  of  1813,  when  the  line  of  Broadway  was  straight- 
ened, and  its  locality,  in  some  places,  was  changed  for  that 
purpose  several  years  since. 

WILLIAM  C.  NOYES  and  WILLIAM  ALLEN  BUTLER,  for 

the  plaintiff's. 
CHARLES  O'CoxoR  and  WILLIAM  M.  EVARTS,  for  the 

defendants. 

LEONARD,  Justice.  The  right  of  the  plaintiffs  to  main- 
tain this  action  depends  wholly  upon  the  force  and  effect  of 
the  statute  granting  to  John  Kerr  ami  others  the  privilege 


134  NEW  YORK  PRACTICE  REPORTS. 

People  agt.  Kerr. 

of  constructing,  for  their  own  personal  advantage,  a  railroad 
through  some  of  the  principal  streets  of  the  city  of  New 
York. 

The  legislative  power  is  supreme,  regulated  and  restrained 
only  by  the  constitution  of  the  United  States,  and  the  con- 
stitution of  the  state  in  which  we  live. 

It  is  claimed  by  the  plaintiffs  that  the  grant  in  question 
is  repugnant  to  the  constitution  in  the  manner  of  its  adoption 
by  the  legislature,  and  also  in  its  provisions. 

The  plaintiffs,  who  are  the  owners  of  land  abutting  on 
the  streets  to  be  occupied  by  the  contemplated  railroad, 
claim  to  have  a  standing  in  court  on  the  ground  that  their 
private  rights  will  be  invaded  unlawfully. 

That  they  are  injured  as  tax-payers  and  members  of  the 
city  corporation,  because  municipal  franchises  of  immense 
value  are  to  be  taken  without  any  compensation  or  process 
of  law.  That  the  contemplated  railroad  will  be  specially 
injurious  to  them  by  preventing  or  obstructing  the  accus- 
tomed access  to  their  lands  fronting  on  the  streets  proposed 
to  be  taken,  and  therefore  constituting,  as  to  them,  a 
nuisance.  And  also  on  the  ground  that  the  fee  of  the 
streets  to  the  centre  thereof,  so  far  as  their  lands  abut 
thereon,  is  in  them,  and  that  the  grantees  are  about  to 
occupy  the  streets  with  their  railroad,  and  subvert  the  soil, 
&c.,  without  making  them  any  compensation  therefor. 

Any  of  these  grounds,  if  valid,  will  be  sufficient  to  give 
the  plaintiffs,  who  have  been  referred  to,  a  standing  in  court, 
and  a  right  to  have  their  controversy  in  this  case  adjudi- 
cated. If  not  valid,  it  will  follow,  of  course,  that  such 
plaintiffs  cannot  maintain  this  action,  and  that,  as  to  them, 
the  injunction  must  fall. 

The  claim  made  by  these  plaintiffs,  based  upon  the  fact 
that  they  are  tax-payers  or  members  of  the  city  corporation, 
gives  them  no  ground  to  invoke  the  aid  of  the  court. 

This  proposition  is,  I  think,  distinctly  decided  in  the  case 
of  Dolittle  agt,  The  Board  of  Supervisors,  (18  JV.  F.  Rep., 
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162.)  The  court  of  appeals  declare  that  no  private  person, 
or  number  of  person.-,  can  a>>ume  to  be  the  champions  oi' 
the  community.  That  a  contrary  rule  would  be  productive 
(if  very  great  inconveniences  and  endless  litigation. 

The  claim  of  these  plaintiff*  to  the  fee  of  some  portion* 
of  the  streets  over  which  the  route  of  the  proposed  railroad 
is  to  pass,  is,  I  think,  also  without  foundation.  Tin-  e\  i-i 
of  title  on  the  part  of  these  plaintiffs  is  simply  a  broad 
assertion  that  the  fee  of  the  streets  in  front  of  their  lands, 
to  the  centre  thereof,  is  in  them  respectively,  and  they  so 
assert  because  they  own  lands  abutting  on  the  stre 

The  defendants  produce  deeds  from  the  former  owners, 
through  whom  these  plaintiff's  (except  Mr.  Varian)  derive 
title  to  their  lands,  to  the  corporation  of  the  city  of  NYv. 
York,  conveying  the  title  to  the  streets  in  fee  in  trust  for 
the  use  of  the  public  as  streets.  It  has  been»  held  by  the 
late  supreme  court,  on  the  opinion  of  some  of  the  i 
eminent  judges  of  that  court,  that  where  the  owners  of  land 
in  the  city  of  New  York  had  caused  their  lands  to  be  laid 
out  into  city  lots,  with  streets  and  avenues  running  through 
them,  and  had  filed  a  map  thereof,  and  such  streets  had 
been  left  open  for  the  use  of  the  public,  that  when  the 
streets  were  subsequently  opened,  and  the  fee  taken  by  the 
municipal  government  for  streets,  under  the  authority  of 
law,  that  neither  the  former  owner  of  the  land,  or  tin- 
owners  of  lots  abutting  thereon,  were  entitled  to  anything 
more  than  a  nominal  compensation  for  the  land  so  taken 
for  public  use.  (19  Wend.  R.,  128 ;  in  the  matter  of  Thirty- 
second  street,  I  Hill's  R.,  189  and  190;  in  the  matter  of 
Twenty-ninth  street;  and  in  the  matter  of  Thirty-ninth  street.) 

The  court  held  in  those  cases  that  the  acts  and  proo 
ings  of  the  owner  showed  an  intention  to  dedicate  the  land 
to  the  use  of  the  public  for  the  very  purpose  for  which  it 
was  finally  taken.  If  then  the  mapping  out  of  streets,  and 
leaving  the  ground  open  for  the  use  of  the  public,  and  finally 
the  filing  of  the  map,  is  such  evidence  of  a  dedication  of 
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the  land  as  to  deprive  the  owner  of  any  claim  for  compen 
Ration  beyond  a  merely  nominal  sum,  instead  of  the  actual 
value,  when  the  land  is  finally  taken  by  public  authority,  it 
will  be  quite  unreasonable  to  hold  that  the  former  owner, 
or  any  of  his  grantees,  will  be  entitled  to  claim  any  other 
interest  in  the  streets  than  the  public  in  general  enjoy,  after 
a  release  or  conveyance  of  the  land  to  the  city  for  the  use 
of  the  public  as  a  street. 

The  street  in  front  of  the  land  of  the  plaintiff  Yarian,  at 
the  corner  of  Broadway  and  Twenty-ninth  street,  was  not 
so  conveyed.  The  title  to  the  land  in  that  part  of  Broad- 
way was  acquired  in  another  manner,  equally  conclusive  so 
far  as  he  is  concerned. 

When  Broadway  was  straightened  some  years  since,  the 
land  then  taken  for  that  purpose  was  acquired  under  the 
act  of  1813,  in  relation  to  the  opening  of  streets  in  the  city 
of  New  York ;  and  the  land  so  acquired  must  have  been 
taken  only  upon  making  full  compensation  therefor,  and  by 
the  said  act  is  vested  in  the  mayor,  aldermen,  &c.,  of  the 
city  of  New  York  in  fee,  in  trust  to  be  kept  open  as  a  pub- 
lic street. 

If  the  lands  of  Mr.  Varian  front  on  such  parts  of  Broad- 
way as  remain  unchanged  in  location,  then,  on  the  authority 
of  the  learned  treatise  of  Mr.  Justice  HOFFMAN,  of  the 
superior  court,  "  upon  the  estate  and  rights  of  the  corpora- 
tion of  the  city  of  New  York,"  the  fee  passed  to  the  state 
of  New  York  at  the  close  of  the  revolution,  and  was  vested 
by  the  said  act  of  1813,  section  192,  in  the  mayor,  aldermen, 
&c.,  of  the  city  of  New  York,  for  the  use  of  the  public  as  a 
street,  (  Vide  Hoffman's  Treatise,  p.  291,  292,  293,  294,  #c.) 

If  the  fee  of  the  streets,  or  any  of  them,  were  not  actually 
vested  in  the  corporation  of  the  city  of  New  York,  as  I 
think  it  is,  and  if  the  owners  of  the  land  fronting  on  the 
streets  are  admitted  to  have  some  remote  right  of  reversion, 
in  case  the  streets  shall  cease  to  be  used  as  public  high- 
ways, the  possibility  of  a  reverter  is  too  remote  and  con- 
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tingent  to  be  of  any  appreciable  value.     (  Wetmore 
Story,  22  Barb.,  488;  Drake  agt.  The  Hudson  River  R.  R.. 
7  Barb.,  508.) 

In  my  opinion  the  defendants  are  correct  in  the  position 
\vhich  they  have  taken  at  the  argument  of  this  motion,  that 
the  title  to  the  streets,  over  which  the  contemplated  rail- 
road is  to  be  constructed,  is  vested  in  the  mayor,  aldermen, 
&c.,  of  the  city  of  New  York. 

The  case  of  Williams  agt.  The  New  York  Central  R.  R. 
Co.,  (16  JV*.  Y.  Rep.,  97,)  was  referred  to  by  the  counsel  for 
the  plaintiffs  on  the  argument  of  this  motion,  to  sustain  their 
position  that  the  owners  of  land  fronting  on  the  highway 
or  streets  are  entitled  to  compensation  for  their  interest  in 
the  soil  of  the  streets  when  it  is  taken  for  a  railroad. 

An  examination  of  that  cape  will  show  that  it  is  not  an 
authority  for  the  plaintiffs  on  the  point  in  question. 

The  learned  judge  of  the  court  of  appeals,  who  delivered 
the  opinion- of  the  court  in  that  case,  states  that  it  was  con- 
ceded that  the  public  acquired  no  more  than  the  ordinary 
easement  or  right  to  use  the  premises  as  a  highway,  and 
that  the  plaintiff  continued  to  be  the  owner  of  the  fee  in 
respect  to  unsold  lots  to  the  centre  of  the  street,  subject 
only  to  this  easement. 

The  opinion  then  refers  to  the  case  of  Drake  agt.  The 
Hudson  River  R.  R.  Co.,  (7  Barb.  R.,  508,)  involving  a 
claim  for  compensation  by  the  owners  of  land  fronting  on 
streets  in  the  city  of  New  York,  Avhich  had  been  occupied 
by  the  Hudson  River  R.  R.,  wherein  the  decision  had  been 
adverse  to  the  claimants,  and  had  been  cited  as  authority 
for  the  N.  Y.  Central  R.  R.  Co. 

The  learned  judge  then  states  that  the  case  of  Drake  had 
been  decided  adversely  to  the  plaintiffs  therein  on  the 
ground  that  they  had  no  title  in  the  soil  of  the  streets;  and 
he  then  remarks  that  "no  case  is  likely  to  arm>  in  the  city 
of  New  York  which  would  be  entitled  to  any  weight  in  the 
decision  of  that  question,  for  the  reason  that  it  is  claimed, 


138  NEW  YORK  PRACTICE  REPORTS. 

People  agt.  Kerr. 

and  apparently  with  justice,  that  as  to  a  large  portion  of 
the  streets  of  that  city,  the  fee  of  the  land,  and  not  a  mere 
easement,  is  vested  in  the  corporation." 

A  reference  to  the  laws  under  which  the  highways  and 
streets  in  the  country  are  laid  out  will  show  the  difference 
existing  in  regard  to  the  rights  of  owners  of  land  fronting 
thereon,  and  those  of  similar  owners  of  land  in  the  city  of 
New  York.  In  the  country  the  right  taken  from  the  private 
owner  is  a  mere  easement  in  favor  of  the  public  over  the 
land;  the  fee  remains  undisturbed.  In  the  city  of  New 
York  the  fee  is  taken  and  paid  for  by  the  city. 

No  further  interest  or  title  remains  in  the  former  owner 
than  the  rest  of  the  public  enjoy  therein. 

The  plaintiffs  have  no  right  to  maintain  this  action  by 
reason  of  the  intention  of  the  defendants  not  to  make  com- 
pensation to  them  for  any  supposed  interest  of  the  plaintiffs 
in  the  land  to  be  occupied  by  the  route  of  this  railroad. 

The  remaining  ground  upon  which  the  plaintiffs,  other 
than  the  people  of  the  state  of  New  York,  claim  to  have 
sustained  an  injury,  and  to  maintain  this  action,  is  that  the 
railroads  which  the  defendants  are  about  to  construct  will 
be  a  nuisance  specially  injurious  to  them. 

Since  the  resolutions  adopted  by  the  late  court  of  errors 
in  the  case  of  Bloodgood  agt.  The  Mohawk  and  Hudson  River 
R.  R.  Co,  (18  Wend,  R.,  77,)  a  railroad  cannot  be  deemed 
per  se  a  nuisance.  The  construction  of  a  railroad  was  there 
declared  to  be  a  public  improvement,  and  that  private 
property  might  lawfully  be  taken  therefor,  on  making  com- 
pensation, when  authorized  by  the  legislature. 

If  the  defendants  are  lawfully  authorized  to  construct 
the  proposed  railroad,  then  it  cannot  be,  when  constructed, 
a  public  nuisance. 

Private  inconvenience  must  give  way  or  be  overlooked,  if 
the  construction  of  this  railroad  is  a  public  convenience, 
duly  and  properly  authorized  by  a  valid  enactment  of  the 
legislature. 
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It  has  been  repeatedly  adjudged  that  it  is  a  violation  of 
the  trust  under  which  the  city  corporation  hold  the  title  to 
the  streets,  for  the  municipal  government  to  authorize  or 
permit  the  construction  of  railroads  in  the  streets  of  the 
city  of  New  York,  without  the  authority  of  the  legislature. 

It  may  also  be  remarked  that  there  has  never  been  any 
grant  of  authority  by  the  legislature  of  this  state  to  con- 
struct any  railroad  in  the  streets  of  the  city  of  New  York, 
nor  in  the  streets  of  any  other  city,  so  far  as  I  am  aware, 
without  the  consent  of  the  municipal  government,  prior  to 
the  session  of  the  legislature  of  1860. 

The  charters  of  the  Harlem  Railroad  and  of  the  Hudson 
River  Railroad  required  the  consent  of  the  common  council 
as  a  pre-requisite  to  the  use  of  the  streets.  All  the  other 
city  railroads  had  the  authority  of  the  legislature,  and  the 
consent  of  the  city  government  before  they  were  put  into 
operation,  although  some  of  them  had  the  permission  of  the 
common  council  prior  to  the  legislative  authorization. 

By  the  present  grant  to  the  defendants,  no  concurrence  or 
consent  of  the  municipal  government  has  been  deemed  by 
the  legislature  to  be  necessary  before  the  railroad  shall  be 
laid  or  put  in  operation.  No  such  consent  is  mentioned 
in  the  act.  On  the  contrary,  it  is  provided  that  "  the  use 
of  the  streets  and  avenues  for  the  purposes  of  the  said  rail- 
road shall  be  considered  a  public  use.  consistent  with  the 
use  for  which  the  mayor,  aldermen  and  commonalty  hold 
the  said  streets  and  avenues;  and  by  section  four  it  is  made 
the  "  duty  of  the  mayor,  common  council,  and  corporation 
officers,  to  do  such  acts  as  may  be  needful  to  promote  its 
construction,  and  protect  its  operation;"  and  further,  "any 
act  or  thing  done  in  violation  thereof  (the  act)  shall  be 
inoperative  and  void." 

The  meaning  of  this  language  seems  to  be  that  it  is  not 
necessary  for  the  city  government  to  be  called  on  for  any 
consent  to  the  construction  or  operation  of  the  proposed 
railroad.  And  it  is  enjoined  upon  the  mayor,  common 
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council,  and  all  other  corporation  officers,  as  a  duty,  to  pro- 
mote the  construction  thereof,  and  protect  its  operation; 
and  if  they  do  anything  of  a  contrary  effect — if  they  ob- 
struct or  prevent  the  construction  or  operation  of  the 
railroad,  their  acts  shall  be  nugatory  and  void. 

The  control,  regulation  and  management  of  the  streets  of 
the  city  of  New  York,  as  against  these  grantees  who  are 
named  in  the  act,  is  thereby  taken  from  the  city  govern- 
ment, so  far  as  such  control,  regulation  or  management  will 
obstruct  the  construction  or  operation  of  the  railroad. 

The  authority  given  to  the  common  council  in  the  second 
section  of  the  act,  to  prescribe  reasonable  rule's  and  regula- 
tions in  respect  to  the  railroad,  does  not  limit  the  effect  of 
the  subsequent  provisions  which  are  above  stated. 

The  meaning  of  the  whole  provision,  taken  together,  is 
plain,  that  no  consent  of  the  city  government  is  required 
before  the  track  shall  be  laid,  and  the  road  put  into  opera- 
tion ;  and  if  the  common  council  pass  any  ordinance,  or  if 
any  corporation  officer,  including  the  mayor,  does  any  act 
which  will  be  inconsistent  with  the  duty  enjoined  upon 
them  by  that  statute,  such  ordinance  or  act  is  declared  in 
advance  to  be  void. 

Should  the  common  council  direct,  or  should  the  corpora- 
tion counsel  institute,  any  proceedings  for  the  purpose  of 
obtaining  compensation  for  the  streets  and  avenues  to  be 
taken  by  these  grantees  for  the  use  of  the  proposed  railroad, 
the  ordinance  or  proceedings  would  be,  under  this  enact- 
ment if  valid,  nugatory  and  void. 

The  grantees  would  justly  consider  a  demand  for  com- 
pensation for  the  use  of  the  streets,  on  the  part  of  the  city 
government,  as  a  violation  of  the  duty  enjoined  by  the  act. 
Such  a  claim  on  the  part  of  the  city  of  New  York  could  not 
properly  be  considered  as  promoting  the  construction  of 
the  railroad.  On  the  contrary,  such  a  demand  would  be  a 
direct  obstruction  and  hindrance  to  the  grantees. 

If  the  act  of  the   legislature  now  in  question  is  to  be 
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deemed  valid,  there  can  be  no  doubt,  I  think,  that  the  cor- 
poration of  the  city  of  New  York  are  thereby  enjoined  from 
claiming  any  compensation  for  any  franchise  or  land  in- 
fringed or  taken  in  the  construction  of  the  proposed  rail- 
road, or  of  which  the  corporation  may  be  thereby  divested. 

It  has  been  said  that  the  city  franchises  and  the  land  in 
the  streets  are  not  taken  without  compensation,  inasmuch 
as  by  section  two  of  the  act,  the  said  railroad  is  subjected 
to  the  payment  of  the  same-  annual  license  fee  for  each  car 
as  is  now  paid  by  other  city  railroads.  That  fee  is  twenty 
dollars  per  annum  for  each  car  ;  and  if  one  hundred  cars 
should  be  run,  the  total  revenue  to  the  city  for  a  privilege 
worth  one  million  of  dollars  would  amount  to  two  thousand 
dollars. 

Without,  however,  considering  the  manifest  inadequacy  of 
price  for  the  privilege  to  be  obtained,  there  is  no  authority 
for  the  legislature  to  establish  the  price  to  be  paid  for  cor- 
porate franchises  or  private  interests  to  be  taken  for  public 
use. 

It  is  undoubtedly  true  that  the  act  of  the  legislature 
grants  certain  franchises  to  John  Kerr  and  others,  but  it  is 
not  equally  clear  that  any  franchises  are  thereby  granted 
which  belong  to  the  corporation  of  the  city  of  New  York. 

The  franchises  which  are  granted  are  not  now  used  or 
enjoyed  by  the  city  government,  nor  can  that  government 
by  its  own  authority  call  them  into  existence.  The  city 
corporation  cannot  grant  a  railroad  route  through  the 
streets  without  a  violation  of  the  trust  under  which  they 
hold  the  title  thereto. 

A  franchise  is  a  privilege  conferred  by  grant  from  the 
government,  and  vested  in  individuals  or  a  corporation. 
The  right  to  construct  a  railroad,  or  to  authorize  oth<" 
construct  one  over  this  route,  or  to  receive  or  to  grant  the 
right  to  take  fare  from  passengers  on  such  a  road  or  trm-k. 
has  never  been  granted  to  or  possessed  by  the  corporation 
of  the  city  of  New  York.  I  have  referred  to  the  subject  of 
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franchises,  because  the  interference  with  the  city  franchises 
by  this  act  was  frequently  urged  upon  my  attention  by  one 
of  the  counsel  for  the  plaintiffs. 

It  may  be,  and  probably  is,  against  our  sense  of  reason 
and  right  for  the  legislature  to  grant  a  monopoly  to  indi- 
viduals, of  incalculable  value,  to  be  created  out  of  and  over 
the  corporate  rights  of  the  city  of  New  York  in  the  streets, 
wherein  those  individuals  had  no  other  rights  than  such  as 
belonged  to  any  other  member  of  the  whole  people  of  the 
city,  without  any  process  of  law  or  compensation  to  be  paid 
therefor ;  nevertheless  it  will  be  impossible,  I  think,  to  find 
any  restraint  in  the  constitution  upon  such  an  exercise  of 
legislative  power,  unless  it  be  found  in  the  clause  forbidding 
private  property  to  be  taken  for  public  use  without  just 
compensation  therefor.  I  am  unable  to  see  any  objection, 
legally,  against  applying  that  provision  of  the  constitution 
in  this  case. 

The  title  or  fee  of  the  streets  is  in  the  city  corporation. 
That  constitutes  the  first  element  of  right  to  demand  com- 
pensation. Because  the  title  so  held  is  in  trust  for  the  use 
of  the  public  as  streets  or  highways,  that  fact  does  not 
authorize  the  present  grant  to  be  made  without  compensa- 
tion. The  municipal  government  can  lawfully  apply  the 
compensation  to  be  received  for  the  improvement  of  other 
streets,  or  for  other  public  benefit.  The  right  to  receive 
compensation  will  not  fail,  for  want  of  the  right  lawfully 
to  dispose  thereof.  The  compensation  will  be  paid  for  the 
benefit  of  the  cestui  que  trust,  who  are,  in  this  case,  the 
public. 

Conceding,  therefore,  or  rather  assuming  that  the  act  of 
the  legislature  has  been  shown  to  be  unconstitutional  as 
against  the  corporation  of  the  city  of  New  York,  does  it 
follow  that  the  private  owners  of  land  abutting  on  the 
streets  to  be  occupied  by  the  proposed  railroad  can  com- 
plain of  the  construction  thereof  as  a  nuisance  specially 
injurious  to  them  ? 
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I  think  they  can.  The  proposed  railroad  is  unauthorized 
by  law,  because  the  act  of  the  legislature  is  invalid  for  its 
repugnance  to  a  constitutional  provision. 

The  railroad,  if  constructed,  would,  for  these  reasons,  be 
an  indictable  nuisance,  a  public  wrong. 

The  affidavits  on  the  part  of  these  plaintiffs  show  that 
they  will  be  put  to  special  inconvenience  in  the  approach 
to  their  premises  by  the  proposed  structure  and  the  opera- 
tion thereof. 

There  are  other  questions  involved  in  the  case,  as  to  the 
manner  of  the  adoption  of  the  act,  and  as  to  the  right  of 
the  People.  &c.,  to  maintain  this  action,  <fcc.,  which  I  for- 
bear to  discuss,  as  I  have  arrived  at  a  conclusion  adverse 
to  the  claim  of  the  defendants,  without  considering  their 
other  objections  herein. 

I  was  much  struck  at  the  argument  with  the  incongruity 
of  the  people  by  their  attorney-general  attempting  to  vindi- 
cate the  corporate  rights  of  the  city  of  New  York  in  the 
streets,  in  an  action  wherein  that  corporation,  which  was 
most  affected  by  the  act,  made  no  complaint  in  respect  to 
it,  wherein  also  the  people,  by  their  highest  authority,  the 
legislature,  had  passed  the  very  act  or  law  which  the  same 
people  now  sought  to  annul.  No  reference  has  been  made 
to  the  motion  on  the  part  of  the  mayor,  aldermen,  &c,  as  a 
demurrer  to  the  complaint  has  since  been  heard,  and  is 
simultaneously  herewith  decided,  so  as  to  render  a  separate 
decision  in  their  behalf  upon  this  motion  unnecessary. 

The  motion  to  continue  the  injunction  till  the  hearing 
and  decision  of  the  action  is  granted,  with  ten  dollars  costs 
to  the  party  finally  prevailing  therein. 
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SUPREME  COURT. 

THE  PEOPLE  &c.  agt.  THE  MAYOR,  &c.,  OF  THE  CITY  or  NEW 
YORK,  and  others. 

It  seems  that  the  fee  of  the  streets  of  the  city  of  New  York,  is  vested  in  the  cor- 
poration of  the  city,  in  trust  for  the  use  of  the  public  as  highways. 

In  an  action  brought  by  the  people  of  the  state,  with  certain  individuals  named 
claiming  to  he  owners  in  fee  of.  the  property  affected,  for  the  purpose  of  declaring 
unconstitutional  and  invalid,  an  act  of  the  legislature  granting  to  certain  indi- 
viduals the  right  to  lay  down  rails  for  a  railroad  in  the  city  of  New  York,  and  for 
an  injunction  restraining  the  grantees  named  in  the  act,  and  the  corporation  of 
the  city,  from  proceeding  under  the  act,  held,  on  demurrer,  that  the  common 
council  of  the  city  was  not  a  necessary  party. 

New  York  Special  Term,  January,  -1861. 

THE  mayor,  <fcc.,  of  the  city  of  New  York,  demur  to  the 
complaint  in  this  action,  because,  first,  no  cause  of  action 
is  stated  against  the  city  corporation  as  defendants  ;  second, 
that  the  People  &c.  and  the  other  plaintiffs  are  improperly 
joined  in  this  action  as  against  the  city. 

The  object  of  the  action  is  to  obtain  the  judgment  of 
this  court  declaring  an  act  of  the  legislature  of  the  state  of 
New  York,  passed  at  their  last  session,  authorizing  the  con- 
struction of  a  railroad  in  the  streets  of  the  city  of  New 
York,  commonly  known  as  the  "  Broadway  Parallel,"  uncon- 
stitutional and  void,  and  perpetually  enjoining  the  grantees, 
&c.,  from  disturbing  the  soil  of  the  streets,  and  from  con- 
structing the  railroad  authorized  by  the  said  act,  and  also 
enjoining  the  mayor.  &c.,  of  the  city  of  New  York  from 
giving  the  assent  of  the  corporation  of  this  city  to  the  said 
grant,  or  to  the  construction  or  operating  of  a  railroad  in 
the  streets  and  avenues  designated  in  the  act. 

The  complaint  sets  forth  the  act  of  the  legislature  which 
is  complained  of — and  is  to  be  found  at  page  1,042  of  the 
session  laws  of  1860 — alleges  that  the  plaintiffs,  other  than 
the  people,  are  the  OAvners  of  the  land  fronting  on  certain 
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portions  of  the  streets  to  be  occupied  in  constructing  and 
operating  the  said  railroad,  and  that  such  plaintiffs  are  the 
owners  of  the  soil  of  the  streets  in  front  of  their  lands,  sub- 
ject only  to  the  use  thereof  by  the  public  for  highways ; 
and  that  such  railroad,  by  obstructing  the  public  and 
accustomed  use  of  the  streets,  and  the  approach  to  the 
lands  of  the  plaintiffs,  constitutes  a  nuisance  as  to  the 
public  at  large,  and  specially  as  to  the  said  plaintiffs,  who 
are  owners  of  land  fronting  on  the  streets  to  be  occupied 
by  the  railroad. 

The  complaint  also  alleges  that  the  right  or  privilege  of 
constructing  and  operating  a  city  railroad  on  the  line  pro- 
posed, is  worth  one  million  of  dollars ;  that  responsible 
parties  have  offered  that  sum  for  the  said  privilege. 

That  the  fee  of  the  land  in  the  streets  to  be  occupied  by 
the  said  railroad  is  in  the  mayor,  <fec.,  of  the  city  of  New 
York,  if  not  in  the  owners  of  the  land  fronting  on  the  said 
streets. 

That  the  defendants,  other  than  the  mayor,  <fcc.,  who  are 
the  grantees  named  in  the  said  act,  under  color  thereof, 
threaten  to  lay  down  their  rail-track  and  operate  their 
railroad  along  the  prescribed  route,  without  making  any 
compensation  to  the  owners  of  the  land  along  the  line  so 
to  be  occupied,  and  without  instituting  any  proceedings  to 
acquire  the  right  to  use  the  streets,  and  without  making 
any  compensation  to  the  mayor,  <fec.,  of  the  city  of  New 
York,  for  the  benefit  of  the  city,  or  those  represented  by 
them. 

That  the  plaintiffs,  the  people  of  this  state,  have  a  per- 
petual right  of  way  in  the  said  streets,  with  all  the  powers 
and  privileges  incident  to  such  right  of  way. 

That  the  defendants  named  as  grantees  in  the  said  act, 
are  now  endeavoring  to  procure  the  assent  of  the  mayor, 
«fec.,  of  the  city  of  New  York,  to  construct  and  operate  the 
said  railroad  ;  and  inasmuch  as  by  the  terms  of  the  said 
act,  the  mayor,  <fec.,  and  the  officers  of  the  city  corporation 
VOL.  XX.  10 
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are  prohibited  from  doing  anything  to  hinder  the  construction 
of  the  railroad,  and  are  expressly  required  to  facilitate  the 
construction  thereof,  the  plaintiffs  are  apprehensive  that, 
unless  enjoined,  the  defendants,  the  mayor,  &c.,  of  the  city 
of  New  York,  will  proceed  to  give  their  assent  to  the  said 
act,  and  to  the  grant  contained  therein. 

WILLIAM  CURTIS  NOYES,  for  the  plaintiffs. 
HENRY  H.  ANDERSON,  for  Mayor,  fyc. 

LEONARD,  Justice.  The  counsel  for  the  mayor,  aldermen, 
&c.,  for  the  city  of  New  York,  concurred  with  the  counsel 
for  the  plaintiffs,  on  the  argument  of  the  demurrer,  in  the 
proposition  that  the  act  of  the  legislature  complained  of  is 
unconstitutional  and  void,  and  that  the  authority  thereby 
granted  to  the  individual  defendants  who  are  named  in  the 
act,  to  construct  and  operate  a  railroad  in  the  streets  of 
the  city  of  New  York,  in  the  manner  thereby  provided,  is 
wholly  nugatory. 

It  will  be  assumed,  therefore,  for  the  purpose  of  this 
decision,  that  the  plaintiffs  will  succeed  in  obtaining  such 
judgment  as  against  the  defendants  who  are  named  as 
grantees  in  the  said  act. 

The  court  are  not,  however,  to  be  deemed  as  committed 
to  any  such  conclusion,  but  simply  that  the  proposition  as 
to  the  invalidity  of  the  act,  in  which  both  parties  concur, 
is  accepted  for  the  purpose  of  deciding  the  questions  raised 
by  the  demurrer. 

The  complaint  alleges  that  the  title  to  the  streets  of  the 
city  of  New  York  in  front  of  the  land  belonging  to  the 
plaintiffs,  other  than  the  people  &c.,  proposed  to  be  occupied 
by  this  railroad,  is  vested  in  such  plaintiffs. 

There  are  numerous  opinions  by  eminent  judges  of  the 
courts  of  this  state  on  record,  in  cases  where  the  question 
incidentally  arose,  wherein  it  has  been  held  that  the  fee  of 
the  streets  of  the  city  of  New  York  is  vested  in  the  cor- 
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poration  of  the  said  city,  in  trust  for  the  use  of  the  public 
as  highways,  &c. 

These  decisions  were  principally  made  in  cases  where  it 
was  considered  just  to  uphold  the  public  right  against  indi- 
vidual usurpation,  acting  under  color  of  authority. 

Such  cases  may  again  arise.  It  will  be  the  manifest  duty 
of  the  city  authorities,  should  this  demurrer  be  overruled, 
and  the  city  corporation  be  required  to  answer  the  complaint, 
to  deny  the  claim  of  the  individual  proprietors  of  the  land, 
who  are  plaintiffs  in  this  action,  to  any  right  or  title  in  the 
streets  of  the  said  city. 

Thus  an  issue  of  great  importance  to  the  people  of  the 
city  of  New  York  will  be  thrust  upon  the  mayor,  aldermen, 
&c.,  of  the  said  city,  in  their  corporate  capacity,  while  such 
an  issue  is  in  effect  only  collateral  to  the  main  question  of 
the  constitutionality  and  validity  of  this  particular  act  of 
the  legislature. 

The  plaintiffs  insist  that  the  mayor,  &c.,  of  the  city  of 
New  York  are  necessary  parties,  because  they  are  interested, 
as  the  plaintiffs  allege,  in  the  determination  of  the  question 
of  the  validity  of  the  said  act,  and  that  the  city  authorities 
will  not  be  concluded  or  estopped  by  the  judgment,  if 
rendered  for  the  plaintiffs,  from  hereafter  insisting  in  any 
future  litigation  or  action,  in  opposition  to  their  present 
position,  that  the  act  in  question  is  in  all  respects  valid  and 
binding. 

The  grantees  of  the  authority  to  construct  the  railroad 
are  the  parties  who  are  chiefly  interested  in  upholding  the 
act  of  which  the  plaintiffs  complain.  Those  grantees  are 
also  defendants  in  this  action.  If  the  city  of  New  York 
can  be  said  to  have  any  interest  in  upholding  the  act  of  a 
pecuniary  nature,  it  must  arise  under  the  second  section  in 
respect  of  the  annual  license  fee  required  to  be  paid  by  the 
grantees  named  in  the  act,  to  the  city  treasury,  for  each 
car  to  be  run  on  the  said  railroad. 

The  action  is  not  brought  to  compel  a  payment  of  com- 
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pensation  by  the  grantees  to  the  private  owners  of  land,  or 
to  the  city  corporation  for  land  in  which  they  hold  the 
title  or  fee,  or  for  city  franchises  taken  without  process  of 
law ;  but  it  is  for  the  purpose  of  having  the  legislative  act 
judicially  declared  to  be  nugatory,  and  to  prevent  the 
construction  ef  the  railroad. 

It  is  not  pretended  that  the  city  are  about  to  construct 
the  railroad,  or  that  the  city  authorities  will  ever  seek  to 
compel  the  grantees,  under  the  act  complained  of,  to  proceed 
and  construct  the  railroad  according  to  the  grant,  and  to 
run  cars  thereon,  and  pay  a  license  fee  therefor  to  the  city. 

Assuming  that  the  plaintiffs,  the  people,  &c.,  or  the 
plaintiffs  who  are  private  owners  of  land,  can  maintain 
their  standing  in  court  on  some  of  the  grounds  alleged,  as 
against  the  grantees  named  in  the  legislative  act,  who  are 
defendants  in  this  action ;  and  assuming  also  that  some  of 
the  faults  alleged  against  the  validity  of  the  act  can  be 
maintained,  there  can  be  no  reason  why  the  judgment  of 
the  court  should  not  be  pronounced  in  favor  of  the  plain- 
tiffs, and  against  the  defendants,  who  are  grantees  in  the 
act,  although  the  mayor,  aldermen,  &c.,  be  not  parties  to 
the  action. 

Assuming  again  that  final  judgment  should  be  so  pro- 
nounced for  the  plaintiffs  against  the  grantees  named  in 
the  act,  it  cannot  be  doubted  that  it  will  then  be  impossible 
for  the  mayor,  aldermen,  &c.,  to  take  any  valid  measures 
to  have  the  railroad  constructed  under  the  authority  of  the 
act  in  question. 

Assuming  the  complaint  to  be  true,  as  for  the  purposes 
of  this  demurrer  it  must  be,  there  can  be  no  public  duty 
authorizing  or  requiring  the  mayor,  aldermen,  &c.,  to  take 
any  independent  action  to  compel  the  construction  of  this 
railroad. 

It  is  inconsistent  with  the  theory  of  the  complaint,  to 
insist  that  the  mayor,  aldermen,  &c.,  will  be  injuriously 
affected  by  adjudging  the  act  to  be  nugatory,  and  that  they 
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are  therefore  necessary  parties  to  enable  the  court  so  to 
declare,  or  that  it  is  necessary  that  they  be  concluded  or 
estopped  from  setting  up  its  validity.  There  are  no  allega- 
tions to  show  that  the  interests  of  the  mayor,  aldermen, 
<fcc,  are  not  in  harmony  with  the  plaintiffs,  upon  the  main 
question  of  the  validity  of  the  act.  There  are  no  allegations 
in  the  complaint  that  the  city  corporation  have  been  invited 
to  become  plaintiffs  or  actors  in  this  action,  or  that  they 
have  refused  so  to  do.  Nor  can  the  defendants,  who  are 
named  as  grantees  in  the  act,  sustain  an  objection  to  the 
complaint  for  the  want  of  the  mayor,  aldermen,  &c.,  of  the 
city  of  New  York  as  parlies  to  the  action.  The  defendants, 
who  are  grantees  in  the  act,  can  put  at  issue  the  allegations 
of  the  complaint  in  regard  to  the  facts  upon  which  the 
plaintiffs  claim  a  standing  in  court,  and  require  the  plain- 
tiffs to  b6  put  to  their  proofs,  as  well  without  the  city 
corporation  as  a  party  as  with  them. 

No  contingency  can,  I  think,  be  suggested  in  which  the 
absence  of  the  mayor,  &c.,  of  the  city  of  New  York,  as  a 
party  to  this  action,  can  embarrass  the  plaintiffs  in  pro- 
curing a  determination  as  to  the  validity  of  the  act  com- 
plained of  as  against  the  grantees  therein,  who  are  the  only 
parties  that  can  ever  become  actors  in  constructing  a  rail- 
road under  the  said  legislative  act. 

It  appears  to  be  quite  clear  that  the  mayor,  aldermen,  <fcc., 
are  made  parties  defendant  solely  on  the  ground  that  the 
plaintiffs  apprehend  that  there  is  danger  that  the  common 
council  will  assent  to  the  construction  of  the  railroad  under 
the  authority  of  the  act.  There  are  no  facts  alleged  to 
charge  the  defendants  who  have  demurred  with  any  case 
requiring  relief,  except  the  apprehensions  just  mentioned. 

There  remains  also  to  be  considered  another  ground  upon 
which  it  is  insisted  that  the  complaint  herein  ought  to  be 
maintained.  Assuming  all  the  facts  stated  in  the  complaint 
to  be  true,  are  the  plaintiffs  entitled  to  a  perpetual  injunction 
against  the  mayor,  aldermen,  &c.,  of  the  said  city,  from 


150  NEW  YORK  PRACTICE  REPORTS. 

People  agt.  The  Mayor,  Ac.,  of  New  York. 

assenting  to  the  grant  contained  in  the  said  act,  or  to  the 
construction  and  operating  of  the  said  railroad  ? 

Referring  again  to  the  facts  alleged  in  the  complaint 
affecting  the  said  defendants,  they  are,  that  the  defendants 
•who  are  named  in  the  act  are  endeavoring  to  procure  the 
assent  of  the  common  council,  and  the  plaintiffs  are  appre- 
hensive that  they  (those  defendants)  will  succeed  in  obtain- 
ing such  assent.  There  is  no  allegation  that  any  resolution 
has  been  offered  in  either  board  of  the  common  council,  or 
that  any  action  has  been  begun  in  either  board  affecting 
the  subject,  or  that  there  is  a  majority  in  either  board 
favorable  to  giving  such  assent. 

The  assent  could  not  be  given  without  a  resolution  of 
the  common  council  duly  passed.  No  officer  of  the  city 
government  is  clothed  with  the  authority  to  give  such 
assent  without  the  sanction  of  the  common  council. 

The  injunction,  then,  in  effect,  restrains  the  common 
council  from  performing  a  legislative  act  or  function. 

It  has  been  previously  determined  by  this  court  that  an 
injunction  for  such  a  purpose  could  not  properly  be  granted. 

Should  such  a  resolution  be  adopted,  it  will  then  be  in 
season  to  restrain  the  operation  thereof  by  injunction,  if  it 
be  invalid  for  any  reason.  Such  a  resolution  may  never  be 
passed,  or  even  proposed. 

The  facts  alleged  upon  which  the  apprehension  of  the 
plaintiffs  is  founded,  are  too  vague  and  indefinite  to  warrant 
the  belief  of  actual  danger. 

Whatever  opinion  the  plaintiffs  or  the  public  may  enter- 
tain in  respect  to  the  good  faith  of  the  city  legislature  in 
the  execution  of  the  duties  confided  to  them,  no  court  can 
accept  that  opinion"  on  rumor  or  suspicion  alone.  The 
action  of  the  court  must  be  based  on  distinct  charges  of 
facts,  from  which  the  desired  conclusion  can  be  drawn,  and 
which,  upon  issue  joined,  can  be  sustained  or  rebutted  by 
proof. 

In  this  case  the  plaintiffs  make  no  allegation  of  any  facts 
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showing  why  this  court  ought  to  determine,  judicially,  that 
the  mayor  and  aldermen  will  consent  to  the  construction  or 
operation  of  the  proposed  railroad. 

Judgment  will  therefore  be  entered  for  the  defendants, 
the  mayor,  aldermen,  and  common  council  of  the  city  of 
New  York,  upon  the  demurrer^  with  costs. 


BUFFALO  SUPERIOR  COURT. 
JAMES  M.  SMITH,  receiver,  agt.  HIRAM  E.  HOWARD  and  others. 

Equity  will  reform  an  assignment  in  trust  for  creditors,  making  preferences,  where 

the  draftsman  has  made  a  plain  mistake  in  reducing  to  form  the  instructions  or  tbo 

expressed  intent  of  the  assignor,  but  not  his  silent  intent. 
But  such  an  instrument  will  not  be  reformed  upon  the  answer  of  the  defendants,  when 

all  the  persons  interested  in  the  assignment  are  not  parties  to  the  action. 
The  §  274  of  the  Code,  that  the  judgment  may  grant  to  the  defendant  any  affirmative 

relief,  does  not  apply  to  cases  where  the  proper  parties  are  not  before  the  court, 

and  can  only  be  brought  in  by  cross  action. 
Evidence  of  mistake  in  reducing  the  assignment  to  writing  is  not  admissible  to  explain 

away  the  fraudulent  intent  expressed  upon  the  face  of  the  instrument. 

November  Special  Term,  1859. 

ACTION  to  set  aside  the  assignment  set  out  in  the  case  of 
Smith  &  Peters  against  the  same  defendants  reported,  ante, 
p.  121.  In  this  case  the  defendants  set  up  in  their  answers 
mistake  in  the  draftsman  in  preparing  the  fifth  clause,  and 
asked  to  have  it  reformed.  The  case  was  tried  before  Justice 
HASTEN,  at  special  term. 

JOHN  GANSON,  for  plaintiff". 

S.  G.  HAVEN  and  J.  L.  TALCOTT,  for  Howard,  assignee. 

BROWN  &  ROGERS,  for  assignors. 

HASTEN,  Justice.  In  the  case  of  Smith  &  Peters  against 
these  same  defendants,  this  court,  at  the  last  general  term, 
held  the  assignment  of  the  24th  of  February,  1857,  made 
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by  Thomas  and  Lathrop  to  the  defendant,  Howard,  in  trust 
for  creditors,  to  be  fraudulent  and  void.  That  decision 
went  upon  the  ground,  that  the  fifth  clause  afforded  a 
conclusive  presumption  of  an  intent,  on  the  part  of  the 
assignors,  to  hinder  and  defraud  their  creditors. 

In  this  case  the  defendants  set  up  in  their  answers,  and 
claim  that  the  fifth  clause  in  the  assignment,  in  the  form 
in  which  it  stands  upon  the  face  of  the  assignment,  does 
not  express  the  true  intent  of  the  assignors ;  and  that  the 
gentleman  who  drew  the  assignment  made  a  mistake  in 
expressing  their  intent. 

To  support  this  position,  the  defendants  upon  the  trial, 
under  objection,  gave  certain  parol  evidence. 

It  also  appeared  upon  the  trial,  that  there  were  quite  a 
large  number  of  creditors  of  the  assignors,  several  of  whom 
had  recovered  judgments,  and  commenced  actions  to  set 
aside  the  assignment,  and  that  in  one  of  those  actions  the 
plaintiff  therein  had  obtained  judgment. 

The  defendants  claim  that  parol  evidence  of  mistake  is 
competent  for  two  purposes  : 

First, — By  way  of  defence,  to  repel  the  presumption  of 
a  fraudulent  intent  in  fact,  afforded  by  the  fifth  clause. 

Second, — To  obtain  a  reformation  of  the  assignment  by 
way  of  affirmative  relief  in  this  action. 

First, — I  am  of  the  opinion  that  the  fifth  clause  of  the 
assignment,  so  long  as  it  stands  upon  the  face  of  the  assign- 
ment unreformed,  affords  a  conclusive,  and  not  a  disputable 
presumption  of  a  fraudulent  intent  in  fact.  And  that  parol 
evidence  of  a  mistake  in  preparing  the  instrument,  is  not  in 
this  action  admissible,  by  way  of  defence,  to  repel  that 
presumption. 

To  admit  such  evidence,  and  to  give  effect  to  it,  without 
reforming  the  instrument,  would  be  to  throw  the  plaintiff 
out  of  court,  and  to  leave  the  fraudulent  instrument  to  be 
executed  in  the  form  in  which  it  was  drawn.  For,  until 
it  is  reformed,  the  assignee  must  follow  the  instrument. 
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Second,  —  I  am  of  the  opinion  that  the  assignment  cannot 
be  reformed  in  this  action  upon  the  answers  of  the  defendants, 
by  way  of  affirmative  relief.  The  proper  parties  are  not 
before  the  court.  All  of  the  creditors  of  the  assignors, 
provided  for  in  the  assignment,  joint  and  individual,  are 
necessary  parties  to  an  action  to  reform  the  assignment. 

If  the  fifth  clause  did  not  affect  the  whole  deed,  as  it 
does,  but  only  those  creditors  provided  for  in  it,  then  they 
only  would  be  necessary  parties.  But  to  this  action  those 
creditors  even,  are  not  parties  ;  and  to  reform  that  clause 
would  affect  their  rights  by  materially  changing  the  distri- 
bution. 

Nor  are  those  persons  parties  to  this  action,  who  by 
their  actions  commenced,  have  acquired  a  lien. 

The  deed  of  assignment  should  not  be  reformed,  except 
by  a  judgment  which  will  be  binding  upon  the  assignors, 
the  assignee  and  all  the  creditors  provided  for  in  the 
assignment. 

These  creditors  can  only  be  brought  in  by  a  cross  action. 

The  provision  of  section  274  of  the  Code,  that  the  judgment 
"  may  grant  to  the  defendant  any  affirmative  relief  to  which 
he  may  be  entitled,"  does  not  apply  to  cases  in  which  a 
complete  determination  of  the  controversy  presented  by  the 
answer,  and  upon  which  the  relief  is  demanded,  cannot  be 
had  without  the  presence  of  other  parties,  who  can  only  be 
properly  brought  in  by  the  defendant  by  his  cross  action. 
In  such  cases  the  defendant  is  not  "  entitled"  to  affirmative 
relief. 

Equity  will,  I  think,  reform  an  assignment  in  trust  for 
the  benefit  of  creditors,  containing  preferences,  where  the 
draftsman  has  made  a  plain  mistake  in  reducing  to  form, 
the  instructions,  or  the  expressed  intent  of  the  assignors. 

The  legal  right  to  create  such  trusts  is  well  established, 
both  at  law  and  in  equity. 

If  the  trustee  refuses  to  execute  the  trust,  or  becomes 
incompetent,  or  dies,  equity  takes  up  the  trust  and  executes  it. 
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But  in  order  to  reform  such  an  instrument,  the  mistake 
must  be  clearly  shown ;  and  that  the  instrument  does  not 
truly  express  the  directions  given,  or  the  intent  of  the 
parties  expressed ;  and  what  such  intent  or  directions  in 
fact  were. 

If  there  be  provisions  in  such  an  instrument  upon  a  matter 
in  respect  to  which  the  assignors  gave  no  directions,  nor 
expressed  any  intent,  and  which  provisions  they  knew  were 
contained  in  the  instrument  at  the  time  they  executed  it, 
equity  will  not  reform  the  instrument  upon  parol  proof 
that  the  true  construction  of  such  provisions  is  different 
from  the  silent  or  secret  intent  of  the  assignors. 

And  this  is  all  that  the  defendants  have  by  their  proofs 
been  able  to  establish. 

To  reform  such  an  instrument,  equity  will  not  be  satisfied 
with  proof  of  a  silent  or  secret  intent  or  design  different 
from  that  conveyed  by  the  instrument,  but  will  require 
clear  proof  of  an  expressed  one. 

Upon  the  merits,  also,  I  am  of  the  opinion  that  the 
defendants  are  not  entitled  to  a  reformation  of  this  clause. 


NEW  YORK  COMMON  PLEAS. 

ROBERT  FERDON,  respondent,  agt.  OBADIAH  N.  CUNNINGHAM, 
appellant. 

A  person  performing  services  as  a  public  cartman  in  the  city  of  New  York,  without 
having  a  city  license,  as  such  cartman,  cannot  recover  for  such  services. 

December  General  Term,  1860. 

Present,  DALY,  First  Judge,  BRADY  and  HILTON,  Judges. 

THIS  action  came  up  on  appeal  from  a  judgment  of  the 
marine  court  of  this  city,  in  favor  of  the  respondent,  and 
against  the  appellant,  for  the  sum  of  $220.46,  rendered  at 
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the  trial  term  of  said  court,  and  affirmed  at  the  general 
term  thereof,  with  costs. 

The  facts  in  the  case  appear  from  the  return  to  this  court 
to  be  as  follows :  That  the  parties  are  residents  of  the  city 
of  New  York;  that  between  the  1st  day  of  May,  1857,  and 
the  1st  day  of  November  of  the  same  year,  the  plaintiff,  as 
a  public  cartman,  performed  services  for  the  appellant, 
amounting  to  the  sum  of  $175.75 ;  that  such  services  were 
rendered  in  the  city  of  New  York. 

The  appellant  admitted  the  performance  of  said  services, 
and  that  he  had  not  paid  for  the  same,  but  for  a  defence 
alleged  that  the  respondent,  at  the  time,  had  no  license, 
pursuant  to  the  ordinance  of  said  city  in  relation  to  the 
"  licensing  and  otherwise  regulating  the  use  and  employment 
of  carts  and  cartmen." 

On  the  trial  in  the  marine  court,  before  Justice  ALKER, 
the  respondent  admitted  he  had  no  license  pursuant  to  said 
ordinance,  which  was  read  in  evidence,  and  that  he  carted 
for  other  persons  at  or  about  the  same  time,  for  hire  and 
reward.  The  said  justice  decided  as  matter  of  law  that 
the  respondent  was  entitled  to  recover,  and  ordered  judgment 
as  aforesaid,  which  the  general  term  of  said  court  affirmed. 

G.  0.  HULSE  and  LUDOVIC  BENNETT,  for  appellant, 

submitted  the  following  points  : 

1.  The  first  section  of  the  ordinance  defines  a  public  cart, 
and  any  person  using  such  cart  without  first  obtaining 
license  therefor,  as  thereinafter  provided,  shall  be  guilty  of 
a  violation  of  this  chapter. 

Section  "  five"  says,  no  public  cart  shall  be  driven  or 
used  within  said  city,  except  by  a  duly  licensed  public 
cartman. 

Section  48  provides,  that  all  persons  who  shall  violate  or 
fail  to  comply  with  any  of  the  provisions  of  this  chapter, 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction 
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thereof,  shall  be  punished,  &c.,  or,  in  lieu  thereof,  shall 
forfeit  and  pay,  &c. 

2.  The  services  rendered  in  this  action  were  performed 
in  violation  of  this  ordinance. 

3.  This  ordinance  will  receive  the  same  construction  as 
the  one  in  the  case  reported  in  5  Sand.  S.  C.  R.,  153. 

4.  Every  contract  made  for  or  about  any  matter  or  thing 
which  is  prohibited  and  made  unlawful  by  statute,  is  a  void 
contract.     Though  the  statute  does  not  mention  that  it  shall 
be  so,  but  only  inflicts  a  penalty  on  the  offender,  because  a 
penalty  implies  a  prohibition,  though  there  are  no  prohibit- 
ing words  in  the  statute.     (1  Smith's  L.  Cases,  502,  and 
cases;  5  Johns.,  327,  335  ;  3  Denio,  226,  and  cases;  12  Barb., 
21,  and  cases;  5  Sand.,  153.) 

CRAM  &  FOWLER,  for  respondent, 

submitted  the  following  points : 

1.  The  ordinance  of  the  common  council  no  where  pro- 
hibits carting,  or  declares  that  contracts  made  by  unlicensed 
cartmen  shall  be  void  :  it  only  provides  that  a  cartman  shall 
take  out  a  license ;  if  he  do  not,  he  is  guilty  of  a  violation 
of  the  ordinance,  and  may  be  punished  as  therein  provided ; 
but  he  cannot  be  punished  in  another  and  different  manner. 
The  ordinance  is  penal  in  its  provisions,  and  must  be  con- 
strued strictly.     (2  Story  on  Con.,  p.  60.) 

2.  The  ordinance  is  merely  directory.     There  is  nothing 
in  the  ordinance  which  looks  to  the  avoiding  of  contracts, 
as  the  means  by  which  prohibition  is  to  be  enforced,  and 
cartmen  compelled  to  take  out  a  license.     But  if  so,  -that 
remedy  should  be  confined  solely  to  the  party  wronged — 
the  corporation.     (Brown  agt.  Duncan,  10  B.  fy  C.,  93.) 

3.  The  contract  in  question  is  not  in  direct  violation  of 
the  ordinance ;  it  is  only  collaterally  connected  with  it,  and 
is  therefore  valid. 

"  Where  a  person  sold  tobacco,  without  previously  com- 
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plying  with  the  statute  regulations  as  to  obtaining  a  license, 
it  was  held  that  he  might  sue  the  vendee  for  the  price,  since 
the  contract  of  sale  was  wholly  independent  and  collateral 
to  the  illegality."  (Johnson  agt.  Hudson,  11  East  R.,  180; 
Story  on  Con.,  747,  748.) 

4.  When  the  object  of  a  statute  is  for  the  purpose  of 
raising  revenue — as  for  instance,  that  persons  dealing  in  a 
particular  kind  of  goods  should  take  out  a  license  for  the 
sale  thereof,  and  inflicting  a  penalty  on  the  seller  in  case  he 
does  not — there  is  no  intention  of  prohibiting  a  contract  for 
the  sale  of  such  goods,  and  an  unlicensed  vendor  can  recover 
the  price  thereof.     (Chitty  on  Con.,  ed.  of  1848,  p.  419,420, 
and  cases  there  cited;  3  Denio,  226.) 

5.  The  cases  relied  on  by  defendant  are  not  in  point. 
The  case  of  Hunt  agt.  Knickerbocker,  (5  Johns.,  326.)  was 

an  action  brought  to  recover  the  price  of  lottery  tickets 
deposited  with  defendant  as  agent  for  sale,  and  sold  by  him. 
Held  that  plaintiff  could  not  recover  because  lotteries  are 
contrary  to  public  policy  and  unlawful,  and  the  statute 
delares  that  "  all  contracts,  agreements,  and  securities  given, 
made,  or  executed  for  or  on  account  of  the  same  (lotteries) 
shall  be  utterly  void.  (2  R.  S.,  5th  ed.,  p.  929,  §  31.) 

The  case  of  Beman  agt.  Tugnot,  (5  Sand.,  153,)  was  an 
action  brought  to  recover  the  contract  price  for  construct- 
ing a  roof  on  defendant's  house,  to  be  fire  proof,  and  con- 
structed in  a  manner  to  be  approved  by  fire  department, 
and  in  accordance  with  the  fire  laws  of  the  city.  The  roof 
was  not  so  constructed,  but  was  constructed  in  direct 
violation  of  the  fire  laws,  and  defendant  was  compelled  to 
remove  the  same  in  consequence  thereof. 

On  the  above  facts,  the  jury  found  a  verdict  for  defendant, 
and  the  court  on  appeal,  sustained  the  same. 

The  case  of  Bell  agt.  Quin,  (2  Sand.,  146.)  was  an  action 
on  a  promissory  note,  payable  to  Williams  &  Ferguson,  and 
endorsed  by  them  to  plaintiff.  Williams,  one  of  the  makers, 
at  the  time  of  giving  the  note,  was  an  alderman  of  the  city 
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of  New  York,  and  interested  in  a  contract  for  supplying 
the  alms-house  with  coal.  The  note  in  question  was  given 
for  Williams  &  Ferguson's  share  of  the  profits  growing  out 
of  such  contract. 

As  the  charter  of  the  city  provides,  "  that  no  member  of 
the  common  council  shall,  during  the  period  for  which  he 
was  elected,  be  directly  or  indirectly  interested  in  any  con- 
tract, the  expenses  or  consideration  whereof  are  to  be  paid 
under  any  ordinance  of  the  common  council,"  the  court 
properly  decided  that  plaintiff  could  not  recover. 

Held,  by  the  COURT,  that  the  respondent  could  not  recover ; 
that  the  contract  was  illegal,  the  same  being  prohibited  by 
the  ordinances  of  said  city,  (see  chapter  37  of  the  revised 
ordinances  of  said  city,  1859;)  that  a  person  performing 
services  as  a  public  cartman,  in  the  city  of  New  York, 
without  having  a  license  pursuant  to  the  ordinances  of  said 
city  for  such  purpose,  cannot  recover  pay  for  such  services, 
and  that  the  judgment  of  the  marine  court  must  be  and 
thereupon  wa  reversed. 


SUPREME  COURT. 

ALEXANDER  M.  C.  SMITH,  on  behalf  of  himself  and  others, 
agt.  HENRY  WELLS  and  others. 

A  plaintiff  cannot  demand  the  appointment  of  a  receiver  of  property  in  which  he  has 

no  interest,  although  he  may  have  a  cause  of  action  for  its  injury  when  he  formerly 

owned  it. 
There  is  BO  provision  of  the  Code  that  allows  an  answer,  or  a  part  thereof,  to  be 

stricken  out  for  inconsistency  only. 
When  from  the  whole  answer  there  was  not  sufficient  evidence  of  the  falsity  of  a 

general  denial  which  was  asked  to  be  stricken  out ;  but  the  court  ordered  it  to  bo 

made  more  definite  and  certain. 
It  seems  that  the  defendant  may,  in  his  answer,  admit  specifically  a  part  of  tho 

allegations  of  the  complaint,  and  deny  generally  the  remainder. 
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JVeto  York  Special  Term,  October,  1860. 

Two  motions  were  made  on  behalf  of  the  plaintiffs  in 
this  action :  one  to  strike  out  a  portion  of  the  defendants' 
answer,  and  that  certain  parts  of  it  be  made  more  definite  and 
certain,  or  that  defendants  be  required  to  elect  as  to  certain 
defences ;  and  the  other,  for  the  appointment  of  a  receiver. 

The  plaintiff,  A.  M.  C.  Smith,  brought  his  action  on  behalf 
of  himself  and  all  others  stockholders  or  associates  in  the 
joint  stock  company,  or  association  known  as  the  "American 
Express  Company,"  the  principal  office  of  which  was  in  the 
city  and  state  of  New  York,  and  which  expired  on  or  about 
the  first  day  of  January,  1860.  The  complaint,  after  stating 
the  organization  of  the  American  Express  Company  pre^i- 
ous  to  1850,  contained  allegations,  the  substance  of  which  is 
stated  in  the  following  order,  to  wit :  1.  That  the  articles 
of  association  are  in  the  possession  and  control  of  the 
defendants.  2.  Stating  the  style  and  name  of  the  association, 
and  its  duration,  ten  years  from  January  1,  1850.  3.  The 
amount  of  the  capital  stock  of  the  association,  ($175,000;) 
its  division  into  shares  of  $100  each ;  and  the  mode  of 
transferring  the  stock.  4.  The  management  of  the  affairs 
of  the  association  to  be  vested  in  and  controlled  by  seven 
trustees  or  directors,  chosen  by  the  stockholders — naming 
seven  of  the  directors  who  were  chosen  to  continue  until 
others  were  appointed.  5.  Providing  for  a  new  election  of 
trustees  on  the  requisition  of  a  majority  in  amount  of  the 
stockholders.  6.  Specifying  the  power  and  duty  of  the 
trustees,  or  a  majority  of  them.  7.  Providing  that  "  in  case 
of  disagreement  of  the  trustees  in  relation  to  any  matter  or 
thing,  a  majority  should  control;"  and  that  "  no  acting  trus- 
tee should  engage,  be  concerned,  or  in  any  way  interested  in 
any  business  or  thing  detrimental  to,  or  which  should  inter- 
fere with  the  character,  credit,  profits,  or  advancement  of 
the  best  interests  of  the  association."  8.  That  in  1853  the 
capital  stock  of  the  association  was  increased  to  $750,000, 
by  merging  in  it  another  (opposition)  express  company, 
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called  the  United  States  Express  Company,  formed  in  that 
year  by  Wm.  A.  Livingston  and  others,  and  as  thus  modified 
the  association  continued  as  before. 

The  complaint  then  alleged  that  in  May,  1854,  five  (out 
of  seven)  of  the  defendants  (naming  them)  who  were  then 
trustees  of  the  American  Express  Company,  in  connection 
with  others,  organized  another  express  company,  called  the 
"  United  States  Express  Company,"  for  the  purpose  of 
carrying  on  a  similar  business  in  all  respects  as  the  American 
Express  Company ;  that  the  defendants  named  were  the 
principal  actors  in  the  formation  of  the  said  United  States 
Express  Company,  and  took,  each,  a  large  amount  of  the 
capital  stock  thereof,  which  they  continued  to  own  and 
hold;  averring  that  said  last  mentioned  company  was 
organized  and  intended  as  a  rival  company  to  the  former, 
and  was  in  a  great  degree,  though  secretly  and  fraudulently, 
under  the  control  and  management  of  the  defendants  named. 

That  before  and  about  the  time  of  the  sale  to  the  United 
States  Express  Company  hereafter  mentioned,  the  American 
Express  Company  owned  and  possessed  the  good  will  of  a 
valuable  and  profitable  route,  known  as  the  Erie  railroad 
division  of  their  business,  extending  along  said  railroad 
from  the  city  of  New  York  to  Dunkirk ;  thence  to  Toledo, 
Chicago,  Galena,  Milwaukee,  St.  Louis,  Cleveland, Cincinnati, 
and  other  places ;  that  at  the  different  numerous  stopping 
places  along  the  Erie  railroad  from  New  York  to  Dunkirk, 
the  American  Express  Company  had  established,  at  consid- 
erable expense,  offices  and  agencies,  with  valuable  safes  and 
furniture,  horses,  wagons,  &c,  at  each  place,  necessary  to 
carry  on  their  business,  and  had  also  erected  and  owned  a 
large  warehouse  at  Elmira,  N.  Y.,  worth  about  $6,000,  and 
owned  and  possessed  other  valuable  property  at  different 
places  on  said  Erie  railroad,  as  well  as  at  the  city  of  New 
York,  connected  therewith. 

That  the  good  will  of  the  said  division  of  the  business, 
including  the  real  and  personal  property  devoted  thereto, 
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was  worth  $250,000,  being  at  that  time  nearly  one-half  of 
the  property  of  the  company, 

That  about  the  first  day  of  May,  1854,  the  said  defendants, 
Henry  Wells,  John  Btitterfield,  Johnston  Livingston,  Wm. 
G.  Fargo,  and  E.  P.  Williams,  a  majority  of  the  trustees  or 
directors  of  said  American  Express  Company,  and  falsely, 
fraudulently,  and  corruptly  acting  in  concert  to  use  and 
abuse  the  powers  with  which  they  were  vested  as  a  majority 
of  the  trustees  of  that  company,  and  jointly  intending  to 
cheat  #nd  defraud  that  company  and  its  stockholders  of  a 
valuable  portion  of  the  property  thereof,  in  the  name  of 
that  company,  sold,  assigned,  transferred,  and  set  over  to 
the  said  United  States  Express  Company,  all  and  singular, 
the  good  will  of  the  said  Erie  railroad  division  of  business 
aforesaid  ;  and  all  and  singular  the  real  and  personal 
property,  with  their  incidents  and  appurtenances,  for  the 
nominal  price  of  $150,000  —  $30,000  to  be  paid  in  cash,  and 
the  balance  by  the  notes  of  the  United  States  Express 
Company. 

That  it  was  a  condition  of  the  sale,  agreed  to  by  the 
respective  companies,  that  their  profits  should  be  divided 
in  the  ratio  of  three-fifths  to  the  American  and  two-fifths  to 

• 

the  U.  S.  companies,  for  that  portion  of  their  route  between 
the  city  of  New  York  and  Dunkirk  and  Buffalo  ;  and  that 
for  that  portion  of  their  route  west  of  Dunkirk  and  Buffalo 
their  profits  should  be  divided  equally  between  them. 

That  the  sale,  although  consummated  in  the  name  of  the 
American  Express  Company,  as  one  of  the  parties,  was,  in 
reality,  the  act  of  the  defendants,  who  had  conspired  and 
combined  together  among  themselves  to  enrich  the  United 
States  Express  Company  at  the  expense  of  the  American 
company  ;  that  there  was  no  necessity  for  such  sale  ;  that 
it  was  not  designed  or  intended  to  benefit  the  American 
association  ;  that  it  was  fraudulent  on  the  part  of  the 
defendants,  and  carried  through  with  fraudulent  aims  and 
intentions  on  their  part  ;  that  it  was  in  express  violation  of 
VOL.  XX.  11 
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the  articles  of  association  of  the  American  company ;  that 
it  was  prejudicial  to  the  other  stockholders  of  the  American 
company;  that  it  was  not  based  on  a  full  and  fair  considera- 
tion, and  that  it  was  in  effect  a  sale  from  the  defendants  as 
trustees,  in  contravention  of  the  trust,  and  in  disregard  of 
their  legal  and  conventional  duty  to  themselves  as  principals 
and  beneficiaries  in  a  rival  company. 

After  alleging  that  the  United  States  company  immediately 
upon  the  aforesaid  sale  to  them,  took  and  continued  in 
possession  of  the  property,  &c.,  and  had  up  to  the  first  of 
January.  1860,  drawn  on  account  of  their  proportion  of 
profits  from  the  moneys  of  the  American  company,  $290,000, 
alleged  that  the  notes  given  for  $120,000  of  the  pretended 
consideration  for  said  sale  ($150,000,)  had  been  paid  (if  at 
all,)  in  no  other  way  than  out  of  moneys  claimed  and  drawn 
as  profits  by  the  United  States  company,  under  the  terms 
of  the  sale. 

That  the  defendants,  Henry  Wells,  John  Butterfield, 
Johnston  Livingston,  and  "William  G.  Fargo,  acted  as 
trustees  of  the  American  company  from  the  time  of  the 
said  sale  down  to  its  dissolution,  January  1,  1860.  That 
immediately  after  said  sale,  E.  P.  Williams  resigned  as 
trustee  of  the  American  company,  and  became  a  trustee  or 
director  in  the  United  States  company,  in  order,  to  take 
charge  of  and  control  the  interests  of  the  defendants  in  the 
latter  company,  as  a  part  of"  the  scheme  of  the  defendants. 

That  some  short  time  before  the  said  sale,  with  a  view  to 
the  ulterior  objects  of  the  defendants,  particularly  in  con- 
nection with  the  said  sale,  the  defendants,  in  conjunction 
with  others,  procured  the  American  company  to  be  shut  off, 
or  excluded  from  the  Erie  railroad,  by  the  action  of  the 
latter  company,  and  at  the  time  of  so  doing  the  defendants 
were  engaged  in  maturing  the  plans  which  wrere  consummated 
in  the  said  sale. 

That  the  Erie  railroad  conducted  themselves  the  express 
business  of  their  road  from  about  the  15th  of  May,  1856, 
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to  about  the  15tb  of  August,  1858,  excluding  the  United 
States  company  from  their  road  during  that  period,  so  far 
as  its  business  beyond  Dunkirk  and  Buffalo  was  concerned ; 
during  which  period  the  latter  company  claimed  and  drew 
in  the  ratio  above  mentioned  from  the  profits  of  the  Ameri- 
can company. 

That  the  effect  of  the  said  sale  to  the  United  States 
company  was  and  has  been  greatly  to  depreciate  the  value 
of  the  stock  of  the  American  company  ;  that  before  that 
time  the  said  stock  paid  annual  dividends  of  twenty  per 
cent ;  and  that  after  that  it  fell  to  sixteen,  and  then  to 
twelve  per  cent,  and  finally,  in  the  year  1859,  to  four  per 
cent. 

That  before  and  at  the  time  of  the  sale  the  plaintiff  was 
the  owner  of  about  129  shares  of  the  capital  stock  of  the 
American  company,  and  that  down  to,  and  oh  or  about  the 
27th  day  of  December  last  (1859)  he  continued  to  be  and 
remained  the  owner  of  72  shares  thereof. 

That  the  defendants,  at  the  time  of  the  sale,  owned  and 
controlled  some  400  or  500  shares  of  the  capital  stock  of 
the  American  company,  which  they  sold  off  at  intervals, 
until,  at  the  time  of  the  dissolution  of  the  latter  company, 
they  owned  or  controlled  less  than  200  shares. 

That  the  stockholders  of  the  American  company,  at  the 
time  of  said  sale,  were  numerous;  that  they  were  also 
numerous  at  the  time  of  the  dissolution  of  the  company  on 
the  1st  January,  1860  ;  that  they  are  not  all  known  to  the 
plaintiff,  and  he  believes  it  would  be  impracticable  to  bring 
them  all  before  the  court.  That  this  action  is  brought  in 
good  faith,  and  without  any  connivance  or  collusion  with 
the  defendants,  or  any  of  them. 

That  the  fraud  of  the  defendants  herein  before  stated, 
and  particularly  that  of  forming  the  United  States  company, 
and  making  the  said  sale  to  them,  was  not  discovered  by 
the  plaintiff  until  on  or  about  the  1st  day  of  January,  1860. 
That  it  is  impossble  to  make  the  American  company,  as 
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such,  a  party  to  this  action,  the  company  having  expired  or 
become  dissolved  by  lapse  of  time  as  above  stated. 

The  plaintiff  demands  judgment  against  the  defendants, 
that  the  sale  made  by  them  as  herein  above  set  forth  to  the 
United  States  company,  be,  as  between  the  plaintiff  suing 
as  aforesaid  and  the  defendants,  vacated,  set  aside,  and 
altogether  held  to  be  null.  That  an  account  be  taken,  &c., 
and  that  the  defendants  be  made  individually  liable,  &c. 

The  answer  of  the  defendants  admitted  as  true  a  portion 
of  the  allegations  of  the  complaint,  those  numbered  from 
one  to  eight  inclusive,  and  some  portions  of  some  of  the 
subsequent  allegations.  It  then  stated  (at  folio  15)  :  "And 
these  defendants  say  that  as  to  each  and  every  other  allega- 
tion in  the  complaint  contained  not  herein  before  admitted, 
they  say  that  they  deny  the  same."  The  answer  then  pro- 
ceeds to  state  separate  and  further  defences  to  the  specific 
allegations  of  the  complaint,  among  which  it  is  important 
to  state  the  following  (at  folios  21  and  22)  :  "  And  for  a 
further  and  separate  defence,  defendants  say  that  the  said 
American  Express  Company,  first  organized,  never  held  any 
good  will  or  exclusive  right  over  the  Erie  railroad  division, 
in  the  complaint  mentioned  ;  that  said  railroad  company  at 
all  times  refused  to  give  said  association  any  exclusive 
right  for  any  time  to  the  use  of  said  road  for  the  prosecution 
of  said  business,  but  that  on  the  contrary,  before  the  first 
day  of  May,  1854,  the  said  Erie  railroad  company  had 
notified  the  said  American  Express  Company  that  they 
could  not  run  their  express  or  conduct  their  said  business 
on  said  road  from  and  after  the  first  day  of  May,  1854; 
and  that  whatever  sale  was  made  by  them  to  any  person  at 
any  time  of  any  of  the  property  of  said  association,  in  con- 
sequence ofi  their  being  obliged  to  relinquish  and  abandon 
said  route  of  their  business,  was  made  by  them  for  said 
association,  and  in  the  exercise  of  a  sound  judgment  and 
discretion  by  them  used  and  exercised  as  such  trustees,  and 
in  good  faith  under  the  powers  vested  in  them  by  the 
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articles  of  association,  and  for  a  fair  and  just  consideration  ; 
and  the  same  has  been  realized  by  and  divided  amongst  all 
the  stockholders  and  associates,  the  plaintiff  receiving  his 
pro  rata  share,  dividend,  or  proportion  thereof;  and  the 
defendants  aver  that  they  have  always,  in  the  exercise  of 
their  office  as  such  trustees,  endeavored  to  discharge  the 
duties  of  their  office  faithfully,  and  so  as  to  advance  the 
best  interests  of  the  said  company  and  their  associates." 

And  as  another  defence,  it  was  stated  that  before  the 
dissolution  of  the  said  American  Express  Company,  in  the 
complaint  mentioned,  the  said  association,  for  a  valuable 
consideration,  duly  sold  and  transferred  to  an  association 
called  the  "  American  Express  Company,"  organized  on  the 
day  of  the  termination  of  the  first  mentioned  association, 
all  the  property,  assets,  claims  and  demands,  rights  of 
action  and  interests  of  every  name  or  nature,  wheresoever 
the  same  might  exist,  and  that  by  virtue  thereof,  the  said 
association  so  last  organized  succeeded  to  all  the  rights, 
claims,  actions  and  causes  of  action,  property  assets  and 
effects  of  every  name  and  nature  belonging  to  or  in  which 
the  association  first  mentioned  were  interested  ;  that  said  sale 
was  made  in  the  presence  of  and  without  objection  on  the 
part  of  the  plaintiff,  wherefore  the  defendants  object  that 
the  said  last  named  association  is  a  necessary  party  to  this 
action,  and  that  this  action  cannot  be  maintained  by  this 
plaintiff.  Also,  that  on  the  29th  of  December,  1859,  and 
before  the  dissolution  of  the  association,  the  plaintiff  sold 
out  all  his  interest  in  said  association,  and  his  right  and 
interest  in  its  property  and  effects  to  one  D.  P.  Smith, 
whereby  the  plaintiff  had  no  interest  of  any  kind  or  nature 
in  and  to  any  relief  claim  or  demand  in  the  complaint  set 
forth,  at  the  time  of  the  commencement  of  this  action. 

JOHN  H.  TRAPP,  attorney,  and  JOHN  GRAHAM,  counsel 
for  plaintiff". 

VAN  YORST  <fe  BEARDSLEE,  attorneys,  and  H.  C.  YAK 
YORST,  counsel  for  defendants. 
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LEONARD,  J.  The  complaint  relates  to  an  alleged  fraud 
committed  by  the  defendants  as  trustees  of  property  in 
which  the  plaintiff  had  an  interest  several  years  ago,  where- 
by the  defendants  have  caused  an  injury  to  the  plaintiff. 

The  act  complained  of  might  have  justified  the  court  in 
appointing  a  receiver,  or  removing  the  defendants  from  their 
trust  when  the  offence  was  committed,  and  when  the  plain- 
tiff had  an  interest  .in  the  property. 

It  appears  now,  from  the  answer,  that  the  plaintiff  has 
sold  and  transferred  all  his  interest  in  the  property  which 
the  defendants  held  as  trustees,  and  which  they  probably 
still  hold. 

His  right  of  action  for  the  injury  done  to  his  property,  in 
its  value,  by  the  alleged  fraud  of  the  defendants,  remains 
however. 

The  plaintiff  cannot  demand  the  appointment  of  a  receiver 
of  property  in  which  he  has  no  interest. 

The  allegation  of  the  answer  is  distinct  that  the  plaintiff 
sold  all  his  shares  or  interest  in  the  association  of  which 
the  parties  to  this  action  were  members  in  December  last. 
That  allegation  is  not  referred  to  in  the  affidavit  on  which 
the  plaintiff's  motion  for  a  receiver  is  founded. 

For  the  purpose  of  this  motion  this  allegation  of  the 
answer  must  be  taken  to  be  true.  On  reference  to  the  com- 
plaint, folio  25,  the  fact  that  the  plaintiff's  interest  in  the 
property  of  the  association  terminated  last  December,  is, 
impliedly,  there  stated. 

The  motion  for  a  receiver  is  therefore  denied. 

The  motion  to  make  the  denial  contained  in  the  answer, 
at  folio  15,  more  definite  and  certain,  is  granted. 

The  allegation  of  the  complaint  is  that  the  defendants 
sold  the  goodwill,  as  well  as  the  property,  at  the  various 
stations,  &c.,  of  the  Erie  railroad  division. 

The  hypothetical  admission  of  a  sale,  at  folio  21,  of  the 
answer,  refers,  I  think,  to  the  property  of  this  express  route 
belonging  to  the  association,  as  distinguished  from  the 
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"  goodwill."  The  allegation  is  distinct  that  the  railroad 
refused  to  run  the  express  or  conduct  their  business.  This 
proceeding  of  the  railroad  destroyed  the  value  of  the 
•'  goodwill." 

Assuming  that  the  defendants  have  denied  that  they  pro- 
cured the  railroad  to  make  this  refusal,  it  maybe  that  they 
might  then  allege  that  it  was  for  the  "interest  of  the 
American  Express  Company  to  sell  the  stations  and  the 
property  of  the  company  along  the  route,  which  they  could 
no  longer  use,  and  that  the  sale  was  made  in  the  exercise 
of  sound  judgment  and  discretion.  For  this  reason  I  arrive 
at  the  conclusion  that  the  answer  docs  not  afford  sufficient 
internal  evidence  of  the  falsity  of  the  denial  at  folio  15, 
to  warrant  an  order  expunging  it  on  that  ground. 

There  is  no  provision  of  the  Code  that  allows  an  answer, 
or  a  part  thereof,  to  be  stricken  out  on  the  ground  of  incon- 
sistency only.  (Ostrom  agt.  Bixby,  9  How.  Pr.  R.  59;  Hol- 
lenbeck  agt.  Clow,  9  How.  Pr.  R.  290.) 
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In  the  matter  of  the  application  of  DANIEL  DEVLIN  agt. 
NATHAN  C.  PLATT. 

The  supreme  court,  or  any  justice  thereof,  have  no  power  or  authority  to  issue  a 
common  law  writ  of  certiorari  to  remove  into  that  court  a  summary  statutory 
proceeding  pending  and  undetermined  before  a  county  judge,  or  any  judge  of  the 
court  of  common  pleas  of  the  city  and  county  of  New  York.  It  is  only  the  final 
adjudications  and  determinations  of  such  special  officers  and  tribunals  which  can 
thus  be  removed. 

Any  judge  of  the  court  of  common  pleas  of  the  city  and  county  of  New  York,  his 
jurisdiction  and  authority  to  entertain  and  determine  an  application  under  the 
statute,  (1  R.  S.,  124,  §  §  50,  tft.,)  of  a  public  officer  for  the  delivery  over  to 
him  of  the  books  and  papers  of  his  office. 

In  the  absence  of  the  mayor  of  the  city  of  New  York,  the  president  of  the  board  of 
aldermen  of  the  city  becomes  the  acting  mayor,  and  mayor  in  fact  for  every  pur- 
pose, and  can  exercise  all  his  powers  (La\rt  1857,  p.  874.)  He  can,  therefore, 
with  the  consent  of  the  board  of  aldermen,  legally  remove  for  cause,  the  chamber- 
lain of  the  city  from  his  office,  and  appoint  another  in  his  place. 
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The  chamberlain  of  the  city  of  New  York  being  only  chief  of  a  bureau  in  a  depart- 
ment of  which  the  comptroller  is  head,  the  mayor  of  the  city  has  no  power  of  sus- 
pension of  that  officer — that  power  is  confined  to  the  head  of  the  department. 

New  York  Special  Term,  January  7,  1861. 

APPLICATION  of  Daniel  Devlin  to  procure  the  delivery  to 
him  of  the  books  and  papers  appertaining  to  the  office  of 
chamberlain  of  the  city  of  New  York,  claiming  to  have  been 
duly  appointed  such  chamberlin. 

JOHN  E.  DEVELIN,  for  applicant. 
JAMES  R.  WHITING,  opposed. 

HILTON,  Judge.  This  proceeding  has  been  instituted 
before  me  under  1  R.  S.,  124,  sections  50,  51, 52, 53,  on  behalf 
of  Daniel  Devlin,  claiming  to  have  been  duly  appointed  suc- 
cessor of  Nathan  C.  Platt,  as  chamberlain  of  the  city  of 
New  York,  to  procure  the  delivery  of  the  books  and  papers 
appertaining  to  the  office,  and  which  are  in  his  custody. 

The  sections  of  the  statute  referred  to  provide :  That 
whenever  a  person  shall  be  removed  from  public  office,  or 
his  term  shall  expire,  he  shall,  on  demand,  deliver  over  to 
his  successor  all  the  books  and  papers  in  his  custody  in  any 
way  appertaining  to  the  office ;  and  in  case  of  neglect  or 
refusal  so  to  do,  such  successor  may  make  application 
to  any  justice  of  the  supreme  court,  or  first  judge  of  the 
county  where  the  person  so  refusing  shall  reside,  who,  upon 
being  satisfied  by  proper  proofs  that  any  such  books  or 
papers  are  withheld,  shall  grant  an  order  directing  such 
person  to  show  cause,  within  a  short  and  reasonable  time, 
why  he  should  not  be  compelled  to  deliver  the  same.  At 
the  time  appointed  the  officer  must  proceed  to  inquire  into 
the  circumstances,  when,  if  the  person  charged  shall  make 
oath  that  he  has  truly  delivered  over  to  his  successor  all 
such  books  and  papers,  further  proceedings  shall  thereupon 
cease.  But,  if  such  oath  is  not  made,  and  it  appears  that 
the  books  and  papers  are  withheld,  the  judge  before  whom 
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the  proceedings  are  had  shall,  by  warrant,  commit  the  per 
son  so  withholding  to  the  jail  of  the  county,  there  to  remafri 
until  he  delivers  over  such  books  and  papers,  or  is  other- 
wise discharged  according  to  law. 

Having,  upon  sufficient  proof,  granted  the  order  to  show 
cause,  at  the  time  appointed  the  parties  appeared,  and  the 
counsel  for  Mr.  Platt,  produced  a  writ  of  cerliorari,  issued 
by  the  supreme  court  in  this  district,  granted  at  a  special 
term  thereof,  held  by  Mr.  Justice  BARNARD,  and  claimed 
that  by  virtue  of  the  writ  all  my  powers  were  suspended 
and  stayed,  and  this  proceeding  was  removed  into  the 
supreme  court. 

My  answer  to  this  was,  that  although  entertaining  great 
respect  for  the  tribunal  from  which  the  writ  emanated,  yet 
I  did  not  consider  it  as  possessing  the  power  to  arrest  a 
proceeding  thus  instituted  before  me  as  a  judge  of  the  court 
of  common  please,  prior  to  any  final  determination  being 
made  of  the  matters  involved.  That  if  the  writ  had  the 
effect  claimed,  its  operation  would  be  to  remove  a  statutory 
proceeding,  intended  to  be  summary  before  a  judge  sitting 
at  chambers,  into  the  supreme  court  at  a  general  term  —  a 
tribunal  possessing  no  power  whatever  to  continue  or  com- 
plete it,  or  to  give  any  relief  to  an  application  thus  removed 
in  its  incipient  state. 

On  reflection,  I  see  no  reason  to  change  the  views  thus 
expressed.  There  cannot  of  course  be  a  doubt  as  to  the 
power  of  the  supreme  court  to  review,  by  the  common  law 
writ  of  certiorari,  the  final  adjudications  and  determinations 
of  all  officers  vested  by  the  legislature  with  power  to  decide 
upon  the  property  or  rights  of  any  citizen,  who  act  in  a 
summary  manner,  or  in  a  new  course  different  from  that  at 
common  law.  But,  as  its  legitimate  office  is  to  review  and 
correct  the  decisions  and  final  determinations  of  inferior 
officers  and  tribunals,  and  not  to  invest  the  court  with  the 
right  to  exercise  the  powers  thus  conferred  by  statute  on 
special  officers  and  tribunals,  it  necessarily  follows,  that  it 
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does  not,  before  trial  and  final  determination,  divest  the 
inferior  jurisdiction  of  the  right  to  terminate  the  proceed- 
ing instituted  before  it,  nor  does  it  withdraw  from  it  the 
question  to  be  tried.  As  was  said  in  Lyde  agt.  Noble,  (20 
Jo/in.  83.)  a  When  this  certiorari  was  granted,  there  had 
been  no  order,  judgment  or  trial ;  the  magistrate  had  per- 
formed a  ministerial  act  only ;  he  had  administered  an  oath 
and  issued  a  summons.  By  allowing  a  certiorari  the  supe- 
rior tribunal  would  be  assuming  an  original  jurisdiction 
instead  of  a  power  to  review  and  correct;"  and  in  that 
case,  WOODWORTH,  J.,  in  delivering  the  opinion  of  the  court, 
remarked  :  "  I  have  not  met  with  any  case  where,  in  a  civil 
proceeding  before  an  inferior  magistrate  who  has  express 
jurisdiction  by  statute,  a  certiorari  has  been  held  to  lie  to 
remove  the  issue,  or  question  to  be  tried  by  the  magistrate, 
to  the  supreme  court ;"  and,  indeed,  he  might  have  added, 
that  according  to  the  whole  current  of  authorities  from  the 
earliest  times  to  the  present,  the  common  law  writ  of  cer- 
tiorari never  lies  before  judgment.  Thus  it  is  stated  in 
Bacon's  Mr.  (title  certiorari,  560,)  that  it  is  a  good  objec- 
tion against  granting  the  writ  that  issue  is  joined  and  venire 
awarded  for  trial  in  the  court  below.  In  Rex  agt.  Nicolls, 
(Strange,  1,228,)  it  was  held  that  a  verdict  could  not  be 
retaoved  by  certiorari,  from  the  sessions,  before  judgment. 
(See  also  Comyn's  Dig.  title,  certiorari.)  And  in  Hains  agt. 
Backus,  (4  Wend.,  213,)  the  late  supreme  court  held  to  this 
view  in  a  case  in  all  respects  analagous  to  the  present. 
There,  proceedings,  under  the  statute  relative  to  forcible 
entry  and  detainer,  were  instituted  before  a  county  judge, 
who,  upon  complaint  made,  had  issued  a  precept  to  inquire 
into  the  matters  in  question.  The  parties  appeared,  but 
previous  to  the  jury  being  called,  a  certiorari,  removing  the 
proceeding  into  the  supreme  court,  was  served  upon  the 
judge,  who,  thereupon,  suspended  proceedings  and  made 
return  to  the  writ.  On  motion  to  quash,  the  court,  per 
SAVAGE,  Ch.  J.,  held  "  that  the  certiorari  was  clearly  pre- 
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mature,  until  inquisition  found  there  was  nothing  to  remove. 
The  inquisition  could  not  be  found  by  the  court,  but  could 
be  obtained  only  in  the  method  prescribed  by  the  statute." 
(See  2,  R.  S.,  510.) 

Many  other  cases  might  be  cited,  but  it  seems  unneces- 
sary. They  all  tend,  however,  to  recognize  the  writ  as  per- 
forming the  same  office  to  inferior  tribunals  or  jurisdictions, 
that  a  writ  of  error  formerly  did  to  inferior  courts  of  record, 
and  that  in  its  office  of  removing  final  adjudications  for 
review,  it  possesses  all  the  characteristics  of  a  writ  of  error. 
(Stone  agt,  Mayor  of  JV.  F.,  25  Wend.,  167  ;  Morewood  agt. 
Hollister,  PRATT,/.,  2  Selden,  312;  Birdsall  agt.  Phillips, 
17  Wend.,  468,  and  cases  cited.} 

But  a  conclusive  answer  to  the  right  claimed  by  the 
supreme  court  in  respect  to  this  proceeding  is  to  be  found 
in  chap.  32,  Laws  1844,  p.  30,  which  declares  that  no  writ 
of  habeas  corpus  or  certiorari  shall  be  allowed,  whereby  any 
cause  or  proceeding  may  be  removed  before  a  final  judg- 
ment in  such  cause,  or  before  a  final  decision  in  such  pro- 
ceeding, from  the  court  of  common  pleas  into  the  supreme 
court,  —  except,  that  transitory  actions  may  be  removed, 
where  a  trial  ought  to  be  had  elsewhere  than  in  the  city  of 
New  York.  This  statute,  however,  as  I  have  already  shown, 
was  only  declaratory  of  the  existing  law,  but  intended  evi- 
dently to  place  the  question  beyond  dispute. 

On  the  argument,  counsel  for  Mr.  Platt  insisted  that  it 
related  only  to  proceedings  in  court  ;  but  when  it  is  borne 
in  mind  that  at  the  time  this  law  was  enacted,  the  court  of 
common  pleas  existed  only  as  a  court  of  common  law  juris- 
diction, Dossessing  no  equity-powers  whatever,  and  there- 
fore no  right  to  entertain  any  special  proceeding  as  a  court, 
while  on  the  other  hand  the  judges  were  invested  with 
almost  innumerable  powers  in  special  statutory  proceedings, 
it  follows,  I  think,  as  an  irresistible  conclusion,  that  the 
law,  to  have  any  effect  whatever,  must  have  the  interpreta- 
tion that  it  relates  to  aU  such  proceedings  as  by  statute 
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were  authorized  to  be  instituted  before  any  judge  of  the 
common  pleas.  (See  also  2  R.  S,  389,  §  2,  14,  16.) 

Believing  for  the  reasons  stated  that  the  writ  thus  served 
upon  me,  and  which  it  seems  was  procured  ex-parte,  and 
upon  that  ground  irregular  (see  Monroe  agt.  Walker,  6 
Cowen,  397,)  and  might  be  treated  as  a  nullity,  (Shotwell 
agt.  Daniels,  8  John.,  340.  Graham's  Prac.,  559,)  was  not 
only  improvidently  issued,  but  unauthorized  by  law,  I  con- 
cluded to  disregard  it,  and  directed  the  proceeding  before  me 
to  continue ;  whereupon  it  was  further  contended  on  behalf 
of  Mr.  Platt,  that  as  I  was  not  the  first  judge  of  the  court 
of  common  pleas,  or  of  the  county,  I  was  not  possessed  of 
any  power  or  jurisdiction  in  the  premises.  This  objection, 
it  is  proper  to  say,  was  not  accompanied  by  a  reference  to 
any  statutes  bearing  upon  the  point;  therefore  for  the 
information  of  the  counsel  I  will  briefly  refer  to  the  author- 
ities under  which  each  judge  of  the  court  is  invested  with 
all  the  powers  of  the  first  judge  of  the  county,  and  can  act 
as  such  in  any  statutory  proceeding  which  may  be  institu- 
ted before  such  an  officer. 

I  believe  it  will  be  conceded  that  the  present  court  of 
common  pleas  may  date  its  origin  far  beyond  that  of  any 
judicial  tribunal  in  this  state,  beginning  under  the  reign  of 
Governor  Stuyvesant,  in  1653,  it  was  known  as-  the  court  of 
burgomasters  and  schepens.  (See  history  of  the  court,  by 
Judge  DALY,  1  E.  D.  Smith  R.,  24.)  With  several  changes, 
more  particularly  respecting  its  jurisdiction,  it  continued 
until  the  Dutch  formally  surrendered  the  colony  of  New 
Netherlands  to  the  English,  when,  in  1674,  it  was  convened 
as  the  mayor's  court ;  and  thus,  though  not  without  many 
alterations  in  its  powers,  &c.,  it  remained  down  to  1821, 
(see  Laws,  p.  64,)  when  it  was  changed  to  that  of  "  the  court 
of  common  pleas,  or  county  court  of  the  city  and  county  of 
New  York,"  and  a  first  judge  was  authorized  to  be  appointed 
to  preside  in  it.  In  1834,  an  associate  judge  was  added, 
(see  Laws,  ch.  119,)  and  in  ISIS,  (see Laws,  ch.  116,)  another; 
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each  possessing,  however,  all  the  powers  and  jurisdictions 
of  the  first  judge,  in  any  suit  or  proceeding.  The  constitu- 
tion of  1846,  (article  6,)  in  reorganizing  the  judicial  power 
of  the  state,  did  not  interfere  with  the  court  as  thus  con- 
stituted, but  on  the  contrary,  by  article  14,  section  12, 
expressly  declared  that  it  should  remain  with  its  then  pow- 
ers and  jurisdictions,  until  otherwise  directed  by  the  legis- 
lature, and  that  judges  thereof  should  continue  in  office 
until  the  expiration  of  their  terms,  or  until  the  legislature 
should  otherwise  direct.  In  1847,  (see  Laws,  p.  279,)  the 
legislature  provided  for  the  election  of  three  judges  of  the 
court,  who  were  to  select  one  of  their  number  to  be  the 
first  judge,  and  declared  that  the  judges  so  elected  should 
have  and  possess  the  same  powers  and  perform  the  same 
duties  that  the  first  and  assistant  judges  then  possessed,  had 
and  performed.  Language  so  plain  as  this  would  not  seem 
to  need  a  judicial  interpretation,  yet  it  was  construed  by 
the  court  of  appeals,  in  Renard  agt.  Hargous,  (3  Kernan,  259,) 
to  continue  in  the  present  judges,  not  only  all  the  powers 
and  jurisdictions  formerly  possessed  by  the  court  of  com- 
mon pleas  or  county  court,  and  by  the  first  and  associate 
judges  thereof,  but  also  the  power  of  supreme  court  com- 
missioner, which  the  judges  theretofore  possessed  virtute 
officii. 

This  would  seem,  as  it  doubtless  is,  sufficient  to  justify 
me  in  entertaining  jurisdiction  of  the  present  proceeding; 
but  I  may  go  still  further.  By  the  judiciary  act  of  1847, 
(see  Laws,  p.  330,  §36,)  the  county  courts  in  the  several 
counties  of  this  state,  except  in  this  city,  were  organized 
with  all  the  powers  of  the  former  courts  of  common  pleas, 
and  the  county  judge  was  invested  with  all  the  powers  and 
duties  and  jurisdiction  of  the  former  judges  of  such  courts. 
The  Code  of  Procedure  in  1848,  somewhat  limited  these 
powers  of  the  county  court,  but  continued  them  respecting 
all  statutory  proceedings  like  the  present.  Then,  and  as  it 
would  seem,  further  to  place  the  powers  and  jurisdiction  of 
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this  court  and  its  judges  beyond  a  doubt,  in  1854,  (see  Laws, 
ch.  198,)  a  law  was  passed  declaring  that  the  present  court 
of  common  pleas  had  power  and  jurisdiction  to  exercise,  in 
this  city  and  county,  all  the  powers  and  jurisdictions  then 
or  thereafter  to  be  conferred  upon  or  vested  in  the  county 
courts  in  their  counties,  and  also  the  power  and  jurisdiction 
which  were  vested  in  the  court  of  common  pleas  prior  to 
the  enactment  of  the  Code  of  Procedure  in  1848;  all  this 
being  in  addition  to  the  powers  conferred  upon  us  by  the 
Code,  (section  33,)  creating  us  a  court  of  general  jurisdic- 
tion in  all  actions  and  proceedings,  whether  of  law  or  equity, 
within  the  county  of  New  York. 

Having  for  these  reasons  determined  that  I  possessed  the 
power  conferred  by  the  statute  upon  the  first  judge  of  the 
county,  in  respect  to  proceedings  of  this  nature,  I  directed 
the  present  controversy  to  proceed  before  me.  Counsel  for 
Mr.  Platt  then  presented  his  affidavit  denying  that  he  had 
been  legally  removed  from  the  office  of  chamberlain,  or 
that  Mr.  Devlin  had  been  legally  appointed  his  successor. 
In  opposition  to  this,  a  record  of  the  proceedings  of  the 
board  of  aldermen  upon  the  removal  of  Mr.  Platt  was  pro- 
duced, duly  certified  by  the  clerk  of  the  common  council, 
(Laws  0/1832,  ch.  158,  §  3,)  showing  that,  during  the  year 
1860,  alderman  William  J.  Peck  was  the  president  of  the 
board  of  aldermen;  that  on  December  24th,  the  said  Peck, 
being  then  acting  mayor  of  the  city,  removed  Mr.  Platt 
from  the  office  of  chamberlain,  for  certain  causes  alleged, 
and  asked  the  board,  to  whom  he  addressed  a  written  com- 
munication on  the  subject,  to  concur  in  such  removal.  It 
appears  that  the  board  of  aldermen  concurred,  and  there- 
upon a  message  was  received  from  the  acting  mayor,  Mr. 
Peck,  nominating  Daniel  Devlin  to  such  office,  and  the  board 
consented  thereto.  It  was  further  shown  to  my  satisfac- 
tion, that  on  the  21st  day  of  December,  1860,  Hon.  Fernando 
Wood,  the  elected  mayor,  left  the  city  and  state  of  New 
York,  and  did  not  return  till  the  27th  of  the  month  ;  during 
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all  which  time  Mr.  Peck  attended  at  the  mayor's  office  and 
acted  as  the  mayor  of  the  city ;  and  that  during  the  time  he 
so  acted,  Mr.  Wood  was  not  present  at  the  office.  Opposed 
to  the  appointment  thus  made,  Mr.  Platt  alleges  that  the 
mayor  has  suspended  Mr.  Devlin  from  the  office  of  cham- 
berlain. 

Assuming  that  the  proof  and  claim  on  behalf  of  Mr.  Devlin 
is  sufficiently  denied  by  Mr.  Platt,  it  becomes  necessary  for 
me  to  look  into  the  charter  of  the  city  for  the  purpose  of 
determining  whether  the  removal  and  appointment  thus 
made  is  in  conformity  with  its  provisions.  (Section  I,  Laws 
1857,  874.)  By  section  17,  it  is  declared  that  whenever 
there  shall  be  a  vacancy  in  the  office  of  mayor,  or  whenever 
the  mayor  shall  be  absent  from  the  city,  or  be  prevented 
by  sickness,  or  any  other  cause,  from  attending  to  the 
duties  of  his  office,  or  shall  be  removed,  as  in  the  charter 
provided,  the  president  of  the  board  of  aldermen  shall  act 
as  mayor,  and  shall  possess  all  the  rights  and  powers  of 
the  mayor  during  the  continuance  of  such  vacancy,  absence, 
or  disability. 

Section  22  provides  for  a  department  in  the  city  govern- 
ment denominated  the  department  of  finance,  the  chief  offi- 
cer of  which  shall  be  called  the  comptroller  of  the  city  of 
New  York.  In  this  department  there  shall  be  a  bureau 
for  the  reception  and  paying  out  of  moneys  belonging  to 
the  city,  the  chief  officer  of  which  bureau  is  called  the 
chamberlain  of  the  city  of  New  York,  who  is  required  to 
keep  certain  books  of  account.  This  officer,  by  section  21, 
is  required  to  be  appointed  by  the  mayor  with  the  consent 
of  the  board  of  aldermen,  and  may  be  removed  in  the  same 
manner  with  the  heads  of  departments. 

The  power  of  removal  is,  by  the  same  section  given  in 
these  words :  "  The  mayor  shall  have  power  to  suspend  for 
cause  during  any  recess  of  the  common  council,  and,  by  and 
with  the  consent  of  the  board  of  aldermen,  to  remove  any 
of  the  heads  of  departments,  except  the  comptroller,  and 
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the  counsel  to  the  corporation ;  which  suspension,  and  the 
cause  thereof,  shall  be  communicated  to  the  common  coun- 
cil, if  in  session,  and  if  not,  then  at  the  first  meeting  thereof. 
The  board  of  aldermen  shall  have  power  without  the  con- 
sent of  the  mayor,  by  a  vote  of  two-thirds  of  all  the  mem- 
bers elected,  to  remove  any  of  the  heads  of  departments  for 
cause,  other  than  the  comptroller  and  the  counsel  to  the 
corporation." 

It  seems  to  me  that  provisions  so  plain  and  unambiguous 
require  no  comment  or  explanation.  In  the  absence  of  the 
mayor,  the  president  of  the  board  of  aldermen  becomes 
mayor  in  fact  for  every  purpose,  and  can  exercise  all  his 
powers.  He  may  with  the  consent  of  the  board  of  alder- 
men remove  the  chamberlain  and  appoint  another  in  his 
place;  but  as  this  officer  is  only  chief  of  a  bureau  in  a 
department  of  which  the  comptroller  is  head,  there  is  no 
power  of  suspension  connected  with  him,  that  power  being 
confined  to  the  heads  of  departments. 

The  conclusion  is  thus  forced  upon  my  mind,  unaccom- 
panied by  any  doubt  whatever,  that,  under  the  circum- 
stances disclosed,  Mr.  Platt  has  been  legally  removed  from 
the  office  of  chamberlain,  and  Mr.  Devlin  has  been  duly 
appointed  his  successor,  and  as  such,  is  entitled  to  have 
delivered  to  his  custody  all  the  books  and  papers  in  the 
possession  of  Mr.  Platt  appertaining  to  the  office.  (The 
People  agt.  Stevens,  5  Hill,  626.)  I  must,  therefore,  declare 
that  it  has  been  made  to  appear  to  me  that  such  books  and 
papers  are  withheld  by  Mr.  Platt  from  Mr.  Devlin ;  and 
under  the  provisions  of  the  statutes  respecting  proceedings 
of  this  nature  (§  53,)  I  am  constrained  to  issue  a  warrant 
committing  Mr.  Platt  to  the  county  jail,  there  to  remain 
until  he  shall  deliver  up  such  books  and  papers,  or  be  other- 
wise discharged  according  to  law. 
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COURT  OF  APPEALS. 

JUSTUS  WHITE,  Receiver  of  the  Union  Insurance  Company, 
respondent,  agt.  DEXTER  E.  HAVENS,  appellant. 

The  premium  notes  given  to  and  held  bj  a  mutual  insurance  company,  are  liable 
to  pay  losses  arising  under  cash  policies  issued  by  the  company. 

September  Term,  1860. 

This  action  was  brought  on  a  note  made  by  the  defendant 
to  a  mutual  insurance  company.  The  consideration  of  said 
note,  was  a  policy  of  insurance  issued  by  said  company 
against  loss  by  fire. 

The  said  company  was  incorporated  under  the  act  passed 
April,  10,  1849,  entitled  "An  Act  to  provide  for  the  incor- 
poration of  Insurance  Companies."  That  act  (Session  Laws, 
1849,  p.  441,)  authorized  the  formation  of  companies  "to 
make  insurance  upon  vessels,  freights,  goods,  wares,  mer- 
chandizes," and  also,  "  all  and  any  insurance  appertaining 
to,  or  connected  with  marine  risks,  and  risks  of  transporta- 
tion and  navigation,"  and  also  "  to  make  insurance  on  dwell- 
ing-houses, stores,  and  all  kinds  of  buildings  and  other 
property,"  against  loss  by  fire.  The  corporation  filed  their 
declaration  of  intention,  signed  by  the  thirteen  corporators, 
and  dated  March  9,  1850,  expressing' their  intention  to 
make  "  insurance  on  dwelling-houses,  stores,  and  all  kinds  of 
buildings,  household  furniture,  merchandize,  and  other  pro- 
perty against  loss  or  damage  by  fire,  and  the  risk  of  inland 
navigation  and  transportation,"  and  which  declaration  com- 
prised a  copy  of  the  charter  proposed  to  be  adopted  by 
them. 

The  second  section  of  their  charter  is  as  follows : 

"  2d.  Said  company  is  formed  to  make  insurance  on 
dwelling-houses,  stores,  and  all  kinds  of  buildings,  and  upon 
VOL.  XX.  12 
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household  furniture,  merchandize  and  other  property, 
against  loss  or  damage  by  fire,  and  the  risk  of  inland  nav- 
igation and  transportation,  as  provided  in  the  second  sub- 
division of  the  first  section  of  the  aforesaid  act.  Its  busi- 
ness shall  be  conducted  on  the  plan  of  mutual  insurance, 
and  it  shall  possess  all  the  powers  conferred  by  said  act, 
which  now  or  hereafter  may  be  conferred  by  law  upon  an 
incorporated  company  formed  under  said  act  for  the  pur- 
pose aforesaid,  whose  business  is  to  be  conducted  on  the 
plan  aforesaid." 

The  eighth  section  is  as  follows : 

"  8.  The  rates  of  insurance  shall  be  from  time  to  time 
fixed  and  regulated  by  the  company,  and  premium  notes 
therefor  shall  be  received  from  the  insured,  which  shall  be 
paid  at  such  time  or  times,  and  in  such  sum  or  sums  as  the 
corporation  shall  from  time  to  time  require:  any  person 
applying  for  insurance,  so  electing,  may  pay  a  cash  premium 
in  addition  to  a  premium  note,  or  a  definite  sum  in  money, 
to  be  fixed  by  said  corporation,  in  full  for  said  insurance, 
and  in  lieu  of  a  premium  note." 

On  the  trial  the  declaration  of  intention  to  form  a  com- 
pany, the  commission  and  certificates  of  the  comptroller, 
and  the  certificate  of  the  attorney  general,  with  the  charter 
annexed,  were  duly  proved,  and  also  the  order  of  the  court 
appointing  the  plaintiff  receiver,  and  the  judgment  seques- 
trating the  company,  and  affirming  and  confirming  the  plain- 
tiff's said  appointment  as  receiver,  and  directing  an  assess- 
ment; which  note  was  duly  assessed,  and  said  assessment 
was  confirmed,  and  the  plaintiff  ordered  to  make  collection 
thereof. 

The  note  was  assessed  to  pay  losses  and  liabilities  which 
accrued  whilst  the  policy  accompanying  said  note  was  in 
force. 

It  appeared  on  the  trial  that  the  company  had  also  issued 
cash  policies  on  cash  premiums,  without  any  notes ;  that 
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about  one-half  of  all  the  losses  for  which  the  defendant's 
note  is  assessed,  happened  on  risks  taken  for  cash  premiums. 

The  only  point  made  by  the  defendant  was,  that  the 
defendant's  <:  note  was  illegally  assessed  to  pay  losses  arising 
on  policies  of  insurance  based  on  a  cash  advance  premium, 
and  for  which  policies  no  premium  note  was  made." 

Judgment  was  ordered  for  the  plaintiff  for  the  unpaid 
portion  of  the  note,  which  judgment  was  affirmed  by  the 
general  term  in  the  sixth  district,  from  which  judgment 
appeal  was  made  to  this  court. 

Cox  &  AVER Y, /or  the  appellant. 
HENRY  R.  MYGATT,  for  the  respondent, 

(cited  Mygatt  fy  Mygatt  agt.  TheN.  Y.  Protection  Insurance 
Company,  decided  at  the  March  term  of  this  court,  1860,  and 
reported  in  19  Howard's  Pr.  Reports,  61 ;  Hoge  agt.  The 
Union  Insurance  Company,  17  Howard's  Pr  Reports,  127;  21 
Howard  (U.  S.  R.)  35;  Shaughnessy  agt.  The  Rensselaer 
Insurance  Company,  21  Harbour,  609;  White,  Receiver  agt. 
Haight,  16  JV.  Y.  Reports,  310;  Bangs,  Receiver,  et.  al.  agt. 
Gray  et.  al.,  2  Kernan,  477 ;  The  Long  Pond  Mutual  Fire 
Insurance  Company,  agt.  Houghton  Sf  Hunt.  6  Gray,  77 ;  The 
Ohio  Mutual  Insurance  Company  agt.  The  Marietta  Woolen 
Factory,  3  Ohio  State  Reports,  350.) 

WRIGHT,  J.  The  case  of  Mygatt  agt.  The  JVcio  York 
Protection  Insurance  Company,  decided  at  the  March  term 
of  this  court,  (19  How.  Pr.  R.,  61,)  is  decisive  of  the  present 
one.  That  case  turned  upon  the  legality  of  the  act  of  a 
company  organized  under  the  act  of  1849.  in  issuing  poli- 
cies of  insurance  in  part  for  cash  premiums  advanced  in 
full  for  insurance,  and  in  lieu  of  premium  notes.  This  court 
was  of  the  opinion  that  there  was  nothing  in  the  act  of 
1849,  either  in  terms,  or  in  its  design  or  intention,  which 
prohibited  a  company  formed  on  what  is  called  the  mutual 
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principle,  from  issuing  policies  on  the  receipt  of  cash  pre- 
miums, if  its  charter  and  by-laws  authorized  and  provided 
that  it  might  do  so ;  and  that  such  policies  were  valid  and 
binding,  though  issued  to  mere  outside  parties,  without  any 
reference  in  themselves  to  the  principles  of  mutuality.  But 
that  if  this  was  otherwise,  it  was  indispensible  that  the 
mutual  principle  should  be  observed  in  all  policies  issued 
by  a  mutual  company,  the  result  would  not  be  different,  as 
the  holders  of  cash  policies  were  members  of  the  corpora- 
tion and  mutual  contributors  to  a  common  fund  for  the 
payment  of  losses ;  the  cash  premium  as  well  representing 
the  insured  in  the  common  fund  as  the  premium  note. 

The  charter  of  this  company  in  the  present  case,  like 
that  in  Mygatt  agt.  The  New  York  Protection  Insurance 
Company,  provided  for  receiving  premium  notes  for  insur- 
ance from  the  insured,  payable  at  such  time  or  times,  and 
in  such  term  or  terms,  as  the  corporation  should  from  time 
to  time  require ;  and  any  person  applying  for  insurance,  so 
electing,  might  pay  a  cash  premium  in  addition  to  a  pre- 
mium note,  or  a  definite  sum  in  money,  to  be  fixed  by  the 
corporation,  in  full  for  insurance,  and  in  lieu  of  a  pre- 
mium note.  The  company  during  its  existence  issued  about 
two  thousand  five  hundred  cash  policies,  and  about  two 
thousand  policies  founded  on  premium  notes. 

The  sum  of  $43,000  was  paid  to  the  company  in  cash 
premiums,  and  the  entire  amount  expended  by  it  in  pay- 
ment of  its  liabilities.  A  policy  was  issued  to  the  defend- 
ant about  the  23d  January,  1852,  and  he  gave  his  premium 
note  for  $112,  paying  an  assessment  thereon  of  $15.47,  and 
this  was  all  that  he  ever  paid  or  was  called  upon  to  pay. 
In  June,  (1853.)  all  the  money  of  the  company  had  been 
expended  in  the  payment  of  losses,  and  no  assets  came  into 
the  receiver's  hands  but  the  premium  notes,  included  in 
which  was  that  of  the  defendant.  The  company  seems  to 
have  been  peculiarly  unfortunate;  for  when  it  became 
insolvent  in  June,  1853,  there  was  due  from  it  for  losses  on 
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policies  founded  on  premium  notes,  an  amount  between 
$20,000  and  $25,000,  and  there  was  claimed  to  be  due  for 
losses  on  cash  policies  an  amount  exceeding  $30,000,  and 
this  in  addition  to  the  sum  of  $40,000  previously  paid. 
There  was  $60,000  of  premium  notes  in  the  commercial 
department  to  which  the  defendant  belonged.  The  receiver, 
acting  in  pursuance  of  an  order  of  the  supreme  court, 
assessed  the  premium  notes  in  the  commercial  department, 
(including  that  of  the  defendant,)  to  meet  losses  and  liabil- 
ities incurred  in  that  department,  part  of  which  losses  hap- 
pened upon  risks  taken  upon  cash  premiums.  The  defend- 
ant had  notice  of  this  assessment,  and  it  was  subsequently 
confirmed  by  the  supreme  court,  and  the  receiver  authorized 
and  directed  to  bring  suits  to  enforce  the  collection  of  such 
assessment. 

The  defendant  raised  but  a  single  point  against  a  recov- 
ery, on  the  trial,  viz  :  the  illegality  of  the  assessment  to 
pay  losses  arising  on  the  policies  of  insurance  based  on  the 
cash  advance  premium,  and  for  which  policies  no  premium 
note  was  made.  This  is  no  ground  of  defence.  The  cash 
policies  were  not  issued  by  the  company  without  authority 
or  in  contravention  of  law  ;  but  in  doing  so  it  did  not  lose 
its  character  of  a  mutual  company. 

The  cash  policy  holders  were  members  of  the  corporation 
as  much  as  were  the  holders  of  policies  based  on  a  premium 
note.  They  were  contributors  to  a  common  fund,  as  the 
capital  of  the  company,  to  meet  losses  that  might  occur. 
They  paid  their  premiums  in  cash,  instead  of  notes  or 
promises  to  pay.  The  premiums  were  to  be  first  applied 
to  the  payment  of  liabilities,  and  no  part  of  them  could 
ever  be  withdrawn,  though  they  should  not  have  been  all 
expended.  In  this  case  over  $40,000  of  cash  premiums  was 
expended  for  paying  liabilities,  thus  relieving  the  premium 
note  of  the  defendant  and  others.  If  this  company  had 
been  reasonably  prosperous,  the  cash  premiums  would  nearly 
or  quite  have  paid  its  losses  ;  calling  for  no  assessment  on 
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the  premium  note  holders  of  policies.  But  it  was  not,  and 
the  cash  being  exhausted,  the  premium  notes  must  bear  the 
burden  of  the  losses  of  the  company,  whether  occurring  on 
cash  policies,  or  those  founded  on  premium  notes.  This 
should  be  so  on  the  plainest  principles  of  justice. 

I  think  the  judgment  of  the  supreme  court  should  be 
affirmed.     All  the  judges  concurred. 


SUPREME  COURT. 

THE  PEOPLE,  &c.,  ex.  rel.  THE  BANK  OF  THE  COMMONWEALTH 
in  New  York  agt.  THE  COMMISSIONERS  OF  ASSESSMENTS 
AND  TAXES  of  the  City  and  County  of  New  York. 

United  States  Stocks  are  exempt  from  taxation  by  law,  and  owners  of  such  stocks 
cannot  be  taxed  for  the  value  of  them  as  for  personal  property. 

The  statute  relative  to  taxation  of  capital  of  moneyed  corporations,  (1  R.  S.}  5th 
ed.,  p.  944,)  construed. 

This  case  distinguished  from  British  Com.  Life  Ins.  Co.  agt.  Commissioners  of 
Taxes,  (28  Barb  318,)  and  from  Mutual  Ins.  Co.  of  Buffalo  agt.  Supervisors 
of  Erie,  (4  Corns.,  548.) 

The  statutes  relative  to  the  taxation  of  bank  capital  are  not,  in  so  far  as  they  pro- 
vide by  state  authority,  for  the  taxation  of  any  part  of  their  capital  invested  in 
TJ.  S,  stocks,  unconstitutional. 

The  stock  of  a  moneyed  corporation,  when  paid  in,  becomes  as  stock,  liable  to  taxa- 
tion, irrespective  of  the  property  in  which  the  money  so  paid  in  may  be  invested. 

If  such  investment  is  made  in  U.  S.  Stocks,  such  investment  cannot  affect  the  taxa- 
tion. (This  decision  affirms  that  of  Judge  SUTHERLAND  at  special  term, 
reported  18  How.  Pr.  R.  245.) 

General  Term,  First  District,  November,  1860. 

SUTHERLAND,  P.  J.,!NGRAHAM  and  BONNEY,  J.J. 

THE  Bank  of  the  Commonwealth,  the  relator  in  this  case, 
is  a  banking  association  in  the  city  of  New  York,  formed 
under  the  act  to  authorize  the  business  of  banking,  passed 
April  18,  1838.  Its  capital  stock  actually  paid  in  amounts 
to  $750,000,  of  which  the  sum  of  $188,884.84,  is  invested 
in  real  estate  occupied  as  a  banking  house,  &c.,  which  sum 
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being  deducted  from  said  capital,  leaves  a  balance  of 
$561,165.16. 

Of  this  balance,  the  sum  of  $103,300  has  been  invested  by 
the  bank  in  United  States  stocks  of  the  loan  of  1858,  which 
stocks  and  the  certificates  therefor  it  now  owns  and  holds ; 
and  the  bank  claims  that  said  stocks,  and  the  amount  of 
the  capital  of  the  bank  invested  therein,  are  under  the  con- 
stitution of  the  United  States  exempt  from  taxation. 

The  commissioners  of  taxes  and  assessments  of  the  city 
and  county  of  New  York,  denied  the  application  and  peti- 
tion of  said  bank  to  have  said  sum  of  $103,000,  so  invested 
in  United  States  stocks,  deducted  from  the  amount  of  its 
capital  liable  to  taxation  for  the  year  1859,  as  personal 
property,  and  decided  that  such  sum  was  not  exempt  as 
claimed — and  they  assessed  the  capital  stock  of  the  bank 
liable  to  taxation  as  personal  property  for  the  year  1859,  at 
said  sum  of  $561,165.16. 

On  the  relation  of  the  bank  a  writ  of  certiorari  was  issued 
to  said  commissioners;  who  have  made  return  thereto,  show- 
ing the  facts  above  stated,  upon  which  this  court,  at  special 
term  in  July,  1859,  decided  and  adjudged  that  said  assess- 
ment be  confirmed,  with  costs,  against  the  relator;  and 
from  that  decision  appeal  has  been  taken  to  the  general 
term. 

A.  W.  BRADFORD  and  IRVING  PARIS,  for  appellants. 
RUFUS  F.  ANDREWS,  for  respondents, 

argued,  viz : 

First. — The  capital  stock  of  a  bank  is  the  representative 
of  its  circulation,  and  whether  it  be  in  the  United  States 
stocks  or  otherwise,  it  stands  merely  in  a  representative 
capacity.  The  tax  in  question,  is  not  a  tax  upon  the  United 
States  stocks  as  such,  but  is  a  tax  upon  the  fund  which  it 
represents.  (4  Wheaton,  436.) 

By  the  court,  BONNY,  Justice.     The  question  to  be  deter- 
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mined  in  this  case  is  of  very  great  importance,  and  should 
receive  a  more  deliberate  and  careful  examination  than  the 
press  of  business  in  this  court  will  permit  us  now  to  give 
it.  The  case,  however,  will  undoubtedly  be  carried  to  the 
court  of  last  resort  for  final  adjudication,  and  I  have  there- 
fore less  hesitation  in  stating  the  conclusion  at  which, 
upon  brief  consideration,  I  have  arrived. 

The  question,  in  my  opinion,  depends  entirely  upon  the 
construction  to  be  given  to  the  "  Act  in  relation  to  the  assess- 
ment of  taxes  on  incorporated  companies,"  passed  April  15, 
1857,  (Laws  of  1857,  vol.  2,  ch.  456,  p.  1,)  and  for  the  pur- 
poses of  this  decision,  I  assume  that  all  stocks  of  the  United 
States,  are  exempt  from  taxation  by  the  state  governments ; 
and  not  only  that  such  stocks  cannot  be  so  taxed;  eo  nomine, 
but  that  individuals  who  are  the  owners  and  holders  thereof 
cannot  be  taxed  for  the  amount  or  value  of  the  same  as  for 
personal  property  owned  by  them.  (1  KenVs  Com.,  Qth  ed. 
425,  #c.;  West  on  agt.  City  of  Charleston,  2  Peters'  U.  S.  R., 
449,  469 ;  McCullough  agt.  State  of  Maryland,  4  Wheat., 
316;  International  Life  Ass.  Society  agt.  Commissioners  of 
Taxation,  28  Barb.  318.) 

This  relator,  (the  Bank  of  the  Commonwealth,)  is  a 
domestic  corporation,  created  by  and  under  the  laws  of 
this  state,  and  subject  to  its  authority  and  legislation. 

The  statutes  of  this  state  relative  to  this  subject,  provide 
as  follows,  (1  R.  S.,  (5th  ed.,}  p.  944,  #c.:) 

(j  1.  All  moneyed  or  stock  corporations  deriving  an  income 
or  profit  from  their  capital,  or  otherwise,  shall  be  liable  to 
taxation  on  their  capital,  in  the  manner  hereinafter  pre- 
scribed. 

§  3.  The  president,  &c.,  of  every  such  corporated  com- 
pany shall,  on  or  before  the  first  day  of  July,  in  each  year, 
make  and  deliver  to  the  assessors  a  written  statement  speci- 
fying: 

1.  The  real  estate  (if  any)  owned  by  such  company,  where 
situated,  and  the  sums  actually  paid  therefor. 
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2.  The  capital  stock,  actually  paid  in  and  secured  to  be 
paid  in,  excepting  therefrom  the  sums  paid  for  real  estate 
and  the  amount  of  such  capital  stock  held  by  the  state  and 
by  any  incorporated  literary  or  charitable  institution ;  and 

3.  The  town  or  ward  in  which  the -principal  office  of  the 
company  is  situated,  or  its  business  is  carried  on,  or  in 
which  it  is  liable  to  be  taxed. 

§  7.  The  assessors  shall  enter  in  their  assessment  rolls  as 
follows : 

1.  In  the  first  column,  the  name  of  each  incorporated 
company  liable  to  taxation,  and,  under  its  name,  shall  specify 
the  amount  of  its  capital  stock  paid  in :  the  amount  paid 
by  such  company  for  real  estate  then  belonging  to  it,  wher- 
ever situated ;  the  amount  of  its  surplus  profits  or  reserved 
funds,  exceeding  ten  per  cent,  of  its  capital  after  deducting 
therefrom  said  amount  of  said  real  estate;  and,  the  amount 
of  its  stock  (if  any)  belonging  to  the  state  and  to  incorpor- 
ated literary  or  charitable  institutions. 

2.  In  the  second  column,  the  quantity  of  real  estate 
owned  by  such  company  within  their  town  or  ward ;  and  in 
the  third  column,  the  actual  value  thereof,  estimated  as  in 
other  cases. 

3.  In  the  fourth  column,  the  amount  of  capital  stock  of 
every  such  company  paid  in,  and  secured  to  be  paid  in,  and 
of  all  such  surplus  profits  or  reserved  funds  as  aforesaid, 
after  deducting  the  sums  paid  out  for  real  estate  then 
belonging  to  it,  and  the  amount  of  stock  (if  any)  belonging 
to  the  state  and  to  incorporated  literary  and  charitable 
institutions. 

§10.  "  The  capital  stock  of  every  company  liable  to  tax- 
ation, except  such  part  of  it  as  shall  have  been  excepted  in 
the  assessment  roll,  or  as  shall  have  been  exempted  by  law, 
together  with  its  surplus  profits  or  reserved  funds  exceed- 
ing ten  per  cent,  of  its  capital,  after  deducting  the  assessed 
value  of  its  real  estate,  and  all  shares  of  stock  in  other  cor- 
porations actually  owned  by  such  company  which  are  tax- 
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able  upon  their  capital  stock  under  the  laws  of  this  state, 
shall  be  assessed  at  its  actual  value  and  taxed  in  the  same 
manner  as  other  personal  and  real  estate  of  the  county." 

Under  these  statutory  provisions,  the  assessment  in  this 
case  has  been  made  on  said  balance  of  the  capital  stock  of 
the  relator,  and,  as  it  appears  to  me,  in  exact  accordance 
with  these  provisions.  There  is  no  question  here  of  surplus 
profits  or  reserved  funds,  or  as  to  the  actual  value  of  the 
stock,  (whatever  may  be  the  meaning  of  that  phrase  as  used 
in  section  10,  above  referred  to,)  neither  does  it  appear  that 
any  part  of  said  stock  was  held  by  the  state,  or  by  any 
incorporated  literary  or  charitable  institution,  or  was  ex- 
cepted  in  the  assessment  roll,  or  was  by  law  exempted  from 
taxation. 

But  the  relator  insists  that  a  deduction  should  have  been 
made,  not  of  any  particular  part  or  shares  of  the  stock,  as 
being  for  any  cause  exempt  by  law  from  taxation,  but  of 
the  sum  of  $103,000  from  the  aggregate  amount  of  the 
whole  capital  stock  not  invested  in  real  estate,  for  the  reason 
that  such  an  amount  ($103,000)  of  the  moneys  paid  in  for 
shares  in  said  capital  had  been  by  the  bank  invested  in 
stocks  of  the  United  States,  and  that  such  United  States 
stocks  are  not  subject  to  taxation  by  state  authority. 

Under  the  statutes  above  referred  to,  as  I  understand 
them,  taxes  are  assessed  upon  the  amount  of  the  capital 
stock  of  a  corporation  ascertained  in  the  manner  prescribed, 
and  not  upon  any  property  purchased  or  otherwise  obtained 
by  the  corporation,  or  in  which  such  capital  or  any  part 
thereof  may  be  invested  —  excepting  only  the  real  estate 
held  by  the  company,  which  is  subject  to  special  rules  of 
taxation,  and  must  be  assessed  at  the  place  where  situated, 
whether  in  this  state  or  elsewhere  ;  and  it  is  to  be  observed 
that  the  statute  neither  requires  or  authorizes  the  insertion 
in  any  statement  made  under  section  3,  above  referred  to, 
of  an  account  or  statement  of  the  use  made  by  a  corpora- 
tion of  any  part  of  its  capital  or  other  property,  excepting 
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only  the  part  which  has  been  used  in  the  purchase  of  real 
estate,  nor  any  specification  of  the  personal  property  held 
by  such  corporation. 

In  my  opinion  these  statutes  clearly  require  that  every 
moneyed  or  stock  corporation  ^hall  be  assessed  for  and  pay 
taxes  upon  the  whole  amount  of  the  balance  of  its  capital 
stock  paid  in  and  remaining  after  deducting  the  shares  of 
stock  excepted  or  exempt  as  above  mentioned,  notwith- 
standing a  portion  or  even  the  whole  of  such  balance  may 
be  invested  in  stocks  of  the  United  States  held  by  such  cor- 
poration. 

And  this  conclusion  in  my  judgment,  does  not  conflict 
with  the  decision  in  the  case  of  the  British,  Commercial  Life 
Ins.  Co.  agt.  Commissioners  of  Taxes,  (28  Barb.,  318.)  That 
life  insurance  company  was  a  foreign  corporation,  using  a 
portion  of  its  property  in  carrying  on  business  in  this  state, 
and  under  the  laws  of  the  state,  liable  to  taxation  therefor. 
It  stood  in  the  same  position  as  a  non-resident  natural  per- 
son, and  the  assessment  was  on  the  property  held  in  this 
state,  and  not  upon  any  shares  or  portion  of  the  capital 
stock  of  the  company  under  its  charter. 

Neither,  as  I  understand  them,  are  the  definitions  of  terms 
"  capital  stock,"  or  "  capital,"  given  in  the  opinions  in  the 
case  of  the  Mutual  Ins.  Co.  of  Buffalo  agt.  Supervisors  of 
Erie,  (4  Com.,  548,)  in  any  respect  inconsistent  with  this 
conclusion. 

But  it  is  urged  on  behalf  of  the  relator,  that  the  said 
statutes,  if  this  be  their  true  construction,  are  unconstitu- 
tional, in  so  far  as  they  provide  for  or  authorize  taxation 
by  state  authority  of  any  part  of  the  capital  stock  of  the 
corporation  which  is  invested  in  stocks  of  the  United  States. 
I  cannot  assent  to  that  proposition.  The  state  of  New 
York  has,  by  its  laws,  created  or  authorized  the  formation 
of  this  commonwealth  bank  and  other  like  corporations, 
granting  to  them  certain  powers  and  privileges,  and  has 


188  NEW  YORK  PRACTICE  REPORTS. 

People  agt.  Commissioners  of  Taxes. 

also  provided  by  law  for  the  taxation  of  the  capital  stock 
of  every  such  corporation. 

As  soon  as  the  capital  stock  of  any  such  corporation  is 
paid  in,  it  becomes  as  stock,  the  subject  of,  and  liable  to, 
taxation ;  and  as  I  view  the  law,  it  must,  during  the  con- 
tinuance of  the  corporation,  remain  so  liable  to  taxation  as 
stock  irrespective  of  the  property  in  which  the  money  paid 
for  the  stock  may  be  invested,  or  any  use  that  may  be  made 
of  such  money  by  the  corporation,  and  if  any  part  of  the 
money  paid  in  for  its  stock  shall  at  any  time  be  invested  in 
stocks  of  the  United  States,  such  investment  cannot  affect 
the  right  of  taxation,  for  the  reason  that  the  assessment  of 
taxes  is  not  upon  the  stocks  of  the  United  States  or  other 
property  owned  or  held  by  the  corporation,  excepting  only 
its  real  estate,  but  continues  to  be  as  it  was  before  such 
investment  was  made,  an  assessment  on  the  capital  stock  of 
the  company,  created  under  the  laws  of  the  state,  and 
thereby  expressly  made  the  subject  of  taxation.  The  cor- 
poration which  accepts  and  enjoys  the  privileges  granted, 
must  take  them  cum  onere. 

And,  in  my  opinion,  there  is  no  foundation  for  the  sug- 
gestion now  made,  that  the  decision  by  the  court  below  is 
an  evasion  of  the  admitted  rule  of  law,  that  United  States 
stocks  are  not  liable  to  taxation  by  state  authority.  It  is 
not  in  form  merely,  but  in  fact  and  in  principle,  that  this 
assessment  of  taxes  is  upon  the  capital  stock  of  the  relator, 
and  not  upon  the  property  in  which  the  money  paid  in  for 
that  capital  is  invested ;  which  property  may  be  and  doubt- 
less is  changing  from  day  to  day.  But  to  permit  the  relator 
to  escape  taxation  upon  so  large  a  portion  of  its  capital, 
because  it  has  seen  fit  to  invest  such  portion  in  stocks  of 
the  United  States,  would  in  my  judgment  be  an  evasion  of 
the  law  of  the  state,  which  created  the  corporation,  and 
made  it  liable  to  taxation  on  the  amount  of  its  capital. 

The  order  made  at  special  term  should  be  affirmed,  with 
costs. 
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SUPREME  COURT. 

ELIZABETH  M.  JONES,  and  others  agt.  THOMAS  C.  BUTLER, 
trustee,  &c.,  and  others. 

An  objection  to  the  validity  of  a  marriage  settlement,  on  the  ground  that  the  par- 
tics  to  it  were  infants,  can  only  be  taken  by  the  parties  themselves.  It  is  not 
void,  but  voidable  only,  at  the  option  of  the  infants  on  arriving  at  age. 

Much  less  can  a  trustee,  acting  under  the  trust  created  by  such  a  settlement  raise 
such  an  objection. 

Where  a  conveyance  was  made  to  a  trustee  of  certain  real  estate  which  recited  that 
the  trustee  had  determined  to  invest  $5,000  of  the  trust  property  in  such  lands,  and 
which  conveyed  the  land  in  trust  to  and  for  the  purposes  of  the  trust,  Quere  ? 
Whether  the  trustee  can  relieve  himself  from  such  express  trust,  by  showing  the 
consideration  for  the  purchase  was  never  paid  out  of  the  estate. 

It  is  a  proper  case  for  an  accounting,  where  the  action  is  brought  for  that  purpose, 
on  the  ground  of  a  misapplication  of  the  trust  property. 

Where  the  facts  appear  in  the  complaint  the  court  is  to  give  such  relief  as  the  par- 
ties are  entitled  to,  whether  asked  for  or  not  in  the  prayer  of  the  complaint. 

New  York  Special  Term,  January,  1860. 

INGRAHAM,  Justice.  This  action  is  brought  against  a 
trustee  to  obtain  an  account  and  to  have  that  trustee 
changed  on  the  ground  of  a  misapplication  of  the  trust 
property. 

The  trust  arose  under  a  marriage  settlement  made  in 
1813 ;  at  the  time  of  its  execution,  both  of  the  parties  to  it 
were  under  age.  The  defendant  Butler  was  appointed 
trustee,  in  the  place  of  the  original  trustee,  within  one  or 
two  years  thereafter. 

In  1816,  a  conveyance  was  made  to  the  trustee  of  lots  in 
Broome  street,  which  recited  that  the  trustee  had  deter- 
mined to  invest  $5,000  of  the  trust  property  in  these  lots, 
and  wrhich  conveyed  the  land  in  trust  to  and  for  the  pur- 
poses of  the  trust. 

Since  that  time  the  wife  has  died  and  the  plaintiffs  claim 
the  property  under  the  marriage  settlement  and  the  title 
deeds. 
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The  defendant  denies  that  the  lots  were  ever  purchased 
with  the  proceeds  of  the  trust  property,  and  claims  that  he 
has  a  release  from  the  parties  to  the  trust  deed  vesting  the 
property  in  himself.  The  trustee  has  since  conveyed  the 
property  to  his  daughter,  who  is  also  made  a  party  to  the 
action. 

The  objection  to  the  validity  of  the  marriage  settlement, 
because  the  parties  to  it  were  infants,  can  only  be  made  by 
the  parties  themselves.  It  is  not  for  that  cause  void,  but 
merely  voidable  at  the  option  of  the  infants  on  arriving  at 
age.  If  they  do  not  within  a  reasonable  time  seek  to  avoid 
it,  they  will  be  considered  as  ratifying  it.  Last  of  all, 
should  such  an  objection  be  made  by  the  trustee  acting 
under  it,  and  holding  property  received  by  virtue  thereof, 
when  a  court  of  equity  is  asked  to  compel  him  to  render  an 
account ;  whether  the  contract  between  the  parties  is  to  be 
upheld  or  not,  he  cannot  dispute  the  authority  under  which 
he  holds  the  trust  funds,  and  seek  in  such  a  way  to  retain 
the  trust  property  to  his  own  use.  But,  independent  of 
these  reasons,  the  parties  themselves  aftur  coming  of  age, 
recognized  the  deed  and  ratified,  it  by  such  recognition. 
The  admissions  to  the  trust  deed  that  the  trustee  had 
invested  $5,000  of  the  trust  fund  in  the  Broome  street  pro- 
perty, and  the  trusts  in  the  deed  are  to  be  taken  most 
strongly  against  the  trustee,  more  especially  is  this  rule 
applicable  to  a  case  where  the  admission  relates  to  matters 
particularly  within  the  knowledge  of  the  party  making  it. 
It  may  be  that  the  defendant  may  be  able  to  show  that  this 
consideration  was  never  paid  from  the  estate  ;  whether  he 
could  relieve  himself  from  the  express  trusts  contained  in 
the  deed  by  such  evidence  is,  to  say  the  least,  doubtful.  As 
the  case  stands  before  me,  there  is  nothing  to  warrant  such 
a  conclusion,  and  it  is  therefore  unnecessary  now  to  pass 
upon  that  question.  At  any  rate,  as  the  evidence  now  is,  it 
is  proper  that  an  accounting  should  take  place,  and  it  will 
then  appear  whether,  at  the  time  of  the  giving  of  this  deed, 
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the  defendant  had  in  his  possession  sufficient  of  the  trust 
property  for  this  purpose. 

It  is  contended  that  the  marriage  settlement  makes  no 
disposition  of  the  property  in  a  case  where  the  husband 
survives  the  wife  and  that  the  property,  therefore,  was 
vested  in  the  husband. 

By  the  deed  it  is  provided  that  the  income  shall  be 
applied  to  the  final  use  of  husband  and  wife  during  their 
lives,  and  to  the  husband  during  the  remainder  of  his  life, 
should  he  survive  the  wife.  This  limitation  to  the  husband 
of  the  income  during  his  life,  and  the  subsequent  provisions 
of  the  deed  as  to  the  rights  of  the  children  after  the  death, 
of  both  husband  and  wife,  sufficiently  show  the  intent  of 
the  parties  to  have  been  to  give  to  the  husband  merely  the 
income  of  the  property  after  the  death  of  his  wife  during 
the  remainder  of  his  life,  and  not  to  give  him  the  whole 
property  on  her  death. 

Whether,  therefore,  the  children  claim  as  the  cestui  que 
trusts  under  the  marriage  settlement  or  as  the  heirs  at  law 
of  the  mother  would  be  immaterial.  The  facts  are  suffi- 
ciently set  out  in  the  complaint  to  entitle  them  to  relief  in 
either  character,  and  where  the  facts  appear  in  the  com- 
plaint, the  court  is  to  give  such  relief  as  the  parties  are 
entitled  to,  whether  asked  for  or  not  in  the  prayer  of  the 
complaint.  (2  Kernan,  336.) 

There  are  other  questions  which  may  hereafter  arise  on 
the  final  disposition  of  this  case,  in  addition  to  those  refer- 
red to,  which  will  require  further  explanations  before  the 
trustee  can  succeed  in  relieving  himself  from  the  trust  as 
proposed  by  him. 

The  attempt  to  obtain  release  from  the  parents,  so  as  to 
deprive  the  plaintiffs  of  their  claims,  the  mode  in  which 
the  property  was  conveyed  to  the  daughter  without  consid- 
eration, and  other  matters  which  it  is  not  necessary  here  to 
refer  to,  all  tend  to  show  that  the  defendant  has  not  been 


192  NEW  YORK  PRACTICE  REPORTS. 

Jones  agt.  liutlcr. 

acting  in  the  faithful  discharge  of  his  duty  as  trustee,  and 
solely  for  the  benefit  of  those  for  whom  he  held  the  trust. 

But  as  I  have  arrived  at  the  conclusion  that  the  trustee 
must  render  the  account,  so  as  to  ascertain  whether  he  had 
at  the  time  in  his  hands  funds  from  which  the  lands  pur- 
chased in  Broome  street  could  be  paid  for.  I  shall  refer 
it  to  a  referee  for  that  purpose.  I  shall  also  refer  it  to  the 
same  referee  to  enquire  whether  the  trustee  had  so  man- 
aged the  trust  funds,  as  to  render  it  necessary  for  the  pro- 
tection of  the  plaintiffs  interests  that  the  trustee  should  be 
changed,  and  that  he  report  the  proofs  with  his  opinion 
thereon,  and  all  further  directions  are  reserved  until  the 
coming  in  of  such  report. 

Reference  ordered  to  William  Kent,  Esq. 
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SUPREME  COURT. 
THE  AUBURN  CITY  BANK  agt.  GEORGE  N.  LEONARD. 

GEORGE  N.  LEONARD  agt.  THE  AUBURN  CITY  BANK,  and  others. 

It  it  well  settled  that  an  equitable  defence  may  now  be  interposed  to  a  legal  action, 
and  is  equally  available  with  a  legal  defence. 

But  in  such  case  where  the  plaintiff  docs  not  bring  before  the  court  the  requisite 
parties  to  enable  it  to  adjudicate  finally  upon  all  the  questions  in  controversy,  the 
defendant  has  no  other  course  but  to  commence  a  new  action  in  the  nature  of  a 
cross-suit,  and  bring  in  the  requisite  parties. 

And  where  the  defendant  brings  a  cross-action  against  the  plaintiff  in  the  former  suit, 
and  others,  for  full  affirmative  relief  in  equity,  which  he  has  get  up  as  an  equitable 
defence  in  answer  to  the  plaintiff's  legal  action,  the  plaintiff  in  the  legal  action 
cannot  set  up  in  answer  to  the  equity  suit,  in  bar,  a  former  suit  pending  for  the 
same  cause;  because  the  parties  are  not  the  samf. 

Under  the  old  system  of  pleading,  a  plea  in  bar  of  the  pendency  of  a  former  suit  for 
the  same  cause  of  action,  always  contained  an  averment  that  the  parties  were  the 
same  in  both  actions. 

Before  the  Code,  the  plaintiff  in  the  second  suit  would  have  been  entitled  to  an 
injunction,  restraining  the  prosecution  of  the  suit  at  law,  till  the  determination 
of  the  suit  in  equity.  The  same  relief  may  now  be  had  by  order,  it  being  no 
longer  necessary  or  proper  to  stay  proceedings  in  the  same  court  by  injunction. 

The  court  will  grant  a  stay  in  such  cases,  where  it  is  not  entirely  clear  from  the 
pleadings,  that  they  would  ilismissthe  complaint  in  the  equity  suit  for  insufficiency 
on  the  trial,  or  sustain  a  demurrer  to  it. 

Monroe  Special  Term,  September,  1860, 

MOTION  to  stay  proceedings  in  first  entitled  suit   until 
after  the  trial  of  the  suit  secondly  entitled. 

The  plaintiffs  in  the  first  entitled  suit,  state  in  their  com- 
plaint that  one  Thomas  \V.  Smith  was  indebted  to  such  bank 
in  notes  in  the  sum  of  $5,500,  and  in  drafts  upon  R.  S. 
Torry,  accepted  by  said  Torry,  in  the  sum  of  $1.033.33, 
protested  for  non-payment.  That  all  of  said  notes  and 
drafts,  except  one  note  for  $4,000,  were  past  due  on  the 
4th  of  March,  1859,  when  the  defendant  in  the  first  entitled 
suit,  George  N.  Leonard,  who  was  then  the  plaintiff's 
cashier,  entered,  into  an  agreement,  following  : 
VOL.  XX.  13 
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."  NEW  YORK,  March  4M,  '59. 

Received  of  F.  N.  Smith,  a  note  of  five  thousand  (dollars 
meaning,)  made  by  G.  N.  Leonard,  also  an  assignment  by  said 
F.  N.  Smith,  of  his  ten  shares  of  stock  in  the  Auburn  City 
Bank,  value  five  hundred  dollars.  Also  F.  N.  Smith's  order 
on  David  B.  Smith,  of  Port  Byron,  for  seven  hundred  dollars 
in  bills  of  the  Planters  and  Mechanics'  Bank  of  Dalton, 
Georgia,  as  also  six  hundred  and  fifty  seven  dollars,  bills 
of  the  same  bank  now  at  the  Auburn  City  Bank,  for  which 
as  above  enumerated,  I  agree  to  cancel  said  F.  N.  Smith's 
indebtedness  to  the  said  Auburn  City  Bank,  and  also  his, 
the  said  Smith's  indebtedness  to  James  White  and  H.  H. 
Bostwick,  it  being  in  gross  sixty  seven  hundred  and  eighty 
dollars,  or  thereabouts.  G.  N.  LEONARD." 

And  claim  to  recover  of  said  Leonard,  the  amount  of  the 
said  notes  and  drafts  by  virtue  of  such  agreement.  The 
defendant  Leonard  has  appeared  in  such  suit  and  put  in 
his  answer,  setting  up  that  said  written  agreement  does  not 
contain  the  true  agreement  between  the  parties ;  that  it  was 
not  executed  or  received,  nor  was  it  designed  to  set  forth 
the  agreement  made  between  the  parties  concerned,  and 
setting  forth  facts  tending  to  show  an  equitable  defence  to 
such  agreement.  This  suit  being  at  issue,  has  been  referred 
for  trial.  The  defendant  Leonard  has  since  commenced 
the  suit  secondly  entitled,  setting  up  the  same  matters  con- 
tained in  his  said  answer  more  fully,  and  asking  for  affirm- 
ative relief  against  said  agreement,  and  that  the  same  be 
reformed  according  to  the  actual  agreement  therein  stated. 
The  defendants  in  the  second  action  have  put  in  their 
answers,  the  Auburn  City  Bank,  among  other  defences,  set- 
ting up  the  pendency  of  the  former  suit  in  bar.  The  said 
George  N.  Leonard,  defendant  in  the  first  suit  of  the  plain- 
tiffs, in  the  second  suit  now  moves  that  the  proceedings  in 
the  first  entitled  suit  be  stayed  until  the  second  suit  be 
tried  and  determined. 
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JAMES  S.  Cox,  for  motion. 
WM.  ALLEN,  opposed. 

E.  DARWIN  SMITH,  Justice.  If  the  matters  set  up  in  the 
complaint  in  the  second  suit  are  sufficient  to  entitle  the 
plaintiff  Leonard  to  a  decree  reforming  the  agreement 
therein  mentioned,  the  same  matter  would  constitute  a  com- 
plete equitable  defence  in  the  suit  at  law  first  commenced 
to  enforce  such  agreement.  Jin  equitable  defence  may  now 
be  interposed  to  a  legal  action,  and  is  equally  available 
with  a  legal  defence.  (Haire  agt.  Baker,  1  Selden,  362  ; 
Dobson  agt.  Pierce,  2  Kernan,  162  ;  Gary  agt.  Goodman,  2 
Kernan,  266  ;  Phillips  agt.  Gorham,  17  JV.  Y.  Rep.,  275.) 
The  case  of  Haire  agt.  Baker  was  very  much  like  this.  In 
that  case  Baker  purchased  a  farm  of  Haire,  and  agreed  to 
assume  and  pay  as  part  of  the  purchase  money  a  mortgage 
of  $680,  and  the  premises  were  conveyed  to  him  by  deed,  in 
which  no  mention  or  exception  was  made  of  this  mortgage. 
Baker  did  not  pay  the  mortgage,  but  suffered  it  to  be  fore- 
closed and  the  premises  to  be  sold,  and  then  commenced  an 
action  at  law  on  the  covenant  against  incumbrances.  Pend- 
ing this  action,  Haire  commenced  a  cross-suit  in  equity  to 
reform  the  deed,  and  for  an  injunction.  It  was  finally  held 
in  the  court  of  appeals,  that  the  same  facts  which  entitled 
the  plaintiff  Haire  to  have  the  deed  reformed  in  equity, 
were  a  complete  defence  in  the  suit  at  law  ;  but  as  the  plain- 
tiff could  not  have  affirmative  relief  in  such  suit  at  law,  and 
was  entitled  to  such  relief,  the  second  action  was  rightly 
brought.  These  two  suits  were  commenced  in  August, 
1848,  and  the  decision  in  the  court  of  appeals  was  made  in 
September,  1851.  The  Code,  as  it  then  stood,  did  not  pro- 
vide for  giving  a  defendant  affirmative  relief.  In  the  session 
of  1852  the  legislature  amended  the  Code  in  this  partic- 
ular, giving  power  as  contained  in  section  274  to  the  court, 
"  to  grant  to  the  defendant  any  affirmative  relief  to  which 
he  may  be  entitled."  This  amendment  necessarily  removes 


196  NEW  YORK  PRACTICE  REPORTS. 

Auburn  City  Bank  agt.  Leonard. 

the  sole  ground  upon  which  the  suit  in  equity  for  the  refor- 
mation of  the  deed  was  sustained  in  Haire  agt.  Baker,  and 
leaves  that  case  an  express  adjudication  in  principle  upon 
the  point  that  a  second  action  is  unnecessary,  and  cannot 
in  such  case  be  sustained,  for  the  reason  that  the  same  mat- 
ter is  a  proper  defence  in  the  suit  at  law. 

I  cannot  see  in  that  case,  why  the  equitable  defence  in 
the  suit  at  law,  if  the  same  were  established  and  sustained, 
would  not  have  been  entirely  final  and  conclusive  between 
the  parties,  and  why  any  second  suit  was  in  any  respect 
ever  there  necessary.  But  the  court  considered  that  the 
plaintiff  in  the  second  suit  was  entitled  to  have  the  deed 
reformed  in  fact.  Such  reformation  the  court  now  can  give 
in  a  like  case  to  the  defendant  setting  up  his  equity  in  a 
suit  at  law,  and  this  conforms  in  my  opinion,  as  expressed 
in  Jlrndt  agt.  Williams,  (16  Howard,  244,)  and  in  Burns  agt. 
Nevins,  (24  Barb. ,502,)  to  the  obvious  policy  of  the  Code 
to  provide  for  and  require  the  settlement  of  all  controver- 
sies between  the  same  parties  relating  to  the  same  subject 
matter,  in  one  action.  In  accordance  with  this  view  the 
motion  in  this  case  should  be  denied,  if  the  answer  of  the 
Auburn  City  Bank  in  the  suit  in  equity,  of  the  pendency  of 
a  former  suit  in  bar,  in  which  the  plaintiffs  claim  in  equity 
is  a  good  defence,  is  a  good  answer.  It  would  be  a  good 
answer  I  think,  if  the  parties  were  the  same  in  both  actions. 
The  equity  of  Leonard  to  reform  this  instrument,  would 
doubtless  be  lost  if  he  suffered  the  plaintiff  in  the  suit  at 
law,  to  recover  upon  it  without  interposing  in  such  action, 
his  equitable  defence.  (Foot  agt.  Sprague,  12  Howard,  358.) 
It  was  essential  therefore,  for  the  assertion  of  such  equity 
that  it  be  asserted  by  an  affirmative  action  before  the  com- 
mencement of  a  suit  at  law  on  the  agreement,  or  be  inter- 
posed as  a  defence  in  the  action  at  law,  (12  How.  Supra.) 
But  the  plea  of  the  pendency  of  a  former  suit  for  the  same 
cause  of  action,  always  contained  an  averment  that  the 
parties  were  the  same  in  both  actions.  (2  Chitty's  Plead., 
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19.)  The  plea  or  answer  of  the  pendency  of  another  suit, 
where  the  matters  in  litigation  are  the  same,  or  may  be  liti- 
gated upon  the  option  of  the  defendant  to  set  them  up  by 
proper  answers,  is  not  precisely  the  same  as  the  plea  of 
another  suit,  commenced  by  the  plaintiff  for  the  same  cause 
of  action.  But  the  same  principle  applies  to  both  cases, 
for  a  matter  which  is  necessarily  involved  in  the  former 
suit,  and  which  may  be  litigated  therein,  cannot  be  the  sub- 
ject of  a  second  action.  This  principle  the  court  of  appeals 
applied  to  a  case  of  recoupment  in  an  action  for  work  and 
labor,  in  Davis  agt.  Talbott,  (2  Kernan,  184,)  and  is  emin- 
ently sound.  Parties  must  assert  their  rights,  whether 
legal  or  equitable,  at  the  first  opportunity.  The  principle 
obviously,  does  not  apply  to  cases  of  contracts  resting  upon 
independent  rights  of  action  or  other  distinct  claims  exist- 
ing between  the  parties.  In  this  case  it  is  clear  that  as 
between  the  Auburn  City  Bank  and  Leonard,  all  their  claims 
in  respect  to  the  agreement  in  controversy  can  be  fully  set- 
tled and  adjucated  in  the  suit  first  commenced,  and  if  no 
other  persons  were  interested  in  such  claim  or  counter 
claim,  I  should  hold  that  the  same  must  therein  be  litigated. 
But  such  litigation  between  the  bank  and  Leonard  would 
not  affect  the  rights  of  Thomas  N.  'Smith  and  Roger  S. 
Torry  in  said  agreement.  The  contract  was  not  made 
between  the  bank  and  Leonard,  but  between  Leonard  and 
Smith,  and  Torry  is  interested  also  in  said  agreement, 
because  it  provides  for  the  payment  of  the  two  drafts, 
accepted  by  him.  These  parties,  Smith  and  Torry,  must 
necessarily  be  brought  before  the  court,  before  they  can  be 
concluded  by  any  adjudication  upon  the  terms  of  said  agree- 
ment. In  such  cases  where  the  plaintiff  does  not  bring 
before  the  court,  the  requisite  parties  to  enable  it  to  adju- 
dicate finally  upon  the  questions  in  controversy,  the  defend- 
ant has  no  other  course  but  to  commence  a  new  action  in 
the  nature  of  a  cross-suit,  and  bring  in  the  requisite  parties. 
I  think  in  this  case,  the  defendant  Leonard  when  prosecu- 
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ted  by  the  bank,  on  the  agreement  in  question,  had  the  clear 
right  to  commence  the  second  suit  to  reform  the  agreement, 
making  Smith  and  Torry  parties  to  such  suit,  and  the  court 
could  not  determine  the  questions  upon  such  agreement 
conclusively  in  one  litigation  in  any  other  way.  Before 
the  Code,  the  plaintiff  in  the  second  suit,  would  have  been 
entitled  to  an  injunction  restraining  the  prosecution  of  the 
suit  at  law,  till  the  determination  of  the  suit  in  equity.  The 
same  relief  may  now  be  had  by  order;  it  being  no  longer 
necessary  or  proper  to  stay  proceedings  in  the  same  court 
by  injunction.  But  the  counsel  for  the  Auburn  City  Bank, 
urges  that  such  order  should  not  be  granted,  on  the  ground 
that  the  whole  equity  of  the  bill  is  denied.  The  bank  it  is 
true,  puts  the  allegations  of  the  complaint  in  issue,  by  a 
denial  thereof.  This  denial  is  verified  by  the  president  of 
the  bank,  and  states  that  he  was  present  when  some  or  all 
of  the  negotiations  mentioned  in  the  agreement  took  place, 
and  is  personally  acquainted  with  the  facts  of  the  case,  and 
in  an  affidavit  states  further,  that  the  agreement  in  ques- 
tion, expresses  the  true  contract  then  and  there  made. 
This  does  not  answer  the  whole  equity  of  the  bill.  The 
bank  was  not  a  party  to  the  agreement  unless  made  so  by 
the  act  of  Leonard  its  cashier,  and  a  denial  by  it  of  the 
truth  of  the  allegations  of  the  complaint,  is  not  the  denial 
of  a  party  to  the  contract.  Smith  and  Torry  are  the  par- 
ties interested  in  the  contract  and  they  do  not  answer, 
denying  the  allegations  of  the  complaint  in  the  suit  of 
Leonard  against  them  and  the  bank.  It  is  also  argued  that 
the  complaint  shows  no  case  in  equity  to  reform  the  con- 
tract. It  presents  a  prima  facie  case  of  mistake  in  the 
terms  of  the  contract  and  error  in  respect  to  its  terms.  I 
cannot  say  upon  this  complaint,  that  the  plaintiff  may  not 
be  entitled,  if  he  prove  the  facts  to  no  kind  of  relief.  He 
may  possibly  have  some  relief  under  the  general  prayer  of 
his  complaint  from  this  contract,  other  than  that  of  a 
reformation  of  Jhe  contract.  I  do  not  see  that  the  case  is 
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so  clear  on  this  point,  that  I  should  deny  this  motion  on 
that  ground.  I  am  by  no  means  sure  that  I  should  dismiss 
the  complaint  for  insufficiency  on  the  trial,  or  sustain  a 
demurrer  to  it,  and  this  I  think  is  the  rule  which  should 
govern  a  denial  of  the  motion  in  such  case.  I  think,  there- 
fore, the  motion  should  be  granted  to  stay  the  proceedings 
upon  the  first  entitled  suit,  till  the  second  is  tried ;  but  it 
should  be  upon  condition  that  the  plaintiff  stipulate,  to 
refer  such  action  to  the  same  referee  to  whom  the  action  at 
law  is  referred,  that  the  cases  may  be  tried  together,  ac- 
cording to  the  practice  in  equity,  in  respect  to  original  and 
cross-bills,  (2  Barb.  Ch.  Pr.  155 ;  Van  Santvord'sEq.  Pr.,  227 ;) 
otherwise  there  will  be  a  delay  of  about  a  year,  before  such 
action  in  equity  can  be  brought  to  trial.  As  the  plaintiff 
asks  a  favor  not  of  strict  right,  which  the  defendant,  the 
Auburn  City  Bank  were  entitled  to  defend,  the  defendant 
is  entitled  to  the  costs  of  opposing,  seven  dollars. 
Motion  granted  upon  these  terms. 


SUPREME  COURT. 

GORHAM  D.  ABBOT  agt.  THE  AMERICAN  HARD  RUBBER  COM- 
PANY, WILLIAM  JUDSON,  and  eight  others. 

A  sale  and  transfer  by  the  directors  of  a  corporation,  of  the  entire  property  of 
the  corporation  (except  its  real  estate,)  and  which  transfers  to  the  purchasers  the 
whole  business  of  the  corporation,  is  void  as  against  any  of  the  stockholders  of  the 
corporation  not  consenting  to  such  sale. 

The  principle  that  a  majority  must  govern  and  control,  (in  the  absence  of  any  special 
provisions  in  the  charter,)  applies  to  corporations,  and  the  minority  are  bound  by 
the  acts  of  the  majority  when  those  acts  are  within  and  according  to  the  charter, 
and  not  inconsistent  icith  the  object  and  purpose  u-ith  ichich  it  icas  organized. 

Purchasers  on  such  a  sale  cannot  be  considered  as  bona  fide  purchasers  for  value 
without  notice,  where  they  pay  no  money,  but  give  their  promissory  notes,  and 
where  it  must  be  assumed  from  the  facts  that  they  knew  the  purpose  and  object 
for  which  the  corporation  was  organised,  and  the  only  business  which  it  had  prose- 
cuted ;  and  they  must  also  be  presumed  to  know  the  law. 
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New  York  Special  Term,  October,  1860. 
MOTION  for  injunction  and  receiver.  :•„ 

It  appears  that  a  corporation  was  heretofore  organized, 
known  as  the  Beacon  Dam  company,  in  which  the  plaintiff 
became  a  stockholder,  and  the  name  of  which  was  subse- 
quently changed  to  the  American  Hard  Rubber  Company. 
The  plaintiff,  besides  transferring  to  the  first  mentioned 
company,  certain  rights  which  he  possessed,  of  applying 
vulcanised  India  rubber  to  educational  apparatus ;  contrib- 
uted a  large  amount  of  funds  required  by  the  company  in 
the  establishment  and  erection  of  its  buildings,  and  in  the 
purchase  of  machinery  and  tools,  &c.  Some  time  after  the 
change  of  the  name  of  the  company  as  above  mentioned,  the 
directors  under  a  resolution  passed,  (as  they  claimed,)  by  a 
majority  of  the  stockholders,  sold  all  its  property,  (except 
its  real  estate,)  to  Poppenheusen  and  Koriig,  two  of  the 
defendants,  herein ;  the  sale  being  opposed  by  the  plaintiff, 
and  effected  against  his  consent.  The  allegations  of  fraud, 
set  up  in  the  complaint,  were  denied  in  the  answer. 

E.  "W.  STOUGHTON  and  D.  E.  WHEELER,  for  plaintiff. 
S.  A.  FOOT  and  W.  A.  CURTIS,  for  defendants. 

SUTHERLAND,  J.  I  think  the  sale  and  transfer  by  the  four 
directors — Judson,  Ropes,  Norton  and  Henry  B.  Goodyear — 
to  Poppenheusen,  Konig  and  Funke,  of  the  entire  property 
of  the  company,  except  its  real  estate,  with  its  machinery 
and  fixtures,  was  void  as  to  the  plaintiff  and  such  other 
stockholders  as  did  not  consent  to  or  authorize  the  sale. 

I  do  not  think  that  it  appears  that  a  majority  of  the 
stockholders  did  in  fact  authorize  the  sale;  but  had  the 
sale  been  authorized  by  a  majority  of  the  stockholders,  or 
by  stockholders  representing  a  majority  of  the  stock,  I  think 
it  would  have  been  void  as  to  the  plaintiff  and  other  stock- 
holders not  consenting  to  or  authorizing  it. 

In  looking  at  this  question  as  to  the  power  and  authority 
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of  the  directors  to  make  the  sale  and  transfer,  with  or  with- 
out .the  authority  of  a  majority  of  the  stockholders,  so 
as  to  be  valid  to  bind  the  stockholders  who  did  not  con- 
sent, in  this  case  and  as  between  these  parties,  the  company 
should  be  considered  as  chartered  and  organized  for  the 
sole  purpose  and  object  of  manufacturing  goods  or  articles 
of  India  rubber,  or  of  its  patented  compounds  under  the 
Goodyear  patents. 

The  corporation,  as  originally  organized  in  May,  1852, 
with  a  capital  of  $25,000,  composed  of  1,000  shares  of  $25 
each,  was  called  the  Beacon  Dam  company,  and  would  ap- 
pear to  have  been  organized  for  the  object  and  purpose  of 
building  and  maintaining  a  water-power,  on  the  Naugatuck 
river,  in  Connecticut,  and  for  carrying  on  a  manufacturing 
business  generally.  The  name  was  subsequently  changed 
to  "  American  Hard  Rubber  Company,"  and  in  January, 
1853,  the  capital  stock  was  increased  from  1,000  shares  of 
$25  each,  to  4,000  shares  of  $25  each,  the  plaintiff  sub- 
scribing for  and  taking  the  3,000  additional  shares,  retain- 
ing 1,000  of  them  and  distributing  the  other  2,000  among 
different  parties. 

The  increase  of  capital  took  place  solely  with  reference 
to  the  business  of  manufacturing  India  rubber  goods,  under 
the  Goodyear's  patents;  and  all  the  stockholders  agreed 
from  that  time  to  enter  upon  and  prosecute  exclusively  the 
business  of  manufacturing  articles  of  the  patented  com- 
pounds of  India  rubber;  and  from  that  time  until  the 
sale,  by  the  directors,  to  Poppenheusen,  Konig  and  Funke. 
in  February,  1860,  the  manufacture  and  sale  of  such  arti- 
cles would  appear  to  have  been  the  only  business  of  the 
company. 

I  think,  therefore,  that,  as  between  these  parties  and  for 
the  purpose  of  this  decision,  I  must  consider  the  sole  and 
only  object  and  purpose  for  which  the  company  was  organ- 
ized, the  business  which  it  carried  on,  and  which  the  direc- 
tors who  made  the  sale  were  elected  to  direct  and  manage, 
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to  have  been  the  manufacturing  and  selling  of  goods  or 
articles  of  India  rubber,  or  of  one  or  more  of  its  compounds, 
under  the  Goodyear's  patents. 

That  being  so,  I  think  the  sale  in  question  was  void  as 
to  the  plaintiff  and  other  stockholders  not  consenting, 
because  its  effect  was,  and  must  necessarily  have  been,  to 
discontinue  all  business  of  the  corporation ;  in  effect  to  dis- 
solve it ;  and  I  must  presume  on  the  conceded  facts  of  this 
case,  that  the  parties  to  the  sale  knew  or  anticipated  that 
such  would  be  the  effect  and  consequences  of  the  sale. 

The  directors  sell  in  one  lump,  not  only  all  the  stock  of 
the  corporation,  manufactured  and  unmanufactured,  but  all 
rights  of  the  corporation  under  the  patents  to  manufacture 
any  more,  and  all  its  property  of  every  description,  except 
the  water-power  and  real  estate,  with  its  machinery  and 
fixtures  in  Connecticut,  which  they  at  the  same  time  lease  to 
Poppenheusen  and  Konig  for  one  year ;  thus,  by  this  sale, 
discontinuing  or  destroying  all  business  of  the  corporation 
for  a  term,  at  least ;  and  by  the  sale  of  the  patent  rights, 
or  of  the  corporation's  right  to  manufacture  under  the 
patent  right,  forever  putting  it  out  of  its  power,  without 
re-purchasing  the  right  to  do  so,  to  further  prosecute  the 
only  object  and  purpose  and  business  for  which  it  had  been 
organized,  and  which  it  had  prosecuted  ;  and  thus  leaving 
the  corporation  a  mere  skeleton,  with  a  name,  and  perhaps 
a  legal  technical  existence  by  the  statute  book ;  but  with- 
out real  life,  or  business,  or  usefulness. 

I  do  not  think  the  directors,  even  with  the  consent  of  a 
majority  of  the  stockholders,  had  a  right,  as  against  stock- 
holders not  consenting,  thus  in  effect  to  discontinue  its  exis- 
tence, and  defeat  the  object  of  its  organization. 

I  must  assume  that  these  directors  were  chosen  to  man- 
age the  business  of  the  corporation,  not  to  destroy  and 
end  it. 

If  the  corporation  was  insolvent,  it  is  presumed  the 
laws  of  Connecticut  had  provided  a  mode  of  having  it  dis- 
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solved ;  if  it  had  good  cause  to  surrender  up  its  franchises 
to  the  goverment,  it  is  presumed  the  laws  of  the  same  state 
had  also  provided  for  that.  But  I  cannot  presume  that  the 
directors,  or  a  majority  of  the  stockholders  of  the  corpora- 
tion, by  any  law  of  Connecticut,  or  otherwise,  had  a  right 
thus,  by  voluntary  sale,  to  discontinue  its  existence,  and  in 
effect  surrender  its  franchises,  without  consulting  the  gov- 
ernment or  its  creditors,  and  without  the  consent  of  a 
minority  of  its  stockholders. 

To  hold  that  the  directors  could  thus  discontinue,  wind 
up  and  defeat  the  purpose,  object  and  business,  for  which 
the  corporation  was  organized,  even  with  the  consent  of  a 
majority  of  the  stockholders,  so  as  to  bind  the  minority 
not  consenting,  would  in  effect  be  depriving  the  minority, 
and  every  one  of  the  minority,  of  their  property  without 
their  consent. 

No  doubt  that  the  principle,  that  a  majority  must  govern 
or  control  (in  the  absence  of  any  special  provision  in  the 
charter  or  constitutional  articles,)  applies  to  corporations, 
and  that  the  minority  are  bound  by  the  acts  of  the  major- 
ity, when  those  acts  are  within  and  according  to  the  charter 
or  constitutional  articles  of  the  corporation,  and  not  incon- 
sistent with  the  object  and  purpose  iirith  which  it  was  organ- 
ized. Such  acts  a  stockholder  consents  to,  by  becoming  a 
member  of  a  corporation,  because  he  is  presumed  to  know 
the  law,  and  the  rights  of  the  majority  by  the  law.  But 
this  democratic  or  representative  principle  does  not  apply 
to  an  act  or  acts  of  the  majority,  inconsistent  with  the  con- 
tinued existence  of  the  corporation  and  the  very  object  and 
purpose  for  which  it  was  organized ;  nor  does  a  stockholder 
consent  to  such  acts  by  becoming  a  member,  because  the 
law  does  not  justify  them ;  and  he  cannot  be  presumed  to 
have  anticipated  or  thought  that  such  acts  would  ever  be 
perpetrated  or  attempted  by  the  majority. 

I  cite  the  following  authorities  as  supporting  or  illustra- 
ting the  principle  on  which  I  hold  the  sale  in  question,  void 
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for  want  of  authority,  as  to  the  plaintiff  and  other  stock- 
holders not  consenting,  assuming  it  to  have  been  made  by 
a  majority  of  the  stockholders.  (Livingston  agt.  Lynch,  4 
John.  Chan.,  573;  Conro  agt.  Port  Henry  Iron  Co.,  12  Barb., 
62,  63 ;  Ward  agt.  The  Sea  Ins.  Co.,  7  Paige,  294  ;  Hartford 
and  JV*.  H.  R.  R.  Co.  agt.  Croswell,  5  Hill,  384  ;  In  the  mat- 
ter of  Niagara  Ins.  Co.,  1  Paige,  257  ;  Slee  agt.  Bloom,  19 
John.,  456 ;  Rollins  agt.  Clay,  33  Maine,  132  ;  Smith  agt. 
Smith,  3  Des.  (£  C.)  C^an.  U.  557;  A'ean  agt.  Johnson,  1 
Stock.,  401 ;  JVei0  Orleans,  Jackson  and  G.  R.  R.  Co.  agt.  .Har- 
ris, 27  Miss.,  517;  I/are  agt.  Society  Attorneys,  1  Collyer, 
370  ;  Bagshaw  agt.  Easton  Co.  R.  R.  Co.,  7  .Hare  CAan.,  114; 
J5an/c  o/  Com.  agt.  J5an/c  of  Brest,  Harrington  Chan.,  (Mich.) 
106, 10,  11 ;  Town  agt.  Sa/z/c  of  River  Raisin,  2  Doug., (Mich.) 
536 ;  ^wg.  and  .tfmes  <w  Corp.  ^  499,  500,  390,  et  seq.) 

The  sale  and  transfer  in  question  was  not  and  did  not 
purport  to  be  a  sale  of  the  property  of  the  corporation  for 
the  benefit  of  its  creditors.  If  the  property  was  sold  for 
its  full  value,  the  creditors  would  have  a  right  to  complain, 
for  it  was  not  a  sale  for  money,  but  for  promissory  notes, 
payable  at  a  future  day ;  and  although  the  notes  may  be 
good,  and  the  makers  abundantly  responsible,  yet  the  cor- 
poration, or  its  directors,  had  no  right  to  compel  the  cred- 
itors to  wait  until  the  notes  were  paid. 

In  passing  the  resolution,  the  resolution  relied  upon  by 
the  defendants  as  an  authority  by  a  majority  of  the  stock- 
holders to  make  the  sale  and  transfer,  it  would  appear  that 
a  majority  of  the  shares  voted  on,  were  voted  on  by  proxy. 
I  must  presume,  in  the  absence  of,  anything  to  show  the  con- 
trary, that  these  proxies  were  ordinary  proxies,  given  with 
reference  to  the  transactions  of  the  ordinary  and  legitimate 
business  of  the  corporation,  and  that  they  did  not  and 
could  not  authorize  votes  for  so  extraordinary  a  sale  and 
transfer  as  the  one  in  question.  Hence  the  resolution  can- 
not be  said  to  have  been  in  fact  passed  by  a  majority  of 
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the  stockholders,  and  its  passage  can  hardly  be  claimed  as 
an  authority  by  the  majority. 

A  similar  remark  may  be  made  as  to  the  Connecticut, 
statutes  referred  to  by  the  counsel  for  the  defendants, 
authorizing  a  majority  of  the  stockholders  to  transact  busi- 
ness ;  and  not  less  than  three  directors  to  manage  the  affairs 
and  business  of  corporations ; — these  statutes  must  be  pre- 
sumed to  have  been  intended  to  apply  to  the  ordinary  and 
legitimate  business  of  corporations,  and  not  to  so  extraor- 
dinary a  proceeding  as  the  sale  and  transfer  in  question. 

The  purchasers  cannot  be  considered  as  bona  fide  pur- 
chasers for  value  without  notice,  for  they  did  not  give 
money  or  value,  but  their  notes  or  promises  to  pay,  and  I 
must  assume  from  the  conceded  facts  of  this  case  that  they 
knew  the  purpose  and  object  for  which  this  corporation  was 
organized,  and  the  only  business  which  it  had  prosecuted ; 
and  as  they  must  also  be  presumed  to  know  the  law,  I  must 
also  presume  that  they  knew  that  the  directors,  with  or 
without  the  consent  of  the  stockholders,  had  no  right  or 
authority  to  make  the  sale  and  transfer  in  question  to  them. 

It  is  not  necessary  to  pass  upon  the  other  two  grounds 
upon  which  the  counsel  for  the  plaintiff  insist  that  the  sale 
was  void ;  to  wit,  fraud  in  fact,  and  as  being  in  contraven- 
tion of  the  equity  principle  or  rule  that  a  trustee  cannot 
directly  or  indirectly  become  the  purchaser  of  the  trust 
property  for  his  own  benefit ;  for  if  the  sale  in  question  was 
void  as  to  the  plaintiff  and  other  stockholders  not  consent- 
ing, on  the  ground  that  it  was  made  without  their  consent 
or  authority,  the  other  two  grounds,  however  well  taken, 
could  not  make  a  void  thing  void. 

The  sale  being  void,  as  to  the  plaintiff  and  other  stock- 
holders not  consenting,  it  follows,  I  think,  that  the  tempo- 
rary injunction  should  be  continued,  and  that  a  receiver  is 
necessary  to  preserve  the  property  of  the  corporation  within 
the  jurisdiction  of  this  court,  for  its  creditors  and  stock- 
holders, until  the  final  decree  in  this  action,  or  in  the  action 
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in  the  circuit  court  of  the  United  States,  in  aid  of  which 
it  would  appear  that  this  action  was  brought,  or  until  its 
dissolution  may  be  decreed  by  the  courts  of  Connecticut. 

I  shall  accordingly  continue  the  injunction,  and  make  a 
reference  to  Hon.  William  Mitchell  to  appoint  a  suitable 
and  proper  person  as  receiver,  with  the  usual  powers,  and 
take  and  approve  of  the  necessary  and  usual  security,  for 
the  faithful  performance  of  his  trust. 


ft/  SUPREME  COURT. 

N0 

THE  PEOPLE,  ex  rel.  DANIEL  A.  BULLARD  agt.  THE  CONTRACT- 
ING BOARD. 

Service  of  notice  of  motion  for  a  mandamus,  on  a  majority  of  the  contracting 
board  (a  part  of  the  canal  board,)  of  the  state,  including  the  chairman,  held  a 
sufficient  service. 

When  a  party  has  no  other  adequate  remedy,  and  his  right  is  clear  and  undoubted, 
mandamus  is  not  only  the  proper  remedy,  but  is  one  of  the  most  efficient  proceed- 
ings known  to  the  law  for  the  enforcement  of  a  right. 

Where  a  contractor  by  his  proposal,  affidavits,  certificates,  bond,  penalty,  sureties, 
justification,  and  all  the  preliminary  conditions  required  by  the  contracting  board 
in  their  published  notice  to  contractors  for  proposals  to  do  certain  work,  has  fully 
complied  therewith,  and  is  the  lowest  bidder,  no  combination  with  other  bidders 
appearing,  the  board  are  bound  by  statute  to  award  him  the  contract. 

Saratoga  Special  Term,  December,  1860. 
MOTION  by  relator,  for  mandamus  against  the  contracting 
board  of  the  state.  • 


LYMAN  TREMAIN,  for  relator. 
HENRY  SMITH,  for  contra cting  board. 

POTTER,  Justice.  The  preliminary  objections  taken  to 
the  hearing  of  the  motion  on  the  part  of  the  contracting 
board,  to  wit :  shortness  of  the  time  of  notice  of  motion, 
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and  that  the  papers  were  served  when  the  board  were  not 
in  session,  I  think,  are  not  well  taken.  The  practice  in 
mandamus  cases,  if  there  was  no  other  answer  to  the  objec- 
tion, is  an  exception ;  and  is  not  controlled  by  the  provis- 
ions of  the  Code.  (Code,  §271,)  The  court  can  regulate 
its  own  practice  in  regard  to  these  proceedings,  always 
taking  care  to  give  reasonable  notice  to  the  parties  to  pre- 
pare, who  are  called  upon  to  show  cause.  Such  notice  was 
given  in  this  matter.  There  is  no  complaint  that  it  was 
not.  (People  agt.  JV.  Y.  Com  Pleas,  13  Wend.,  655 ;  note.) 
Service  of  the  notice  on  the  chairman  of  the  contracting 
board  ought  to  be  sufficient.  Service  on  a  majority  of  them 
certainly  should  be.  In  the  absence  of  any  statutory  pro- 
vision to  the  contrary,  and  in  analogy  to  the  practice  as  to 
service  of  papers,  on  other  bodies  of  public  officers,  I  shall 
hold  the  service  on  a  majority  of  the  board,  including  the 
chairman,  to  be  good.  It  would  be  deplorable,  indeed,  if 
there  exists  among  us  public  bodies  of  men  who,  by  the 
mere  act  of  adjourning  their  sessions,  can  exempt  them- 
selves or  their  official  acts  from  being  reviewed  by  the 
courts,  until  the  next  official  session  of  their  body,  for  the 
lack  of  authority  to  serve  legal  papers  or  process  on  them. 
(12  Wend.,  183.)  These,  however,  are  questions  of  minor 
consequence,  compared  with  the  real  question  of  right  in 
the  case. 

The  power  of  mandamus,  it  is  conceded,  is  an  extraordi- 
nary power,  and  ought  not  to  be  put  in  exercise  when  the 
party  is  provided  with  any  other  adequate  remedy.  But 
when«the  right  of  the  party  is  clear  and  undoubted,  and  the 
injured  party  has  no  other  specific  means  of  compelling  the 
performance  of  the  thing  to  be  done,  mandamus  is  not  only 
the  proper  remedy,  but  is  one  of  the  most  efficient  proceed- 
ings known  to  the  law  for  the  enforcement  of  a  right.  The 
examination  must  therefore  be  directed  to  this  view,  the 
rights  of  the  parties.  The  undisputed  facts  in  this  case  are, 
that  "  The  Contracting  Board,"  in  pursuance  of  the  pro- 
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visions  of  the  act  of  1854,  chapter  329,  issued  public  notice 
to  contractors,  that  sealed  proposals  would  be  received  by 
them  at  the  canal  commissioner's  office  in  Albany,  until  the 
third  of  December,  inst.,  for  the  rebuilding  of  Bassett  lock 
on  the  Champlain  canal.  This  notice  set  out  all  the  con- 
ditions that  the  contractor  would  be  bound  to  observe  on 
his  part.  Among  these  conditions  was  this,  "that  the  con- 
tractor would  be  required  to  receive  and  use  in  the  work 
all  such  materials  as  have  been  previously  procured  and 
delivered  for  any  of  the  work,  and  allow  such  prices  there- 
for, as  might  be  exhibited  at  the  office  prior  to  the  letting," 
and  also,  the  persons  to  whom  the  work  may  be  awarded, 
will  be  required  to  enter  into  contract,  for  the  performance 
of  the  work,  within  ten  days  after  the  same  shall  be  awarded 
to  them,  at  the  place,  and  upon  the  terms  prescribed  by  the 
contracting  board. 

The  notice  informed  the  contractors  that  the  plans,  maps, 
specifications,  quantities  of  material,  forms  of  contract, 
notices,  and  other  necessary  papers  which  they  would  re- 
quire, would  be  ready  at  the  engineer's  office  for  examina- 
tion, and  that  proposals  and  bonds  could  be  obtained  at  the 
division  engineer's  office,  before  the  letting. 

The  relators'  proposal  for  this  work,  in  the  aggregate, 
was  the  lowest  of  any  bidder,  whose  papers  were  sufficiently 
formal  to  be  acted  upon  by  the  board.  The  board  have 
refused  to  award  the  contract  to  the  relator,  and  are  about 
to  award  it  to  another  person  who  proposed  for  the  same, 
at  a  price  in  the  aggregate  exceeding  $1,000,  above  the 
sum  proposed  by  the  relator.  The  papers  read  in  opposi- 
tion to  the  motion,  show  a  preamble  and  resolution  of  the 
contracting  board,  passed  since  the  service  of  the  motion 
papers  on  the  chairman,  by  which  it  appears  that  they  have 
rejected  the  relators'  proposals.  The  grounds  of  rejection 
stated  therein  are,  in  substance  that  the  relators'  proposal 
is,  in  the  opinion  of  the  board,  deceptive  and  fraudulent, 
and  by  the  appearance  of  said  proposal,  it  seems  evident 
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that  it  was  the  intention  of  the  relator  to  perform  that  por- 
tion of  the  work,  which  according  to  the  common  course  of 
things  would  be  done  first,  and  for  which  he  had  bid  exces- 
sive prices;  and  with  the  profits  obtained,  paying -the  for- 
feiture on  the  bond,  abandoning  the  15  per  cent,  retained, 
and  leaving  the  work  half  performed,  secure  to  himself 
great  benefit,  with  much  loss  and  work  not  accomplished 
to  the  state.  The  resolution  following  the  above  grounds, 
which  are  contained  in  the  preamble,  after  rejecting  the 
proposition,  is,  "  that  he  has  rendered  his  bond  insecure  by 
the  shape  of  his  proposals,"  and  the  state  thereby  not  hav- 
ing "  adequate  security"  as  required  by  the  act,  chapter  329, 
laws  of  1854.  These  reasons,  it  is  seen,  are  based  upon 
anticipated  apprehensions.  Though  these  reasons  so  ren- 
dered officially  do  not  quite  agree  with  the  reasons  shown 
to  have  been  given  by  individual  members  of  the  board, 
when  not  in  session.  I  think  we  are  bound  to  judge  of  the 
proceeding  by  their  official  action.  It  is  not  denied  on  the 
part  of  the  contracting  board  that  the  form  of  the  proposal, 
the  affidavits,  certificates,  bond,  penalty,  sureties,  justifica- 
tion, and  all  the  preliminary  conditions  required  by  them 
in  their  published  notice  to  contractors  for  proposals,  have 
been  fully  complied  with  by  the  relator,  except,  that  on  the 
motion,  a  technical  objection  was  raised  that  the  condition 
of  the  bond  was  not  strictly  in  compliance  with  the  pro- 
visions of  the  third  subdivision  of  section  10,  of  chapter 
329,  laws  of  1854.  It  is  perhaps  a  sufficient  answer  to  this 
objection  to  say  that  the  proposal  was  not  rejected  by  them 
on  this  ground,  and  a  reason  why  they  should  not  now 
raise  this  objection  (even  if  it  had  force)  is,  that  as  appears 
by  the  papers  used  on  the  motion,  the  bond  was  obtained 
at  the  engineer's  office,  the  place  directed  in  their  notice, 
for  obtaining  the  necessary  and  proper  blanks,  and  the  ob- 
jection now  raised  is  to  the  printed  part  of  the  said  condi- 
tion so  furnished.  The  moving  papers  also  furnish  the 
additional  evidence  that  the  bond  is  in  the  same  form  as 
VOL.  XX.  14 
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that  of  other  bonds  adopted  and  taken  by  the  board  upon 
other  proposals  for  contracts  with  them.  It  will  be  seen 
that  the  contracting  board  do  not  claim  or  put  their  objec- 
tion on  the  ground  that  the  event  has  happened,  which  is 
provided  for  in  subdivision  9  of  section  10,  of  the  act  of 
1854,  to-wit :  a  combination  by  the  bidders,  which  author- 
izes them  to  decline  all  the  proposals,  and  advertise  anew. 
That  would  be  a  case  where  they  are  invested  with  a  dis- 
cretion. I  am  of  opinion  that  the  relator  has  complied 
with  the  requisition  of  the  terms  demanded  by  the  board. 
The  question  then  assumes  this  shape.  The  relator  has 
made  his  proposition  in  due  conformity  to  the  requirements 
of  the  contracting  board,  he  has  given  the  justified  security, 
by  responsible  persons,  for  the  due  and  faithful  perform- 
ance of  the  contract  to  be  entered  into,  he  has  offered  to 
perform  the  work  for  about  $16,600.  This  proposition  is  at 
least  $1,000  more  favorable  to  the  state  than  that  of  any 
other  proposition  received  by  the  contracting  board.  The 
materials  belonging  to  the  state,  and  which  are  allotted  to 
this  work,  amount  to  above  $7,000,  as  estimated  by  the 
engineer  and  exhibited  at  the  office.  The  value  of  which 
are  to  be  deducted  from  his  contract  price  for  the  work,  his 
bond  is  in  the  penalty  of  $5,000,  the  amount  fixed  by  the 
board.  Fifteen  per  cent,  upon  the  contract  price  of  the 
work  and  materials  ;  including  percentage  on  the  materials 
to  be  furnished  by  the  state,  are  to  be  retained  by  them 
out  of  his  pay,  till  the  contract  is  complete.  This  per- 
centage amounts  to  above  $2,400. 

There  is  no  provision  of  law  that  I  am  aware  of,  nor  is 
any  custom  of  the  state  officers  shown  to  be  in  existence, 
by  which  they  are  bound  to  pay  to  the  contractor,  monthly, 
or  otherwise  periodically,  before  the  completion  of  his  con- 
tract, any  part  of  the  contract  price ;  but  on  the  contrary, 
one  of  the  conditions  of  this  proposition  of  the  relator  is, 
that  he  will  enter  into  the  contract  within  ten  days  after 
it  shall  have  been  awarded  to  him,  "  upon  the  terms  pre- 
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scribed  by  the  contracting  board."  Can  they  not  then  therein 
prescribe  the  necessary  terms  of  security  ?  The  6th  sub- 
division of  section  10,  chapter  329,  may  also  be  brought  to 
their  aid,  and  is  as  follows:  "Any  provision  that. may  bo 
directed  by  the  canal  board,  not  inconsistent  with  thejpro- 
visions  of  law,  calculated  to  insure  the  faithful  execution  of 
any  contract,  shall  be  inserted  therein."  This  contracting 
board  being  an  important  part  of  the  canal  board,  and  hav- 
ing the  other  means  of  security  above  enumerated,  cannot 
surely,  seriously  urge  that  with  this  and  the  other  sources 
of  security  within  their  own  power,  "  that  the  state  have 
not  an  adequate  security;"  not  even  assuming  that  they 
possess  the  discretion  to  reject  their  own  accepted  propo- 
sition. 

Assuming,  as  I  do,  that  these  state  officers  are  influenced 
only  by  a  stern  sense  of  patriotic  duty  to  the  state,  they 
have,  as  I  think,  mistaken  their  powers ;  they  have  mistaken 
their  duty ;  they  have  mistaken  the  interests  of  the  state ; 
they  have  no  cause  for  apprehension  that  the  state  is  inse- 
cure; it  will  be  their  own  fault  if  it  be  so.  They  have  the 
power  in  their  own  hands  to  prevent  such  a  result. 

There  can  be  no  reason  why  the  state  should  pay  another 
contractor  above  $1,000  of  its  funds,  for  doing  the  same 
work,  more  than  the  sum  proposed  by  the  relator.  They 
owe  another  duty  to  the  state  which  they  must  not  over- 
look, or  forget,  and  for  which  the  law  and  their  equal  duty 
will  hold  them  responsible.  They  cannot,  without  the 
strongest  reasons,  permit  the  state  to  lose  of  its  funds,  to 
the  amount  of  $1,000,  upon  a  small  contract  like  this; 
which,  deducting  the  state  materials  allotted  by  the  engi- 
neer, amounts  to  only  about  $9,000.  The  7th  subdivision, 
of  section  10,  of  the  act  of  1854,  plainly  points  out  to  them 
their  duty  in  this  regard,  in  the  following  language.  "All 
contracts  for  work  or  materials  shall  be  made  with  the  per- 
son or  persons  who  shall  offer  to  do  or  provide  the  same, 
at  the  lowest  price,  with  adequate  security  for  their  perform- 
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ance."  By  their  own  conditions — by  their  own  furnishing 
of  blank  forms  and  terms — by  their  entertaining  the  pro- 
position as  a  compliance  with  those  terms — and  by  their 
action  upon  it,  they  are  in  moral  and  legal  effect,  estopped 
from  putting  their  objection  upon  that  ground.  Though 
there  may  be  peculiarities  in  the  relators  proposition,  in 
the  lack  of  uniformity  of  prices,  to  the  estimates  made  by 
the  engineer,  what  has  that  to  do  with  the  question  ?  There 
is  no  condition  against  peculiarities.  His  contract  is  entire 
in  the  aggregate — his  aggregate  is  below  any  other,  and 
his  securities  and  the  state's  securities  are  for  the  aggre- 
gate performance.  They  have  no  right  or  authority  to  say 
that  the  security  they  themselves  prescribed  is  inadequate, 
or  to  prejudge  his  intentions,  and  pronounce  them  fraudu- 
lent. The  precedent  proposed  to  be  established  by  "  the 
contracting  board,"  if  permitted  by  the  courts,  and  by  con- 
struction allowed  to  be  the  law,  would  make  a  nullity  of 
the  statute,  and  place  this  body  beyond  the  reach  of  having 
their  action  reviewed.  Such  is  not,  as  I  regard  it,  the 
spirit  and  intent  of  the  statute. 

The  legislature  doubtless  had  good  reason  to  put  restric- 
tions upon  the  power  of  this  contracting  body.  Whether 
or  not  we  may  look  to  past  history,  in  regard  to  official  con- 
duct on  this  subject,  we  have  a  right  to  suppose  that  this 
statute  was  intended  to  check  the  system  of  alleged  favor- 
itism that  had  once  been  practiced  in  high  places ;  but  it  is 
sufficient  for  the  courts,  that  there  is  a  statute  on  the  sub- 
ject, that  expresses  the  legislative  will,  to  which  they,  as 
well  as  all  subordinate  bodies,  must  submit.  There  is  no 
dispute  about  the  facts  in  the  case.  My  conclusion  is  in 
the  view  I  have  taken  of  this  question,  and  herein  before 
expressed,  that  the  contracting  board  have  the  absolute 
power  by  statute,  as  party  of  the  one  part,  to  make  a  con- 
tract within  the  limits  of  the  power  conferred ;  that  their 
proposals  or  notice,  to  obtaining  bids,  is  a  proposition  on 
their  part  of  the  terms  by  which  they  will  be  bound :  that 
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a  compliance  with  the  terms  of  their  proposition,  and  they 
being  the  lowest  bidder  at  those  terms,  is  a  compliance  by 
and  an  acceptance  of  the  contract  by  the  contractor,  on  his 
part,  and  this  constitutes  a  legal  meeting  of  minds,' an  offer 
and  an  acceptance,  a  legal  agreement  in  contemplation  of 
this  statute,  so  far  as  to  give  mutual  rights  to  the  parties, 
and  gives  to  the  proposer  for  a  contract,  so  in  law  accepted, 
a  vested  right  in  the  agreement,  not  inchoate,  but  a  com- 
plete right  that  is  not  in  the  power  of  the  contracting  board 
to  defeat  by  a  pretended  exercise  of  discretion,  a  right 
which  the  courts  will  regard  and  enforce.*  I  am  not  aware 
of  any  other  adequate  or  specific  legal  remedy,  than  that  of 
mandamus  for  the  relator  in  such  an  event. 
Let  a  peremptory  mandamus  therefore  issue. 


NEW  YORK  COMMON  PLEAS. 

JACOB  D.  C.  OUTWATER  agt.  THE  MAYOR,  <fec.,  OF  THE  CITY 
OF  NEW  YORK. 

It  seems,  that  where  a  judgment  against  the  mayor,  Ac.,  of  the  city  of  New  York, 
is  vacated  on  application  of  the  comptroller  under  the  statute,  for  fraud  alleged, 
and  a  new  trial  ordered,  the  plaintiff  will  not  be  allowed  costs,  aa  terms  upon  which 
the  judgment  is  vacated.  In  this  case,  $10,  costs  of  the  motion  to  each  party, 
was  ordered  to  abide  the  event  of  the  action. 

New  York  Special  Term,  JJpril  7,  1860. 

MOTION  for  settlement  of  an  order  on  the  decision  of  the 
court  vacating  the  judgement  in  this  action,  under  chapter 
489,  §  5,  laws  of  1859.  The  case  itself  is  reported  in  (18 
How.  Pr.  R.,  572.) 

L.  N.  GLOVER,  for  the  plaintiff", 
insisted  that  the  judgment  was  to  be  opened  on  terms,  and 
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offered  an  order  "  vacating  the  judgment  on  payment  by 
the  defendants  to  the  plaintiff,  of  the  costs  and  disburse- 
ments therein,  after  issue  joined,  as  adjusted  by  the  clerk 
of  the  court,  together  with  the  sheriff's  fees  on  the  execu- 
tion, and  $10  costs  of  opposing  the  motion,  as  also  an 
allowance  to  be  made  as  the  court  should  direct." 

The  counsel  cited  in  support  of  the  above,  the  case  of 
Milleman  agt.  The  Mayor,  (18  How.  Pr.  R.,  542,)  where  he 
contended  a  similar  order  had  been  make  by  Judge  HILTON. 

WM.  CURTIS  NOYES,  in  opposition 

to  the  entry  of  the  above  order  maintained : 

I.  The  rule  sought  to  be  enforced  by  the  plaintiff  in  the 
settlement  of  the  order  in  the  above  cause,  should  not  be 
applied  to  cases  like  the  present.     1.  The  rule  itself  is 
clearly  an  unjust  and  harsh  one,  and  no  longer  exists  in 
England  where  it  originated.     (Saunders  agt.  Davies,  16 
Jurist,  481.)     2.  Even  in  this  state  the  costs  now  are  dis- 
cretionary, and  it  seems  clear  to  me,  that  a  wise  exercise 
of  that  power,  demands  that  they  should  not  be  given  to 
a  party  who  seeks  to  avail  himself  of  a  fraud.     3.  And  in 
cases  like  the  present,  where  the  judgment  was  obtained 
mala  fide,  the  practice  is  to  set  aside  the  judgment  without 
costs.     (Jlnderson  agt.   George,  1  Burr.  352 ;   1  Graham  fy 
Waterman  on  New  Trials,  598.) 

II.  The  order  applied  for  by  the  plaintiff  virtually  annuls 
the  judgment  only  in  part.     The  costs  as  taxed  form  no 
inconsiderable  part  of  the  sum  total  of  the  judgment. 

III.  The  effect  of  granting  such  an  order  would  be  to 
offer  a  premium  for  the  obtaining  of  fraudulent  judgments. 
If  in  every  like  case,  the  judgment  would  only  be  opened 
by  the  court  on  payment  of  costs,  an  inducement  would  be 
offered  to  continue  this  fraudulent  practice.     They  would 
then  be  in  no  worse  condition  than  they  were  at  the  com- 
mencement of  their  suit. 
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The  court,  DALY,  F.  J.  Granted  the  order  presented  by 
the  defendants  and  settled  it  without  alteration.  It  pro- 
vided "  that  the  said  judgment  rendered  herein  against  the 
defendants,  and  the  said  order  of  reference  therein,  and  all 
subsequent  proceedings  in  this  action,  be  and  the  same  are 
hereby  vacated  and  set  aside  and  declared  of  no  effect. 
And  further,  that  the  said  defendants  have  leave  to  put  in 
a  further  or  an  amended  answer  to  the  complaint  herein, 
within  twenty  days  after  entry  of  this  order,  and  that  ten 
dollars  costs  of  this  motion  to  each  party  abide  the  event 
of  this  action." 

The  same  order  in  Brush  agt.  The  Mayor  #c.;  Kelly  agt. 
the  same  ;  Joyce  agt.  the  same. 


SUPREME  COURT. 
CHARLES  H.  HENRY  agt.  WILLIAM  H.  Bow. 

It  is  no  ground  to  vacate  a  judgment  for  costs  entered  by  the  defendant,  that  th« 
costs  icere  not  taxed,  where  the  costs  are  on  notice  relaxed  and  the  judgment 
corrected  accordingly. 

It  seems,  that  where  motion  papers  are  badly  defaced  with  interlinations  and  eras- 
ures, the  court  will  deny  the  motion  for  that  reason. 

Kings  Special  Term,  December,  1860. 
MOTION  to  vacate  judgment  for  irregularity. 

F.  G.  SMITH,  for  motion. 
S.  G.  COURTNEY,  opposed. 

EMOTT,  Justice.  The  papers,  affidavits,  <fec.,  upon  which 
this  motion  is  made,  are  defaced  with  interlineations  and 
erasures  to  such  an  extent  that  the  court  ought  not  to 
receive  or  act  upon  them ;  and  this  would  be  a  sufficient 
reason  for  denying  the  motion. 
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As  far  as  I  understand  the  counsel,  and  can  make  out 
from  the  papers,  the  ground  of  the  motion  is  simply  that 
judgment  was  entered,  with  notice  of  taxation  of  costs  which 
were  subsequently  retaxed,  and  the  entry  of  judgment  cor- 
rected accordingly.  No  complaint  is  made  of  the  final 
adjustment,  or  amount  of  the  costs. 

I  think  this  is  no  reason  for  vacating  the  judgment.  The 
present  motion  is  denied,  with  ten  dollars  costs. 


UNITED  STATES  CIRCUIT  COURT. 

M.  KNOEDLER  agt.  AUGUSTUS  SCHELL. 

SAME  agt.  SAME. 
IRA  BLISS  agt.  SAME. 

Where  in  an  action  against  a  collector  of  customs  judgment  is  obtained  against  him 
for  the  amount  of  duties  exacted  and  received  by  him,  under  protest,  for  goods 
imported,  the  owner-plaintiff  can  issue  his  execution  against,  and  the  collector  is 
liable  personally,  for  the  amount  of  the  judgment. 

New  York,  January,  1861. 

THIS  is  a  motion  for  an  order  to  set  aside  executions 
issued  upon  judgments  rendered  in  the  above  suits,  upon  the 
ground  that  they  were  issued  without  authority  of  law. 

JAMES  I.  ROOSEVELT,  for  motion. 
A.  W.  GRISWOLD,  opposed. 

SMALLEY,  D.  J.  It  appears  that  the  suits  were  for  an 
excess  of  duties  illegally  exacted  by  the  defendant,  as  col- 
lector of  the  port  of  New  York,  on  various  importations  of 
merchandise,  paid  under  protest,  in  which  the  plaintiffs 
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recovered  judgment  before  Justice  NELSON,  at  an  early  day 
of  the  present  term. 

The  defendant  claims  that  under  the  acts  of  congress 
of  the  3d  of  March,  1839,  chapter  82,  and  of  26th  of  Feb- 
ruary, 1845,  chapter  22,  executions  in  such  cases  could  not 
rightfully  issue  against  his  private  property;  that  the 
intention  and  true  construction  of  the  act  of  1845,  was  to 
enable  the  party  aggrieved  to  maintain  an  action  at  law, 
to  ascertain  and  try  the  legality  and  validity  of  such 
demand  and  payment  of  duties,  and,  if  established,  to  peti- 
tion to  the  secretary  of  the  treasury,  or  to  congress  for  pay- 
ment thereof,  but  not  to  enforce  collection  of  the  collector. 
If  that  is  the  sole  purpose  and  purport  of  the  acts,  these 
executions  were  irregularly  issued,  and  must  be  set  aside ; 
otherwise  they  are  regular  and  according  to  due  course  of 
law. 

Previous  to  the  passage  of  the  act  of  the  3d  of  March, 
1839,  it  is  well  settled,  that  at  common  law,  a  person  might 
sustain  an  action  for  money  had  and  received  against  one 
who  wrongfully  withheld  goods,  upon  an  illegal  claim  or 
demand  from  him,  color e  afficii,  and  thus  compelled  him  to 
pay  money  to  obtain  them. 

Upon  this  point  there  is  no  conflict  of  authority,  either 
in  England  or  America.  (Shaw  agt.  Woodcock,  7  Barn,  and 
Cres.,  73,  84;  Irving  agt.  Wilson,  4  Term,  485.) 

The  last  case,  like  the  present,  was  against  an  officer  of 
the  excise  or  customs. 

There  are  many  other  English  authorities  to  the  same 
point,  but  it  is  unnecessary  to  cite  them,  as  the  question 
has  been  expressly  decided,  upon  the  most  full  and  solemn 
deliberation,  in  two  cases,  by  the  supreme  court  of  the 
United  States.  (Elliott  agt.  Swartwout,  10  Peters,  137; 
Bend  agt.  Hoyt,  13  Peters,  263,  267.) 

Both  of  these  were  actions  against  the  defendants  for 
money  illegally  demanded  by  and  paid  to  them,  col  ore  ojftcii, 
as  collectors  of  the  port  of  New  York.  After  these  decis- 
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ions,  collectors  of  the  customs  claimed  the  right  to  retain 
money  received  by  them  for  the  government,  as  an  indem- 
nity against  claims  for  excess  of  duties  collected ;  and  in 
many  cases  this  retainer,  with  or  without  warrant  of  law, 
was  resorted  to,  occasioning  inconvenience,  and  often  heavy 
losses  to  the  government  by  the  ultimate  bankruptcy  and 
defalcation  of  the  collectors. 

To  remedy  this  evil  the  second  section  of  the  act  of  1839, 
was  passed. 

That  section  provides :  "  That  from  and  after  the  pass- 
age of  this  act,  all  money  paid  to  any  collector  of  customs, 
or  to  any  person  acting  as  such,  for  unascertained  duties, 
or  for  duties  paid  under  protest,  against  the  rate  or  amount 
of  duties  charged,  shall  be  placed  to  the  credit  of  the  treas- 
urer of  the  United  States,  kept  and  disposed  of  as  all  other 
money  paid  for  duties  is  required  by  law,  or  by  regulation 
of  the  treasury  department,  to  be  placed  to  the  credit  of 
the  treasurer,  kept  and  disposed  of;  and  it  shall  not  be 
held  by  said  collector  or  person  acting  as  such,  to  await 
any  ascertainment  of  duties,  or  the  result  of  any  litigation 
in  relation  to  the  rate  or  amount  of  duty  legally  chargeable 
and  collectable  in  any  case  where  money  is  so  paid ;  but 
whenever  it  shall  be  shown  to  the  satisfaction  of  the  secre- 
tary of  the  treasury  that  in  any  case  of  unascertained 
duties,  or  duties  paid  under  protest,  more  money  has  been 
paid  to  the  collector,  or  to  the  person  acting  as  such,  than 
the  law  requires  should  have  been  paid,  it  shall  be  his  duty 
to  draw  his  warrant  upon  the  treasurer  in  favor  of  the  per- 
son or  persons  entitled  to  the  over-payment,  directing  the 
said  treasurer  to  refund  the  same  out  of  any  money  in  the 
treasury  not  otherwise  appropriated." 

Afterwards,  the  question  as  to  the  construction  to  be 
given  to  that  act,  came  before  the  supreme  court  of  the 
United  States,  at  the  January  term  in  1845,  in  the  case  of 
Gary  agt.  Curtis,  (3  How.  JR.,  236.)  That,  too,  was  an 
action  to  recover  money  paid  to  Curtis  as  collector  of  the 
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port  of  New  York,  for  duties.  A  majority  of  the  court  held 
that  the  common  law  right  of  action  against  the  collector 
was,  by  implication,  taken  away  by  that  statute,  and  say, 

"  That  as  the  collector,  since  the  statute,  had  power 
neither  to  retain  nor  to  refund,  there  could,  as  between  him 
and  the  plaintiff,  arise  no  privity  nor  implication,  on  which 
to  found  the  promise  raised  by  the  law,  only  where  an  obli- 
gation to  undertake  or  promise  exists ;  and  that,  therefore, 
the  action  for  money  had  and  received  could  not  in  this 
case  be  maintained,  but  was  barred  by  the  act  of  congress 
of  1839." 

A  minority  of  the  court,  Justices  STORY  and  McLEAN  dis- 
sented, and  were  of  opinion  that  the  statute  of  1839  did 
not  bar  the  common  law  right  of  action  against  the  col- 
lector. 

Immediately  after  this  decision  was  pronounced,  congress 
passed  an  act,  approved  the  26th  of  February,  1845,  which 
says — "  that  nothing  contained  in  the  2d  section  of  the  act 
of  3d  of  March,  1839,  shall  take  away,  or  be  construed  to 
take  away  or  impair  the  rights  of  any  person  or  persons 
who  have  paid  or  shall  hereafter  pay  money,  as  and  for 
duties  under  protest,  to  any  collector  of  the  customs  or 
other  person  acting  as  such,  in  order  to  obtain  goods,  wares, 
or  merchandise,  imported  by  him  or  them,  or  on  his  or  their 
account,  which  duties  are  not  authorized  or  payable  in 
whole  or  in  part  by  law,  to  maintain  any  action  at  law 
against  such  collector,  or  other  person  acting  as  such,  to 
ascertain  and  try  the  legality  and  validity  of  such  demand 
and  payment  of  duties,  and  to  have  a  right  of  trial  by  jury, 
touching  the  same,  according  to  the  due  course  of  law. 
Nor  shall  anything  contained  in  the  2d  section  of  the  act 
aforesaid  be  construed  to  authorize  the  secretary  of  the 
treasury  to  refund  any  duties  paid  under  protest ;  nor  shall 
any  action  bo  maintained  against  any  collector  to  recover 
the  amount  of  duties  so  paid  under  protest,  unless  the  said 
protest  was  made  in  writing,  and  signed  by  the  claimant, 
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at  or  before  the  payment  of  said  duties,  setting  forth  dis- 
tinctly and  specifically  the  grounds  of  objection  to  the  pay- 
ment thereof." 

What  was  the  purpose  and  intention  of  congress  in  pass- 
ing that  act  ?  What  was  the  mischief  it  was  intended  to 
remedy  ?  We  have  seen  that  the  act  of  1839,  deprived  citi- 
zens of  a  common  law  right,  and  compelled  them,  when 
money  had  been  illegally  extorted  from  them,  colore  officli, 
to  seek  redress,  by  an  appeal  to  the  discretion  and  judg- 
ment of  the  secretary  of  the  treasury,  under  whose  instruc- 
tions the  money  had  been  exacted — certainly,  a  slow,  vague, 
and  very  uncertain  remedy.  This  was  considered  so  unjust, 
that  a  minority  of  the  court  in  the  case  of  Gary  agt.  Curtis, 
held  that  if  such  was  the  construction  to  be  given  to  the 
act  of  1839,  it  was  unconstitutional;  and  it  is  to  be  noted, 
that  immediately  after  the  decision  of  the  court  in  that  case, 
the  act  of  1845  was  passed  through  both  branches  of  con- 
gress, and  approved  by  the  president.  It  is  evident  that 
only  a  few  days  could  have  elapsed  between  them. 

From  these  circumstances,  as  well  as  from  the  wording 
of  the  act  itself,  the  inference  would  seem  to  be  irresistible, 
that  it  was  intended  to  restore  the  party  aggrieved  to  his 
common  law  remedy,  of  which  the  act  of  1839  had  deprived 
him. 

It  authorizes  an  "  action  at  law,"  "  a  right  to  a  trial  by 
jury,"  "  according  to  the  due  course  of  law."  Again,  it 
says — "  Nor  shall  any  action  be  maintained  against  any 
collector  to  recover  the  amount  of  duties  so  paid,  *  * 
unless  a  protest  was  made  in  writing."  If  it  had  been 
intended  to  give  the  plaintiff  the  right  by  suit  at  law,  only 
to  ascertain  and  try  the  legality  and  validity  of  such 
demand  and  payment  of  duties,  and  when  he  had  succeeded 
in  establishing  his  claim,  compel  him  to  seek  satisfaction 
by  an  appeal  to  the  conscience  of  the  secretary  of  the 
treasury,  certainly  some  words  would  have  been  used  to 
express  such  intent. 
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It  is  argued,  however,  that  inasmuch'as  the  law  makes 
it  the  duty  of  the  collector  to  pay  all  moneys  into  the 
treasury,  and  he  is  forbidden  to  retain  any  in  his  own 
hands,  it  is  hard  to  make  him  personally  responsible  for 
duties  wrongfully  exacted.  But  there  is  no  law  compelling 
a  person  to  accept  the  office  of  collector.  If  he  does,  it  is 
a  voluntary  act,  and  he  must  take  it  subject  to  all  the  bur- 
dens and  responsibilities  which  the  law  imposes  upon  it. 
Besides,  it  should  be  borne  in  mind,  that  the  right  of  a 
plaintiff  to  recover  in  such  cases  is  based  solely  upon  the 
tortious  action  of  the  collector,  in  compelling  him,  under 
color,  but  iu  violation  of  law,  to  pay  money  to  obtain  pos- 
session of  his  property. 

Upon  every  principle  of  justice  and  equity,  therefore,  if 
either  party  must  suffer,  it  should  be  the  wrong-doer. 

Another  fact  is  worthy  of  consideration  in  determining 
this  question.  The  act  of  1845  has  been  in  force  almost 
sixteen  years,  during  which  time  thousands  of  suits  have 
been  brought,  and  recoveries  had,  against  the  collectors  of 
this  and  other  ports ;  and  it  is  understood  that  no  question 
has  ever  heretofore  been  raised  as  to  the  personal  liability 
of  the  collectors  for  the  sums  thus  recovered. 

The  contemporaneous  construction  of  that  act,  and  such 
long  acquiescence  therein,  ought  not  now  to  be  overturned, 
except  upon  the  most  clear  and  satisfactory  grounds.  The 
court  have  no  doubt  but  that  the  executions  in  these  cases 
were  regularly  issued,  and  the  motion  to  set  them  aside  is 
overruled. 
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SUPREME  COURT. 

s  v"    V\i 

;  > 

P  fc  WILLIAM  VAN  WYCK,  and  wife  agt.  RICHARD  B.  HARDY,  and 

others. 


The  name  of  a  party  omitted  by  inadvertence  in  a  copy  of  the  summons  filed  for 
publication,  is  such  an  error  as  may  be  corrected  by  amendment. 

An  affidavit  of  the  plaintiff,  for  the  purpose  of  procuring  an  order  of  publication, 
which  stated  "  that  after  due  and  diligent  search  and  inquiry  by  this  deponent, 
the  said  defendants  named  in  the  body  of  the  affidavit,  cannot  be  found  in  the 
state  of  New  York,  as  he  is  informed  and  verily  believes,"  held,  sufficient  to 
satisfy  the  judge  legally  of  their  non-residence,  and  to  confer  jurisdiction  upon 
him  to  make  the  order. 

The  purchaser  of  premises  at  a  sale  in  a  suit  where  publication  has  been  ordered, 
must  be  deemed  to  know  that  he  purchases  subject  to  the  power  of  the  court  to 
relieve  parties,  against  whom  publication  is  ordered,  upon  good  cause  shown,  both 
before  and  after  judgment,  within  seven  years  after  the  rendition  thereof. 

Where  the  summons  as  published  in  the  Evening  Post,  omitted  the  words,  "in 
said  city  of  New  York,"  after  the  words  "number  13  Chambers  street,"  designa- 
ting the  office  of  the  plaintiffs'  attorney,  held,  not  such  a  defect  as  to  make  it 
void. 

Where  the  order  for  publication,  in  conformity  to  the  statute,  requires  the  summons 
and  complaint  to  be  served  upon  non-residents,  by  depositing  the  same  forthwith 
in  the  post  office,  directed  to  such  persons,  some  little  time  may  elapse,  (in  this 
case  four  days,  which  was  excused,)  without  forfeiting  jurisdiction  over  the  per- 
sons of  the  defendants.  The  word  "forthwith"  in  this  connection,  should  be  con- 
strued as  synonymous  with  all  reasonable  dispatch. 

Waere  in  an  action  in  partition,  the  appointment  of  a  guardian  ad  litem  for  a 
defendant  is  not  strictly  formal  and  conformable  to  the  rules  of  the  court,  by 
reason  of  the  non-verification  of  the  petition  by  the  infant,  it  is  not  jurisdictionally 
defective.  The  court  have  the  power  to  recognize  and  make  valid  any  other  mode 
of  verification  which  satisfies  it  of  the  truth  of  the  facts  therein  contained. 

New  York  General  Term,  January,  1861. 

Present,  SUTHERLAND  and  HOGEBOOM,  Justices. 

THIS  is  an  appeal  by  Thomas  Hitchcock,  the  purchaser 
of  certain  premises  at  a  referee's  sale  under  the  judgment 
in  this  cause,  in  an  action  for  the  partition  of  lands  in  New 
York,  from  an  order  made  by  Mr.  Justice  INGRAHAM,  at 
special  term,  and  bearing  date  the  22d  day  of  September, 
1860,  granting  the  purchaser's  motion  to  be  discharged 
from  his  purchase  unless  certain  irregularities  in  the  pro- 


NEW  YORK  PRACTICE  REPORTS.  223 

Van  Wyck  »gt.  Hardy. 

ceedings  were  corrected,  and  denying  the  application,  in 
case  such  corrections  were  made  within  thirty  days  after 
the  service  of  the  order.  The  order  required  the  plaintiff, 

I.  To  amend  the  summons  on  file,  by  inserting  therein  the 
names  of  Samuel  A.  Maverick  and  Mary  A.  his  wife,  as 
defendants ; 

II.  To  file  proper  notices  of  appearance  for  all  the  defend- 
ants who  appeared  and  did  not  answer  ; 

III.  To  file  the  petition  of  the  infant  defendant,  Samuel 
M.  Thompson,  in  due  form,  and  sworn  to  by  him,  for  the 
appointment  of  Mortimer  Porter,  as  his  guardian  ad  litem 
in  this  action ; 

IV.  To  file  such  answers  as  had  been  put  in  and  were 
not  filed ; 

V.  To  give  notice  thereof  to  the  attorney  for  the  pur- 
chaser, and  pay  him  $10  costs  of  the  motion. 

The  plaintiff  appealed  from  so  much  of  the  order  as 
required  him  to  procure  and  file  the  verified  petition  of 
Samuel  M.  Thompson,  for  the  appointment  of  a  guardian 
as  above  mentioned. 

The  complaint  was  filed  in  the  clerk's  office  on  the  14th 
of  October,  1859.  The  copy  filed  omitted  the  names  of 
Samuel  A.  Maverick  and  Mary  A.  his  wife.  The  order  of 
publication  was  made  on  the  18th  of  October,  1859.  The 
deposit  in  the  post  office,  of  the  summons  and  copy  com- 
plaint for  the  non-resident  defendants,  was  made  on  the 
22d  day  of  October,  1859.  The  summons  as  published  in 
the  Evening  Post,  one  of  the  papers  designated  in  the  order 
of  publication,  omitted  the  words  "  in  said  city  of  New 
York,"  after  the  words  "number  13  Chambers  street,"  des- 
ignating the  office  of  the  plaintiffs'  attorney.  It  stated, 
however,  that  the  complaint  was  filed  in  the  clerk's  office 
of  the  city  of  New  York,  and  was  dated  New  York,  October 
14th,  1859.  The  petition  for  the  appointment  of  a  guar- 
dian for  Samuel.  M.  Thompson,  a  non-resident  infant  over 
fourteen  years  of  age,  was  not  verified  by  the  infant  or  by 
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his  guardian,  but  was  signed  by  the  infant,  and  the  signa- 
ture verified  by  the  affidavit  of  the  plaintiffs'  attorney,  who 
stated  that  he  sent  it  to  the  infant,  and  received  it  back 
from  him  with  his  signature — the  verification  not  being 
made,  according  to  a  letter  from  the  infant  in  consequence 
of  his  not  having  access  to  a  judge.  Judgment  was  entered 
and  perfected  on  the  21st  of  May,  1860.  The  premises 
were  sold  by  the  referee  on  the  6th  of  July,  1860,  and  the 
lot  number  174  South  street,  part  of  the  premises  was  sold 
to  Thomas  Hitchcock  the  petitioner,  for  $10,025,  who 
signed  the  usual  terms  of  sale,  and  paid  ten  per  cent,  upon 
his  bid.  The  deed  was  to  be  delivered  on  the  6th  of  August, 
1860. 

Under  the  advice  of  counsel,  that  the  referee's  deed 
would  not  convey  a  good  title,  the  purchaser  declined  to 
take  the  deed,  and  presented  his  petition  to  the  special 
term,  setting  forth  the  foregoing  and  other  alleged  irregu- 
larities, and  praying  to  be  discharged  from  his  purchase. 
Thereupon,  the  court  at  special  term  made  the  order 
appealed  from. 

Printed  copies  of  the  summons  and  complaint  were  not 
obtained  by  the  plaintiffs'  attorney  from  the  printer,  until 
the  evening  of  the  21st  of  October,  1859,  and  could  not  be 
obtained  earlier,  and  were  mailed  as  soon  as  practical  there- 
after, on  the  22d  day  of  October,  1859. 

Since  notice  of  the  motion  was  given,  and  since  the  mak- 
ing of  the  order  at  special  term,  it  is  understood  that  the 
plaintiff  has  procured  and  filed  the  petition  of  the  infant 
Samuel  M.  Thompson,  required  by  the  order  of  the  special 
term. 

The  other  facts,  so  far  as  they  are  are  material,  are  stated 
in  the  opinion  of  the  court. 

Mr.  Justice  INGRAHAM,  at  special  term,  gave  the  following 
decision :  The  first  objection  as  to  Farmer  is  not  well  taken. 
The  others  are  received  as  survivors,  and  in  the  absence  of 
proof  to  the  contrary,  his  death  may  be  presumed. 
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The  second  objection  can  be  obviated  by  an  amendment. 

The  order  for  publication  and  affidavit  were,  I  think, 
sufficient. 

The  objections  to  the  publication  are  not  material.  The 
summons  and  complaint  were  deposited  in  the  post  office 
within  four  days  after  the  order.  The  true  construction 
of  the  order,  which  directs  the  same  to  be  done  forthwith, 
is  as  soon  as  may  be  after  the  order.  In  this  case  it  is 
apparent  the  copies  could  not  have  been  made  in  less  time 
than  elapsed  before  the  publication. 

The  proceedings  for  the  appointment  of  the  guardian  for 
the  infant  were  not  regular. 

The  infant  was  over  fourteen  years  of  age,  and  the  peti- 
tion should  have  been  verified  by  him.  The  defect  might 
be  cured  by  filing  mine  pro  tune  a  new  petition  properly 
verified,  but  without  such  amendment  the  proceeding  is 
defective. 

The  other  objections  taken  have  been  remedied  or  are 
immaterial. 

The  above  mentioned  irregularities  should,  however,  be 
remedied  before  the  purchaser  could  be  required  to  take 
the  title.  For  the  same  reason  he  should  be  relieved  from 
the  purchase  unless  such  irregularities  are  remedied. 

For  this  purpose,  a  reasonable  time  should  be  allowed, 
and  if  not  corrected  within  that  time  the  motion  should  be 
granted. 

Unless  these  irregularities  are  corrected  within  thirty 
days,  the  motion  is  granted.  If  they  are  so  corrected,  the 
motion  is  denied.  In  either  event  the  petitioner  is  entitled 
to  $10  costs  of  motion. 

J.  H.  LEE,  for  plaintiffs. 
N.  B.  HOXIE,  for  purchaser. 

By  the  court,  HOGEBOOM,  Justice.     I.  The  objection  to 
the  summons  is  not  well  taken.     Sumuel  A.  Maverick  and 
VOL.  XX.  15 
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wife  were,  and  were  intended  to  be,  parties  to  the  suit. 
The  summons  is  not  necessary  to  be  filed  as  a  mode  of  com- 
mencing the  suit,  and  if  filed,  and  erroneous  by  inadvertence 
or  mistake  in  some  way  as  to  the  names  of  the  parties,  is 
not  conclusive  to  that  extent  on  the  point  of  who  are  par- 
ties to  the  suit,  that  it  is  incapable  of  contradiction  or  cor- 
rection. It  is  not  necessarily  the  summons  in  the  suit  by 
way  of  eminence  over  all  others.  In  this  case,  these  two 
names  were  omitted  in  the  copy  filed  by  inadvertence,  and 
I  have  no  doubt  the  error  is  such  as  may  be  corrected  by 
amendment.  This  has  been  done,  and  the  error  is  cured. 
II.  The  second  alleged  jurisdictional  defect  is,  that  the 
non-residence  in  this  state,  and  the  actual  place  of  residence 
of  the  defendants,  Thomas  J.  Turpin  and  Drusilla  E.  L. 
Dillard,  are  not  sufficiently  established  in  the  affidavit  upon 
which  the  order  of  publication  was  founded,  or  in  the  order 
itself.  By  the  complaint  in  the  action,  which  is  verified 
and  is  presumed  to  have  been  presented  to  the  judge  before 
he  made  the  order  of  publication,  it  appears  that  the  suit 
is  brought  for  the  partition  of  premises  in  the  city  of  New 
York,  and  that  the  plaintiffs  are  the  tenants  in  common 
and  the  near  relatives  of  the  other  parties  interested.  By 
the  affidavit  of  the  plaintiff  William  Van  Y,~yck,  on  which, 
more  particularly,  the  order  of  publication  was  founded, 
the  non-residence  in  this  state  and  the  actual  residence  in 
South  Carolina,  of  Thomas  J.  Turpin  and  Drusilla  E.  L.  Dil- 
lard,  is  alleged  on  the  deponent's  information  and  belief.  In 
said  affidavit  it  is  further  alleged  as  follows  :  "  And  deponent 
further  says,  that  after  due  and  diligent  search  and  inquiry 
by  this  deponent,  the  said  defendants  named  in  the  body 
of  the  affidavit  cannot  be  found  in  the  state  of  New  York, 
as  he  is  informed  and  verily  believes."  The  order  recites 
that  it  appears  to  the  court,  that  these  defendants  are  non- 
residents of  the  state  of  New  York,  and  cannot  be  served 
with  said  summons  in  the  state  of  NCAV  York.  The  written 
statement  of  facts  agreed  on  by  counsel  shows  that  on  the 
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22d  day  of  October,  1859,  a  copy  of  the  summons  and  com- 
plaint were  deposited  in  the  post  office,  addressed  to  each 
of  said  non-resident  defendants  at  their  respective  places 
of  residence.  I  am  inclined,  though  with  some  hesitation, 
to  regard  this  proof  as  sufficient  to  confer  jurisdiction  upon 
the  judge  to  make  the  order — as  sufficient  to  satisfy  him 
legally  of  the  non-residence  and  the  place  of  residence  of 
these  parties,  and  of  the  inability  to  find  them  in  this  state. 
The  affidavit  is  made  by  a  relative  who  would  be  likely  to 
know  or  to  ascertain  the  real  truth  of  the  case.  And  when 
he  speaks  of  information  and  belief  in  regard  to  a  matter 
of  this  sort,  it  is  obvious,  from  the  subject  matter  of  the 
inquiry  and  from  the  context  in  the  affidavit  itself,  that  he 
refers  to  information  obtained  from  the  proper  source  and 
from  those  who  would  be  likely  to  know.  The  effort  to 
find  these  defendants  in  the  state,  I  infer  from  the  affidavit, 
was  made  by  the  deponent,  and  the  inability  to  find  them 
was  thereupon  stated  on  information  and  belief.  He  could 
not  well  have  absolute  and  positive  knowledge  on  that  sub- 
ject, although  he  could  speak  positively,  as  I  think  he 
intended  to  do,  on  the  exercise  of  diligence.  As  to  the 
actual  non-residence  of  these  defendants,  it  is  not  contro- 
verted ;  and  t..e  purchaser  of  premises,  at  a  sale  in  a  suit 
where  publication  has  been  ordered,  must  be  deemed  to 
know  that  he  purchases  subject  to  the  pojver  of  the  court 
to  relieve  parties,  against  whom  publication  is  ordered, 
upon  good  cause  shown,  both  before  and  after  judgment, 
within  seven  years  after  the  rendition  thereof.  I  am 
inclined  to  think  also  that  the  judgment  itself  is  of  no  effect 
in  any  case  where  it  subsequently  appears  that  the  caso 
does  not  fall  within  one  or  more  of  the  five  different  sub- 
divisions of  section  135,  in  which  contingency  alone  can 
publication  ever  be  properly  made.  (Code,  §  135.) 

III.  The  publication  of  the  summons  in  the  Evening 
Post  I  do  not  regard  as  so  defective  as  to  make  it  void. 
It  could  not  mislead.  It  sufficiently  indicated  the  city  of 
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New  York  as  the  place  of  business  of  the  plaintiffs'  attorney. 
New  York  was  given  as  the  date  of  the  summons  and  the 
place  where  the  complaint  was  filed,  and  no  other  place 
was  named  to  which  the  reference  as  to  the  street  could 
possibly  refer. 

IV.  The  order  properly  required  the  summons  and  com- 
plaint to  be  served  upon  non-residents,  by  depositing  the 
same  forthwith  in  the  post  office,  directed  to  such  persons. 
The  order  was  made  on  the  18th  of  October,  and  the 
deposit  in  the  post  office  was  on  the  22d.  The  delay  is 
sufficiently  excused.  If  forthwith  means  instantly,  a  literal 
compliance  with  the  order  and  with  the  statute  is  almost 
impossible.  Some  little  time,  therefore,  may  be  permitted 
to  elapse  without  forfeiting  jurisdiction  over  the  person  of 
the  defendant. 

A  reasonable  construction  must  be  given  to  this  provis- 
ion ;  and  I  do  not  see  that  any  absolutely  uniform  and 
inflexible  period  can  be  established  as  amounting  to  a  com- 
pliance with  the  statute,  non-conformity  to  which  will  make 
the  proceedings  void.  Forthwith  has  no  legalized  meaning, 
either  extending  or  limiting  it  to  twenty-four  hours ;  and 
the  legislature,  having  used  a  term  incapable  of  being  rig- 
orously complied  with  to  the  letter,  must  have  intended  to 
authorize  the  courts  to  put  a  reasonable  interpretation 
upon  the  term — and  the  period,  I  think,  may  vary  slightly 
according  to  the  circumstances  of  the  particular  case. 
This  may  lead  to  some  doubt  and  hesitation  in  advising  as 
to  the  validity  of  these  proceedings,  and  to  some  uncertainty 
as  to  what  will  be  the  decision  of  the  court  in  a  particular 
case,  but  that  is  incident  to  the  very  nature  of  judicial  pro- 
ceedings. The  only  corrective  is  with  the  legislature,  by 
prescribing  a  fixed  period  of  time  within  which  the  service 
is  to  be  made.  In  the  absence  of  such  an  enactment,  I 
think  the  word  forthwith  in  this  connection  should  be  con- 
strued as  synonymous  with  all  reasonable  dispatch.  So 
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construed,  the  order  and  the  statute  have  been  complied 
with  in  the  present  case. 

V.  The  appointment  of  the  guardian  ad  litem  for  the 
defendant  Samuel  M.  Thompson,  though  not  strictly  formal 
and  conformable  to  the  rules  of  the  court,  by  reason  of  the 
non- verification  of  the  petition  by  tlie  infant,  was  not,  I 
think,  jurisdictionally  defective.  The  court  had  the  power 
to  recognize  and  make  valid  any  other  mode  of  verification 
of  the  petition  which  satisfied  it  of  the  truth  of  the  facts 
therein  contained.  There  is  no  such  unbending  rigor  in 
the  practice  of  the  court.  The  importance  of 'the  petition 
consisted  in  its  being  the  voluntary  act  of  the  petitioner. 

This  would  appear  as  strongly,  perhaps,  by  proof  of  the 
execution  of  the  paper  by  the  infant  as  by  its  verification 
by  him.  The  execution  was  sufficiently  established.  At 
all  events,  the  error,  if  any,  was  cured  by  the  procurement 
(which  we  understand  has  been  done)  of  a  proper  petition 
duly  verified,  and  filing  the  same  in  the  proper  office — in 
conformity  with  the  order  of  the  special  term,  which  very 
properly  required  that  this  should  be  done,  as  an  efficient 
protection  to  the  purchaser. 

The  order  of  the  special  term  seems  to  mo  to  have  been 
substantially  right,  and  should  be  affirmed.  Both  parties 
have  appealed  therefrom,  and  I  think  the  affirmance  should 
be  without  costs  to  either  party  as  against  the  other. 

SUTHERLAND,  J.,  concurred. 

BONNEY,  J.,  dissented. 
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SUPREME  COURT. 

ISAAC  BUTTS  and  others,  respondents,  agt.  ABNER  DICKINSON, 

appellant. 

Supplementary  proceedings,  under  §  292  of  the  Code,  cannot  be  instituted  in  any 
case,  upon  a  judgment  recovered  in  a  justices  court  for  less  than  twenty-Jive  dol- 
lars, where  a  transcript  has  been  filed,  and  execution  issued  and  returned  unsat- 
isfied in  whole  or  in  part.  (This  overrules  the  case  of  Candee  agt.  Gundel- 
sheimer,  17  How.,  434. —  County  court  decision.) 

Monroe  General  Term,  September,  1860. 

E.  DARWIN  SMITH,  P.  J.  T.  A.  JOHNSON,  and  A.  T.  KNOX,  J.  J. 

APPEAL  from  an  order  of  county  judge. 

GEO.  F.  DANFORTH,jfor  appellant. 
J.  N.  POMEROY,  for  respondents. 

By  the  court,  KNOX,  Justice.  The  question  to  be  decided, 
involves  the  construction  of  section  292  of  the  Code,  and 
is :  "  Can  supplementary  proceedings  be  instituted  upon  a 
judgment,  recovered  in  a  justice's  court,  for  less  than  $25, 
when  a  transcript  of  that  judgment  has  been  filed,  and  exe- 
cution issued  and  returned  unsatisfied,  in  whole,  or  in  part  ?" 
Previously  to  the  decision  of  the  county  judge  of  Monroe, 
in  Candee  agt.  Gundelsheimer,  (17  Howard,  434,  and  8  Abbott, 
435,)  the  profession  were,  I  think,  almost  unanimously  of 
the  opinion  that  these  proceedings  were  authorized  only 
where  an  execution  had  been  issued  and  returned  unsatis- 
fied, upon  a  judgment,  which  was  a  lien  on  real  estate. 

Whittaker  says,  "  although,  by  the  provisions  above 
cited,  proceedings  of  this  nature  cannot  be  taken  on  a 
justice's  judgment  for  less  than  $25,  costs  not  included,  a 
judgment  of  that  nature,  for  a  larger  amount,  duly  docketed 
in  the  county  court,  ranks  in  all  respects,  as  a  judgment  of 
a  court  of  record,  as  regards  ulterior  proceedings,  and,  in 
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particular,  those  now  under  consideration."  (  W/iit  laker's 
Practice,  2d  vol.  2d  ed.  p.  121.)  Conway  agt.  Hitchins,  (fJ 
Barb.  378,)  is  cited  by  this  author;  but  as  the  judgment 
there  was  over  $25,  exclusive  of  costs,  the  case  does  not 
support  the  proposition. 

Judge  HILTON,  of  tho  New  York  common  pleas,  has 
decided  in  the  same  way,  expressly  overruling  Candee  agt. 
Gund  el  sheimer,  (see  op.  of  Hill  on,  J.)  Vultee  agt.  White/iead, 
Jr.,  (2  Hilton,  596.) 

The  opinion  of  Judge  HILTON  is  open  to  the  criticism, 
that  it  ignores  subdivisions  12  and  13  of  section  64  of  the 
Code,  which  expressly  authorize  executions  to  be  issued  by 
the  county  clerk  to  the  sheriff  of  the  county.  He  treats 
the  question  as  if  the  executions  could  issue  only  by  virtue 
of  section  289,  which  applies  to  executions  in  courts  of 
record  only.  He  held,  therefore,  that  inasmuch  as  an  exe- 
cution on  a  judgment  in  a  justice's  court,  for  less  than  $25, 
was  not  in  the  form  prescribed  by  section  289,  subdivision 
1,  these  proceedings  could  not  be  instituted. 

With  great  respect  for  the  intelligent  judge,  who  mado 
the  decision  in  Candee  agt.  Gundelsheimer,  I  must  say  that 
I  have  been  unable  to  satisfy  myself  that  he  is  correct.  It 
will  be  seen  by  a  glance,  that  whatever  may  be  said  as 
to  the  correctness  of  the  conclusion  of  the  county  judge,  his 
opinion  as  a  whole,  is  a  "  felo  de  se;"  for  in  answer  to  an 
objection  on  the  argument  before  him,  that  "  the  effect  of 
his  decision  would  be  to  repeal  that  portion  of  the  statute 
relating  to  the  lien  on  real  estate,"  he  says,  "  this  is  not 
necessarily  so ;  for  these  supplementary  proceedings  are 
not  instituted  until  the  affidavit  is  produced,  that  the  sheriff 
has  returned  the  execution  unsatisfied,  which  he  could  not 
do,  had  the  defendant  any  real  estate  in  the  county,  upon 
which  the  lien  could  be  enforced."  This  is  an  obvious  con- 
cession of  the  whole  ground  taken  by  those  who  dissent 
from  his  conclusion. 

Under  the  provisions  of  the  Code  of  1848,  I  entertain  no 
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doubt,  that  these  proceedings  could  have  been  instituted, 
though  the  justice's  judgment  were  for  a  sum  less  than  $25. 
Section  247,  which  is  now  292,  required  that  an  execution 
against  property  of  the  judgment  debtor  should  be  issued 
to  the  sheriif  of  the  county  where  he  resided,  or  if  he  resided 
out  of  the  state,  to  the  sheriff  of  the  county  where  the  judg- 
ment roll  was  filed,  to  be  returned  unsatisfied,  in  whole  or 
in  part.  And  section  fifty-six  provided  that  a  justice  of 
the  peace,  on  the  demand  of  a  party  in  whose  favor  he  had 
rendered  a  judgment,  should  give  a  transcript  which  might 
be  filed  and  docketed  with  the  county  clerk,  where  the 
judgment  was  rendered,,  and  from  that  time  this  judgment 
was  to  have  the  same  effect  as  a  lien,  and  be  enforced  in 
the  same  manner  as  a  judgment  of  a  county  court.  Noth- 
ing was  said  as  to  the  amount  of  the  judgment.  Hence,  an 
execution  issued  on  such  a  judgment,  would  go  against  the 
"  property"  of  the  debtor,  which  word  "  property"  was  in 
section  385,  defined  as  used  in  that  Code,  to  mean  "real 
and  personal  property."  This  provision,  making  a  judg- 
ment in  a  justice's  court  for  less  than  $25,  a  lien  on  real 
estate,  was  entirely  new.  By  the  Revised  Statutes,  a  judg- 
ment for  over  $25,  could  be  made  a  lien,  and  a  creditor's 
bill  (for  which  the  proceedings,  by  virtue  of  section  292, 
are  a  mere  substitute,)  could  be  filed,  to  enforce  the  collec- 
tion of  such  judgments,  if  sufficiently  large,  to  comply  with 
the  statute,  provided  the  plaintiffs  therein  had  exhausted 
their  remedy  at  law  against  the  real  and  personal  property 
of  the  defendants.  It  was  not  enough  to  have  done  so 
against  personal  property  only.  (Dix  agt.  Briggs,  9 
Paige,  597.) 

It  will  be  seen,  that  under  the  Code  of  1848,  these  pro- 
ceedings could  not  have  been  instituted  against  a  non-resi- 
dent, against  whom  a  justice's  judgment  had  been  rendered, 
and  transcript  filed.  He  could  be  reached  only  upon  a 
judgment  in  a  court  of  record.  Whether  this  was  an  over- 
sight, or  whether  section  247  was  originally  intended  by 
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the  codifiers    to  embrace  judgments  in  courts  of  record 
only,  it  is  difficult  to  say. 

The  legislature  of  1849  evidently  supposed  that  it  did 
embrace  justice's  judgments;  and  hence  the  amendment  of 
that  year,  which  put  non-residents  on  an  equality  with  res- 
idents, against  whom  a  transcript  of  a  justice's  judgment 
had  been  filed.  An  argument  may  be  made,  that  section 
247  did  not  embrace,  and  was  not  designed  to  embrace  jus- 
tice's judgments.  What  argument  is  this?  Section 247  is 
formed  under  title  nine,  entitled  "  of  the  execution  of  the 
judgment  in  civil  actions."  The  first  chapter  before  this 
is,  "of  the  manner  of  entering  judgment."  The  second 
chapter  "  of  trial  by  referees."  The  third  chapter  "  of  trial 
by  the  court."  All  of  these  chapters  refer  to  judgments 
and  executions  in  courts  of  record,  and  to  no  other.  Then 
chapter  second,  of  title  nine,  which  contains  section  247, 
next  following  the  title  which  treats  "  of  the  execution  of 
the  judgment  in  civil  actions,"  treats  of  "  proceedings  sup- 
plementary to  the  execution."  Again,  the  codifiers,  in  sec- 
tion 238,  use  the  phrase,  "  the  party  in  whose  favor  judg- 
ment is  given;"  the  same  phrase  being  used  in  section  230 
of  chapter  six,  which  provides  that  "judgment  may  be 
given  for  or  against  one  or  more  of  several  defendants,  and 
it  may  determine  the  ultimate  rights  on  each  side,  as  between 
themselves."  So  in  section  240,  they  speak  of  "  a  judgment 
which  requires  the  payment  of  money,  or  of  the  delivery  of 
real  or  personal  property ;  and  in  the  same  section  men- 
tion is  made  of  a  "  certified  copy  of  the  judgment."  In 
section  244  they  speak  of  the  "judgment  roll."  In  neither 
chapter  of  title  nine,  is  language  employed,  from  which  wo 
can  infer  that  these  chapters  were  applicable  to  judgments, 
ofher  than  those  of  courts  of  record.  Besides,  I  think  a 
fair  construction  of  section  247,  by  itself,  excludes  the  idea 
that  a  judgment  of  a  justice  of  the  peace  was  included 
among  those  which  could  be  the  foundation  of  these  pro- 
ceedings. The  section  contemplated  two  cases :  one  where 
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the  debtor  resided  out  of  the  state,  and  the  other,  where  he 
resided  in  the  state.  In  the  former  case  the  execution 
must  have  been  issued  to  the  county  where  the  judgment 
roll  was  filed ;  in  the  latter  case  to  the  county  where  he 
resided,  whether  the  judgment  roll  was  filed  there  or  else- 
where. In  either  case  the  execution  must  have  had  for  its 
foundation  a  "judgment  roll."  Any  other  construction 
would  involve  the  before  mentioned  anomaly,  to  wit :  that 
a  judgment  debtor,  in  a  justice's  court,  although  a  tran- 
script had  been  filed,  and  judgment  docketed,  and  execution 
returned  unsatisfied,  could  not  be  proceeded  against  if  he 
were  a  non-resident.  In  other  words,  favors  were  granted 
to  non-residents,  which  were  denied  to  residents  of  the  state. 

This  has  not  been  the  policy  of  governments.  However 
this  may  be,  the  legislature  of  1849  supplied  the  omission 
in  regard  to  non-residents,  by  adding  after  the  words 
"judgment  roll,"  a  "transcript  of  a  justice's  judgment  is 
filed."  Section  fifty-six  was  also  amended,  or  rather  sec- 
tion sixty- three  was  substituted  for  it.  This  amendment 
was  that  no  judgment  of  a  justice  of  the  peace,  for  a  less 
sum  than  $25,  exclusive  of  costs  thereafter  docketed,  should 
be  a  lien  upon,  or  enforced  against  real  property.  And 
subdivision  thirteen  of  section  64,  in  relation  to  the  issuing 
of  executions  to  the  sheriff  upon  judgments  rendered  by 
justices,  and  docketed  with  the  clerk,  provides  that  they 
should  be  executed  in  the  same  manner  as  other  executions 
and  judgments  of  the  county  court,  except  as  provided  in 
section  sixty-three. 

The  effect  of  these  amendments  is  this;  section  292, 
requires  that  an  execution  be  returned  against  "  property" 
of  the  judgment  debtor.  Section  464  defines  "  property," 
as  used  in  the  Code,  to  mean  "  real  and  personal  property." 
An  execution  on  a  justice's  judgment,  for  less  than  $25,  is 
no  lien  on  real  property,  and  goes  against  personal  only, 
and  hence  the  return  of  an  execution  on  such  a  judgment 
cannot  be  the  basis  for  supplementary  proceedings. 
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Section  292  was  amended  in  1851,  by  inserting  after  the 
words  "justice's  judgment,"  "  twenty-five  dollars  or  upwards, 
exclusive  of  costs."  Why  this  amendment  ?  If  a  non-resi- 
dent could  before  this  have  been  proceeded  against,  on  the 
return  of  an  execution,  issued  to  the  county  where  tho 
transcript  was  filed,  this  amendment  was  entirely  useless, 
unless  the  plaintiff  will  contend  that  the  legislature  intended 
that  a  non-resident  should  not  be  proceeded  against  unless 
the  judgment  was  over  $25,  whereas  a  judgment  for  any 
less  sum  should  be  a  sufficient  basis  for  these  proceedings 
against  a  resident.  But  on  the  theory  that  an  execution 
must  first  go  against  real  and  personal  property,  the  amend- 
ment was  sensible,  for  it  said  in  express  terms,  what  before 
was  a  matter  of  inference  and  construction. 

The  view  of  the  question  now  taken  harmonizes  the 
different  sections  of  the  Code — makes  the  various  amend- 
ments consistent  with  it  and  each  other,  and  leaves  the  law 
as  to  proceedings  in  the  nature  of  a  creditor's  bill  upon  jus- 
tice's judgments,  where  it  was  previously  to  the  enactment 
of  the  Code,  except  that  now  it  is  not  necessary  that  the 
judgment  should  be  for  at  least  $100,  but  it  must  be  at 
least  $25. 

The  Revised  Statutes  required  that  the  court  of  chancery 
should  dismiss  every  suit  concerning  property  where  the 
matter  in  dispute,  exclusive  of  costs,  did  not  exceed  $100. 
(2  R.  S.,p.  102,  U  ed.  $41.) 

The  reason  for  this  really  was,  not  that  it  was  "  beneath 
the  dignity  of  the  court,"  to  entertain  actions  for  so  "small 
and  trivial  an  amount,"  but  that  the  litigation  in  that  court 
would,  considering  the  costs,  be  necessarily  vexatious  and 
oppressive  to  the  suitor,  and  exhaust  more  than  the  subject 
of  controversy.  "  The  remedy  would  be  worse  than  the 
disease."  This  the  legislature  and  the codifiers  well  knew; 
and  it  is  doing  them  injustice  to  suppose  that  they  intended 
that  upon  a  judgment  for  one  dollar,  or  any  sum  less  than 
twenty-five  dollars,  the  debtor  might  be  compelled  to  answer 
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on  oath  concerning  his  property ;  that  witnesses  might  be 
called  to  testify;  an  injunction  order  issued;  a  receiver 
appointed ;  and,  finally,  the  debtor  liable  to  pay  witnesses 
fees,  and  disbursraents,  and  a  fixed  sum  in  addition,  not 
exceeding  thirty  dollars,  as  costs  ? 

The  order  appealed  from  should  be  reversed. 


SUPREME  COURT. 
HENRY  G.  MUKLAN  and  OLIVER  S.  LELAND  agt.  STEPHEN  DOTY. 

An  order  'of  arrest  should  be  obtained  on  affidavits;  no  issue  as  to  alleged  fraud 
can  be  made  by  the  pleadings. 

Where  statements  made  in  an  affidavit  to  obtain  an  order  of  arrest  were,  that  the 
defendant  made  representations  to  the  plaintiffs,  upon  faith  of  which  they  received 
and  gave  the  money  for  the  check  (sued  on)  and  which  representations  were 
charged  to  have  been  false,  held  sufficient  (if  true,  and  they  were  not  denied)  to 
sustain  the  arrest. 

New  York  Special  Term,  June,  1860. 
BONNEY,  Justice.      The  defendant  moves  to  vacate  the 
order  of  arrest  in  this  action  on  two  grounds  : 

1.  That  the  summons  and  complaint  do  not  state  a  case 
in  which  the  defendant  can  be  held  to  bail.     The  summons 
is  for  a  money  demand  or  contract,  and  the  complaint  seeks 
to  charge  the  defendant  as  endorser  of  a  bank  check.     In 
neither  is  their  any  allegation  of  fraud,  on  which  defend- 
ant's counsel  insists  that  no  bail  can  be  required  in  the 
action.  The  ca'ses  of  Sellar  agt.  Sage,  (13  How.  Pr.  R.,  230,) 
and  Corwin  agt.  Freeland,  et  al.  (2  SeL,  560,)  are  direct 
authorities  that  such  allegations  in  a  complaint  are  neither 
necessary  nor  proper.     The   order   for   arrest   should   be 
obtained  on  affidavits,  and  no  issue  as  to  the  alleged  fraud 
can  be  made  by  the  pleadings. 

2.  It  is  contended  that  the  affidavit  on  which  the  order 
of  arrest  was  granted,  is  not  sufficient  to  authorize  such 
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order.  This  objection,  in  my  opinion,  is  not  well  taken. 
The  affidavit  alleges  representations  by  the  defendant  made 
to  the  plaintiffs,  upon  faith  of  which  they  received  and  gave 
the  money  for  the  check,  and  which  are  charged  to  have 
been  false,  are  quite  sufficient,  in  my  judgment,  to  bring  the 
case  within  the  provisions  of  section  I7i)  of  the  Code;  and 
if  the  statements  in  the  affidavit  are  true,  (and  they  are  not 
now  denied,)  plaintiffs  were,  I  think,  entitled  to  have  the 
warrant  issued. 

Motion  denied,  with  ten  dollars  costs  to  plaintiffs. 


COURT  OF  APPEALS. 

ROBERT  G.  BONESTEEL  agt.  THE  MAYOR,  &c.,  OF  THE  CITY  OF 
NEW  YORK. 

Where  an  ordinance  of  the  common  council  of  the  city  of  New  York,  under  which 
work  is  to  be  done,  provides  that  the  work  is  to  be  done  under  the  directions  of  the 
street  commissioner  and  one  of  the  city  surveyors,  it  confers  no  authority  on 
these  officers,  or  either  of  them,  to  change  or  modify  in  any  essential  particular,  the 
provisions  of  the  contract,  made  and  entered  into  for  the  performance  of  the  work. 

When  tho  specijicatwn  issued  by  the  street  commissioner  is  made  part  of  the  esti- 
mate of  tho  contractor,  and  which  is  incorporated  into  the  contract,  the  common 
council  thereby  authorize  the  street  commissioner  to  contract  only  for  the  work 
thus  specified,  and  the  street  commissioner  has  no  authority  to  make  any  othor 
contract  with  the  contractor,  or  to  change  or  modify  any  of  the  provisions  of  the 
proposal  after  the  same  has  been  ratified  and  confirmed  by  the  common  council. 

October  Term,  1860. 

APPEAL  from  a  judgment  of  the  New  York  superior  court. 

,  -  — ,  for  plaintiff". 

II.  H.  ANDERSON,  for  defendants. 

DAVIES,  J.  The  plaintiff  bases  his  right  of  recovery 
in  the  action  upon  the  contract  of  October  21st,  1852,  and 
insists  that  that  is  the  contract  between  his  assignor  and 
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the  defendants,  without  any  reference  to  the  specifications 
issued  by  the  street  commissioner,  and  which,  by  the  terms 
of  the  contract,  were  made  part  of  it.  Assuming  this  to 
be  so,  how  stands  the  plaintiff's  case?  He  seeks  to  recover 
on  a  contract  which  provided  that  the  rock  was  to  be  exca- 
vated two  feet  below  the  line  of  the  curbstone  grade.  The 
proof  shows  clearly  that  the  rock  excavation  was  carried 
to  the  depth  of  one  foot  only,  below  the  curb-stone  grade, 
and  it  follows  that  the  contract,  in  this  important  particu- 
lar, was  unperformed.  The  entire  performance,  on  the  part 
of  the  assignor  of  the  plaintiff',  through  whom  he  claims,  is 
a  condition  precedent  to  the  plaintiff's  right  of  recovery, 
and  to  the  maintenance  of  this  action.  (2  Kent's  Com.,  693; 
Smith  agt.  Brady,  17  JV.  F.  R.,  173  ;  Cunningham  agt.  Jones, 
20  JV.  F.  R.,  486.)  On  this  ground,  without  the  consider- 
ation of  any  other,  the  plaintiff*  cannot  succeed.  But  it  is 
said  in  his  behalf  that  the  rock  was  excavated  only  one  foot 
below  the  curb-stone  grade  by  the  direction  of  the  city  sur. 
veyor.  If  this  be  the  contract  of  the  defendants,  they,  and 
they  alone,  or  some  one  duly  authorized  by  them,  were  com- 
petent to  change  its  terms,  and,  in  fact,  make  a  new  con- 
tract. It  is  not  shown  that  tha  defendants  ever  made  this 
modification  of  the  contract,  or  in  any  way  acquiesced  in  it, 
or  gave  any  authority  to  the  city  surveyor  to  make  this  or 
any  contract  for  them,  or  to  change  or  modify,  in  any  par- 
ticular, that  made  by  the  street  commissioner  with  McDon- 
ald, and  the  performance  of  which  was  assumed  by  the 
plaintiff's  assignor.  The  ordinance  under  which  the  work 
was  done,  provided  that  the  street  was  to  be  regulated  and 
graded  under  such  directions  as  should  be  given  by  the 
street  commissioner  and  one  of  the  city  surveyors.  The 
first  suggestion  to  be  made  in  reference  to  this  provision  is, 
that  the  ordinance  would  seem  to  contemplate  joint  direc- 
tions by  the  street  commissioner  and  the  city  surveyor. 
The  present  direction  to  excavate  the  rock  only  to  the 
depth  of  one  foot  would  appear  to  have  been  given  by  the 
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surveyor  only,  without  the  co-operation  of  the  street  com- 
missioner. But  a  conclusive  answer  to  this  view  of  the 
case  is,  that  the  provision  of  the  ordinance,  that  the  work 
should  be  done  under  such  directions  as  should  be  given 
by  these  officers,  conferred  no  authority  upon  them,  or 
either  of  them,  to  change  or  modify,  in  any  essential  par- 
ticular, the  provisions  of  the  contract  made  and  entered 
into  for  the  performance  of  the  work.  The  ordinances  of 
the  defendants  contemplated  that  the  work  was  to  be  done 
under  a  written  contract.  The  basis  of  that  contract  was 
the  proposal  or  specification  issued  by  the  proper  head  of 
department,  inviting  estimates.  When  they  were  received, 
and  the  award  made  to  the  lowest  bidder,  and  that  award 
confirmed  by  the  common  council,  all  the  materials  for  the 
written  contract  were  provided.  When  the  contract  finally 
became  perfected,  signed  and  executed,  no  officer  of  the 
defendants  had  any  authority  to  change  its  provisions 
unless  expressly  authorized  by  the  common  council.  None 
such  has  been  shown  in  this  case,  or  any  acquiescence  by  the 
defendants  in  the  departure  from  the  terms  of  the  contract 
made  by  the  plaintiff's  assignor,  with  the  acquiescence,  and 
pursuant  to  the  directions  of  the  city  surveyor.  Such  de- 
parture had,  therefore,  no  legal  justification,  and  the  plaintiff, 
has,  therefore,  himself  shown  a  non-performance  on  his  part, 
of  what  he  claims  was  his  contract  with  the  defendants.  But 
it  is  apparent  that  the  plaintiff  does  not  intend  to  place  his 
right  of  recovery  on  this  ground.  By  the  specification 
issued  by  the  street  commissioner,  and  which  was  made 
part  of  the  estimate  of  McDonald,  and  which  was,  in  fact, 
incorporated  into  the  contract,  the  common  council  author- 
ized the  street  commissioner  to  contract  only  for  the  exca- 
vation of  the  rock  one  foot  below  the  grade.  When,  there- 
fore, the  street  commissioner  inserted  in  the  contract  that 
the  rock  was  to  be  excavated  two  feet  below  the  line  of  the 
curb-stone  grade,  he  assumed  to  make  a  contract  without 
any  authority  whatever.  He  might  as  well  have  attempted 
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to  bind  the  defendants  to  pay  for  rock  excavated,  ten, 
twenty,  or  any  other  number  of  feet  below  the  grade,  as 
for  two  feet.  The  specification  called  only  for  excavation 
of  rock  one  foot  below  the  grade.  The  estimate  was  for 
the  work  called  for  by  the  proposal  or  specification,  and  the 
common  council  only  authorized  him,  the  street  commis- 
sioner, to  contract  for  the  work  thus  proposed  and  estima- 
ted for.  It  is  apparent  that  the  plaintiff's  assignor,  and 
the  city  surveyor,  both  supposed  that  the  specification  and 
the  estimate  were,  in  fact,  the  contract  which  was  to  govern 
in  this  respect,  and  therefore  the  rock  was  only  excavated 
to  the  depth  of  one  foot  below  the  grade,  as  called  for  by 
them.  For  the  surveyor  testified  on  the  trial  of  this  action, 
that  the  rock  was  only  excavated  to  the  depth  of  one  foot, 
by  his  directions,  and  that  such  directions  were  given  in 
conformity  with  the  specifications  issued  by  the  street  com- 
missioner, and  which  the  contractor  had  in  his  possession, 
and  under  which  he  was  working.  These  specifications, 
under  which  the  plaintiff's  assignor  did  the  work,  were 
then  regarded  as  the  real  contract  between  him  and  the 
defendants.  This,  we  think,  was  clearly  correct,  and  the 
modification  contained  in  the  written  contract  of  October 
21st  nugatory  and  void.  The  specification  or  proposal  had 
been  incorporated  into  the  estimate  ;  it  was  before  the  com- 
mon council  when  they  authorized  the  contract  to  be  made  ; 
it  was  specifically  incorporated  into  the  contract  which  was 
made,  and  its  provisions  must  be  held  to  be  the  controlling 
basis  of  that  contract,  and  that  the  street  commissioner  had 
no  authority  to  make  any  other  contract  with  McDonald,  or 
to  change  or  modify  any  of  the  provisions  of  the  proposal 
after  the  same  was  ratified  and  confirmed  by  the  common 
council.  It  was  his  duty  to  have  conformed  to  the  direc- 
tions of  the  defendants.  A  contract  made  in  compliance 
with  such  directions  was  binding  upon  them.  As  was  said 
by  this  court,  in  Brady  agt.  The  Mayor,  #c.,  of  New  York, 
(20  JV*.  Y.  /?.,  312.)  "  It  does  not  require  any  argument  to 
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show  that  a  contract,  made  in  violation  of  the  requirements 
of  the  charter,  is  null  and  void."  It  is  equally  clear  that  a 
contract,  made  in  conflict  with  the  authority  granted,  is 
equally  null  and  void.  When,  therefore,  the  street  commis- 
sioner, in  the  contract  made  with  McDonald,  assumed  to 
agree  that  all  the  rock  excavated  by  the  contractor  should 
belong  to  him,  he  did  what  he  had  no  authority  to  do  ;  and 
such  agreement  was  null  and  void.  He  had  no  right  or 
authority  to  change  the  provisions  of  the  specification 
which  formed,  as  already  remarked,  part  of  the  estimate, 
and  as  the  basis  of  which  the  common  council  had  alone 
given  him  authority  to  enter  into  a  contract.  Besides,  the 
contractor  had  previously  agreed,  in  this  very  contract,  to 
furnish  all  the  materials  and  labor,  to  regulate  and  grade 
the  street  according  to  the  specification.  Now,  this  speci- 
fication provided  that  the  rock  to  be  excavated  should  be 
deposited  on  the  street,  and  in  the  river  in  continuation  of 
the  street,  as  the  surveyor  should  direct.  It  is  believed 
that  it  has  been  shown  that  we  are  to  regard  this  as  the 
true  contract  of  the  defendants  with  McDonald,  and  which 
the  plaintiff's  assignor  undertook  to  perform.  It  was  the 
contract  which  he  had  in  his  possession,  and  under  which 
he  was  working.  It  was  the  contract,  the  performance  of 
which  was  a  condition  precedent  to  a  right  of  action  upon 
it  against  the  defendants.  It  is  undeniable  that  it  has  not 
been  performed  according  to  the  directions  of  the  city  sur- 
veyor ;  for  it  clearly  appears  that,  instead  of  depositing  the 
rock  excavated  on  the  street,  and  in  the  river  in  continuation 
of  the  street,  as  provided  for  in  the  specification,  he  sold 
and  disposed  of  the  same  for  his  own  benefit.  To  sanction 
a  recovery  on  a  contract  which  has  been  thus  palpably  and 
willfully  violated,  would  be  holding  out  a  premium  to  par- 
ties to  disregard  their  solemn  engagements,  and  would  over- 
throw well-established  principles  and  repeated  adjudica- 
tions. 

Courts  of  justice  have  no  authority  to  make  contracts  for 
VOL.  XX.  16 
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parties,  but  when  their  aid  is  invoked  to  enforce  them,  it  ia 
the  first  duty  incumbent  on  them  to  see  that  the  party  seek- 
ing their  interference  has  complied  with  the  terms  of  the 
contract  on  his  part.  The  present  is  a  clear  case  of  non- 
compliance  in  every  respect  in  which  it  may  be  regarded ; 
and,  on  the  authority  of  Smith  agt.  Brady,  (supra,)  the 
plaintiff  cannot  maintain  this  action. 

The  judgment  of  the  superior  court  is  therefore  affirmed, 
with  costs. 


COURT  OF  APPEALS. 
RANSOM  YALE  agt.  ELIZA  ANN  DEDESER. 

Where  a  married  woman  signs  a  promissory  note  with  her  husband  as  surety,  mere 
equity,  not  resting  upon  any  positive  contract,  will  never  seize  upon  her  separate 
estate,  and  appropriate  it  to  the  payment  of  that  debt.  (See  this  case  18  N.  Y. 
R.,  265,  and  17  How.  Pr.  R.,  165.) 

Nor  can  her  separate  estate  be  held  liable  on  such  a  note,  upon  the  ground  that  she 
intended  to  make  it  a  charge ;  because,  to  make  such  an  intent  of  any  importance, 
it  must  be  either  expressed  or  implied  in  ihe  terms  of  the  contract.  (This 
decision  reverses  the  judgment  of  the  supreme  court  in  this  case  on  the  second 
trial.  See  19  How.  Pr.  R.,  146.) 

Under  our  late  statutes,  (1849  and  I860,)  although  giving  the  legal  title  and  a  legal 
right  of  disposition,  the  legislature  did  not  intend  to  remove  the  common  law  dis- 
ability of  married  women  to  bind  themselves  by  their  contracts  at  large.  To  be 
obligatory  on  them  or  their  estates  under  the  late  statute,  their  contracts  must 
relate  directly  to  their  separate  property,  or  to  the  particular  trade  or  business  in 
which  they  are  engaged. 

December  Term,  1860. 

THIS  was  an  appeal  by  Eliza  Ann  Dederer,  from  a  judg- 
ment of  the  general  term  of  the  sixth  judicial  district,  affirm- 
ing a  judgment  of  the  special  term  entered  against  her  on 
a  second  trial,  August  4,  1859.  The  action  was  brought  to 
charge  the  separate  estate  of  Eliza  Ann  Dederer,  the  wife 
of  Nicholas  A.  Dederer,  with  the  payment  of  a  promissory 
note,  of  which  the  following  is  a  copy,  to  wit : 
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44  GREENE,  Dec.  26,  1853. 

$998.  On  the  first  day  of  May  next,  we,  or  either  of 
us,  promise  to  pay  Ransom  Yale,  or  bearer,  nine  hundred 
and  ninety-eight  dollars,  with  interest,  for  value  received. 

N.  A.  DEDERER, 
ELIZA  ANN  DEDERER." 

The  supreme  court  decided  that  independent  of  the  act 
of  signing  the  note  as  surety  for  her  husband,  the  evidence 
showed  that  Mrs.  Dederer  did  intend  to,  and  did  in  fact 
charge  her  separate  estate  with  the  payment  of  the  debt  by 
a  verbal  agreement  or  understanding  between  her  and  the 
plaintiff.  For  a  full  report  of  the  facts,  and  the  opinion  of 
the  supreme  court,  see  19  How.  Pr.  R.,  146. 

HYDE  &  SQUIRES,  for  appellant. 
HENRY  R.  MYGATT,  for  respondent. 

SELDEN,  J.  (After  an  able  and  elaborate  review  of  the  law 
of  separate  estates  of  married  women,  and  the  conflicting  de- 
cisions in  equity  in  England  thereon,  concluded  as  follows:) 

But  whether  we  adopt  this  last  phase  which  this  shifting 
doctrine  in  respect  to  a  wife's  separate  estate  has  assumed, 
or  not,  it  is  certain  that  the  judgment  in  the  present  case, 
cannot  be  upheld.  As  was  shown  by  Judge  COMSTOCK,  when 
this  case  was  here  before,  mere  equity,  not  resting  upon  any 
positive  contract,  will  never  seize  upon  the  separate  estate 
of  the  wife,  and  appropriate  it  to  the  payment  of  a  debt  of 
the  husband  for  which  she  is  a  mere  surety;  and  it  follows 
from  what  has  been  previously  said,  that  the  estate  of  the 
defendant  cannot  be  held  liable  upon  this  note,  upon  the 
ground  that  she  intended  to  make  it  a  charge,  because  to 
make  such  an  intent  of  any  importance,  it  must  be  either 
expressed  or  implied  in  the  terms  of  the  contract. 

But  I  am  unwilling  to  leave  it  to  be  inferred  that  I  assent 
to  the  doctrine  of  Lord  COTTENHAM.  It  seems  to  me,  even 
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less  defensible  than  the  theories  which  preceded  it.  Those 
theories  conceded  that  the  separate  estate  of  a  feme  covert 
could  not  be  appropriated  in  payment  of  her  debts,  unless 
she  voluntarily  charged  such  debt  upon  her  estate.  Their 
error  consisted  in  raising  an  implication  of  an  actual 
appointment  or  charge  upon  wholly  insufficient  grounds. 
But  Lord  COTTENHAM'S  doctrine  denies  the  necessity  of  any 
intentional  charge  of  the  debt  at  all,  by  the  wife  upon  her 
separate  estate,  although  it,  at  the  same  time,  makes  her 
power  to  dispose  of  that  estate  the  basis  of  its  liability. 
This  argument  when  rendered  to  its  simplest  terms  is,  that 
a  married  woman  who  has  a  separate  estate,  has  power  in 
equity  to  charge  any  debt  she  may  incur  upon  such  estate ; 
and  inasmuch  as  the  general  creditors  of  such  married 
women,  whose  debts  have  not  been  thus  charged,  have  no 
other  means  of  collecting  them,  equity  takes  hold  of  the 
separate  estate  and  appropriates  it  to  their  payment. 

Can  this  be  sound  ?  I  am  unable  to  see  any  logical  con- 
nection between  the  premises  and  the  conclusion.  It  may 
be  very  just,  abstractly  considered,  that  equity  should  thus 
dispose  of  the  estate  ;  but  it  is  clearly  impossible  to  deduce 
the  doctrine  from  the  jus  disponendi  of  the  wife,  which  is 
its  only  foundation.  The  truth  would  seem  to  be  that  this 
mode  of  dealing  with  the  estates  of  married  women  to  the 
extent  to  which  it  has  been  carried  by  the  English  courts, 
could  not  be  sustained  by  any  process  of  legal  reasoning 
while  the  grounds  upon  which  it  was  made  to  rest  have 
been  repeatedly  changed,  and  the  rule  itself  has  been  fluctu- 
ating and  uncertain. 

These  views  are  not  new.  Judge  STORY  in  his  work  on 
equity  jurisprudence,  says  :  It  has  been  remarked  that  this 
rule  of  holding  that  a  general  security  executed  by  a  mar- 
ried woman,  purporting  only  to  create  a  personal  demand, 
and  not  referring  to  the  separate  property,  shall  be  intended 
as  prima  facie  an  appointment  or  charge  upon  her  separate 
property  is  a  strong  case  of  constructive  implication  by 


NEW  YORK  PRACTICE  REPORTS.  245 

Yale  »gt.  Dederer. 

courts  of  equity,  founded  more  upon  a  desire  to  do  justice 
than  upon  any  satisfactory  reasoning. 

The  courts  of  this  state  have  never  as  yet  adopted  the 
doctrine  of  the  English  court  of  chancery  on  this  subject ; 
certainly  not  to  their  full  extent ;  and  it  would  in  my  view 
be  inexpedient  now  to  do  so,  for  various  reasons.  If  we 
attempt  to  follow  a  class  of  decisions  which  obviously  rest 
upon  no  solid  basis  of  principle  we  can  never  arrive  at  any 
settled  conclusion.  The  views  of  Lord  COTTENHAM,  are  no 
more  likely  to  be  permanent  than  those  of  his  numerous 
predecessors.  Some  future  Lord  Chancellor  may  detect 
the  fallacy  of  his  reasoning  as  he  detected  that  of  Lord 
BROUGHAM.  No  rule  can  ever  be  stable,  the  reasons  given 
for  which  are  constantly  changing.  If  we  desire  precision 
and  certainty  in  this  branch  of  the  law,  we  must  recur  to 
the  foundation  of  the  power  of  a  feme  covert  to  charge  her 
separate  estate  ;  and  this  has  therefore  arisen  solely  from 
her  incidental  power  to  dispose  of  that  estate.  Starting 
from  this  point,  it  is  plain  that  no  debt  can  be  a  charge, 
which  is  not  connected  by  agreement,  either  express  or 
implied  with  the  estate.  If  contracted  for  the  direct  benefit 
of  the  estate  itself,  it  would  of  course  become  a  lien,  upon 
a  well  founded  presumption  that  the  parties  so  intended, 
and  in  analogy  to  the  doctrine  of  equitable  mortgage  for 
purchase  money.  But  no  other  kind  of  debt  can,  as  it  seems 
to  me,  be  thus  charged  without  some  affirmative  act  of  the 
wife  evincing  that  intention,  and  there  is  no  reason  why 
her  acts  in  this  respect  should  not  be  tested  by  the  same 
principles  and  rules  of  evidence  which  are  applied  to  sim- 
ilar questions  in  other  cases. 

But  there  is  a  strong  additional  reason  why  this  court 
should  decline  at  this  time  to  adopt  the  fictitious  theories, 
on  this  subject,  which  have  so  long  prevailed  in  the  Eng- 
lish courts.  Married  women  are  not  hereafter  to  be  indebted 
to  equity,  merely  for  protection  in  the  enjoyment  of  their 
separate  estates.  They  hold  them  by  a  legal  title,  and  have 


246        NEW  YORK  PRACTICE  REPORTS. 

Yale  agt.  Dederer. 

a  legal  right  to  dispose  of  them.  The  acts  of  1849  and 
1860,  are  henceforth,  if  not  repealed,  to  be  the  source  of 
their  power  over  such  estates.  There  is  no  longer  any 
foundation  for  the  argument,  that  as  equity  creates  and 
protects  these  estates,  equity  has  a  right  to  control  them. 
Rules,  therefore,  which  have  grown  up  under  this  idea, 
which  I  regard  to  some  extent  as  illusory,  will  be  hereafter 
entirely  inappropriate.  I  shall  not  at  this  time,  presume  to 
put  a  construction  upon  those  acts.  That  of  1860,  autho- 
rises married  women  to  carry  on  any  trade  or  business  upon 
their  own  account ;  but  with  this  exception,  the  only  con- 
tracts which  it  empowers  them  to  make,  are  those  which 
have  direct  reference  to  their  separate  property;  and  even 
this  power,  where  the  property  consists  of  real  estate,  is 
subjected  to  a  very  important  restriction :  the  consent  in 
writing  of  the  husband,  or  the  authority  of  a  court  being 
rendered  essential  to  its  exercise. 

These  provisions  show  that  the  legislature  have  not  even 
now  intended  to  remove  the  common  law  disability  of  mar- 
ried women  to  bind  themselves  by  their  contracts  at  large. 
To  be  obligatory  on  them  or  their  estates  under  our  latest 
statute,  their  contracts  must  relate  directly  to  their  sepa- 
rate property,  or  to  the  particular  trade  or  business  in  which 
they  are  engaged.  This  legislation  harmonizes  with  the 
views  I  have  advanced,  in  regard  to  the  effect  of  the  con- 
tracts of  married  women.  It  lends  no  countenance  to  the 
idea  that  the  mere  possession  of  separate  estates,  renders 
their  contracts  having  no  relation  to  such  estates,  binding 
upon  them.  It  would  be  impossible,  as  it  seems  to  me,  to 
hold  under  our  statutes  that  the  mere  execution  of  a  secur- 
ity by  a  married  woman,  not  connected  by  agreement  with 
her  estate  could  be  a  charge  upon  it ;  and  yet  the  power  of 
disposal  conferred  by  these  statutes  is  to  say  the  least,  as 
complete  as  that  previously  possessed  by  married  women 
by  virtue  of  the  jus  disponendi,  which  resulted  from  mere 
ownership.  There  would,  therefore,  be  a  manifest  incon- 
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gruity  in  holding  in  the  present  case,  that  prior  to  our  late 
statutes,  the  debt  of  a  feme  covert  not  connected  with  her 
separate  estate,  nor  in  any  manner  charged  by  contract  upon 
it,  could  be  enforced  against  it,  and  the  deciding,  as  we  evi- 
dently must,  that  under  those  statutes  an  actual  charge  is 
necessary.  The  judgment  of  the  supreme  court  should  be 
reversed,  and  there  should  be  a  new  trial  with  costs  to 
abide  the  event.* 

"  NOTE. — We  have,  as  will  be  seen,  published  only  the  conclusions  of  Judge 
SELDEN'S  opinion  in  this  case,  and  our  reason  for  doing  so,  is,  that  we  could  not 
roly  with  any  certainty  upon  the  copy  (although  purporting  to  be  certified) 
which  was  presented  to  us.  We  had  some  rather  unpleasant  experience  in  the 
publication  of  Judge  CJMSTOCK'S  opinion  in  this  case  (17  How.  Pr.  R.,  165, 
which  was  taken  from  the  same  source — Judge  Harris'  opinion  was  taken  from 
a  printed  copy)  when  it  was  first  decided  in  the  court  of  appeals.  After  alter- 
ing and  amending  that  copy  as  much  as  we  dared  to,  in  order  to  make  what 
seemed  to  be  indispensable  corrections,  we  found  to  our  sad  mortification, 
(when  we  saw  the  case  as  published  ia  the  regular  reports,)  that  it  contained 
errors  which  almost  reversed  the  doctrine  and  reasoning  of  the  judge  on 
some  points.  The  portion  of  the  present  opinion  which  we  publish,  may  bo 
possibly  equally  erroneous;  although  we  took  special  pains  to  copy  it  our- 
selves, and  corrected  many  words  which  were  evidently  wrong,  and  in  one 
or  two  instances  reversed  the  meaning  conveyed  as  they  stood.  In  our 
anxiety  to  get  at  the  true  and  correct  language  of  the  court  in  this  case,  we 
were  very  forcibly  reminded  of  a  remark  once  made  by  the  late  Ebenezer 
Wilson,  Jr.,  Esq.,  of  Troy,  N.  Y.,  in  reference  to  procuring  a  copy  of  a 
return  to  a  certiorari.  At  a  term  of  the  old  Rensselaer  Common  Pleas, 
held  at  Troy — Hon.  GEORGE  R.  DAVIS,  first  judge,  presiding — Wilson 
moved  on  for  argument,  a  ctrtiorari  from  a  justice's  court,  and  in  handing 
up  the  papers  to  the  court,  he  remarked:  "  There,  your  honor,  is  a  copy  of 
the  return  in  this  case,  for  no  man  living  can  read  the  original."  Well,  says 
Judge  D.,  I  slibuld  like  to  know  how  you  got  a  copy  if  no  man  can  read  the 
original?  "  I  got  it  your  honor,  (says  Wilson)  after  the  manner  of  casting 
out  evil  spirits  in  former  days,  by  fatting  and  prayer." 

Saying  nothing  of  the  reputation  of  the  court  or  the  annoyance  to  the  pro- 
fession, copies  of  opinions  of  the  court  of  appeals,  especially  those  sent  to 
New  York  city,  ought  to  be  something  near  correct,  for  they  go  from  office 
to  office,  are  copied  and  frequently  printed,  and  used  before  the  courts  in 
many  cases,  long  before  the  regular  reports  are  issued,  the  reliance  upon 
them  being  a  necessity. — REP. 
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SUPREME  COURT. 
HENRY  BUDGE  agt.  NEWTON  NORTHAM. 

The  place  of  trial  of  a  cause  may  be  changed,  on  the  ground  of  public  excitement, 
although  there  has  been  no  effort  made  to  try  the  cause,  or  even  to  empannel  a 
jury  in  the  county  where  the  venue  is  laid.  (See  1  Hill,  179.) 

Held  in  this  case,  which  is  an  action  for  libel  imputing  to  the  plaintiff  the  murder  of 
his  wife,  that  from  the  facts  and  circumstances  disclosed  on  the  motion  of  an  exten- 
sive public  excitement  existing  in  the  county,  "there  is  reason  to  believe  that  a 
fair  and  impartial  trial  cannot  be  had,"  (Code  126,)  in  the  county  of  Lewis,  where 
the  trial  was  ordered  on  the  demand  of  the  defendant. 

It  seems,  that  the  effort  of  the  defendant  made  throughout  the  county,  in  opposing 
the  motion  and  to  retain  the  venue,  resulting  in  procuring  more  than  200  affidavits, 
would  of  itself,  almost  create  an  excitement  unfavorable  to  that  repose  and  equa- 
nimity, and  absence  of  bias,  with  which  all  jurors  should  be  summoned  and  courts  of 
justice  held. 

Place  of  trial  changed  from  the  county  of  Lewis  to  the  county  of  Herkimer. 

Oneida  Special  Term,  December,  1860. 

THIS  was  a  motion  made  on  behalf  of  plaintiff  to  change 
the  place  of  trial  in  this  cause,  from  the  county  of  Lewis, 
where  it  was  ordered  on  the  demand  of  the  defendant,  and 
restore  it  to  the  county  of  Oneida,  where  it  was  originally 
fixed  in  the  complaint. 

DOOLITTLE  &  HUNT,  for  plaintiff. 
E.  A.  BROWN,  for  defendant. 

BACON,  Justice.  This  application  is  made  under  the 
126th  section  of  the  Code,  which  provides,  among  other 
things,  that  the  court  may  change  the  place  of  trial  in  any 
case  "  where  there  is  reason  to  believe  an  impartial  trial 
cannot  be  had"  in  the  county  where  the  venue  is.  It  is 
founded  on  a  number  of  affidavits,  setting  forth  a  variety 
of  facts  which  it  is  insisted  show  that  an  extensive  public 
excitement  in  relation  to  this  case  exists  in  the  county  of 
Lewis,  and  the  opinions  of  a  very  respectable  array  of  wit- 


NEW  YORK  PRACTICE  REPORTS.  249 

Budge  agt.  Northam. 

nesses  that  such  is  the  state  of  feeling  there  that  an  impar- 
tial trial  cannot  be  had.  It  is  opposed  by  a  very  large 
number  of  affidavits  from  various  parts  of  the  county,  to 
the  effect  that  in  the  opinion  of  the  affiants  no  more  excite- 
ment exists  than  is  usual  in  such  cases.  Some  of  these  state 
that  there  is  no  "  undue  excitement,"  and  nearly  all  express 
the  opinion  that  in  their  judgment  a  fair  and  impartial  jury 
could  be  obtained  in  the  county  of  Lewis  to  try  this  or  any 
other  cause  to  which  the  plaintiff  is  or  may  be  a  party. 

A  legal  objection  is  in  the  first  place  interposed  by  the 
defendant's  counsel,  which ;  it  is  claimed,  should  defeat 
this  motion,  irrespective  of  any  question  made  by  the  affi- 
davits. It  is  conceded  that  no  attempt  has  been  made  to 
try  the  cause,  or  to  empannel  a  jury  for  that  purpose,  and 
it  is  insisted  that  until  the  experiment  has  been  made,  and 
failed,  the  motion  is  premature.  Some  cases  are  cited,  and 
particularly  the  case  of  the  People  agt.  Wright,  (5  Howard, 
23,)  which  certainly  gives  countenance  to  this  position. 
But  that  case  even  concedes  that  the  actual  experiment  is 
not  the  only  admissible  proof  that  a  fair  trial  cannot  be  had ; 
and  the  case  of  The  People  agt.  Webb,  (1  Hill,  179,)  expressly 
decides  that  the  place  of  trial  may  be  changed,  although 
there  has  been  no  effort  made  to  try  the  cause,  or  even  to 
empannel  a  jury,  in  the  county  where  the  venue  is  laid. 
The  same  rule  precisely  is  laid  down  in  the  more  recent  case 
of  The  People  agt.  Long  Island  Railroad  Company,  reported 
16  How.,  106,  and  also  in  4  Park.  C.  Rep.,  602.  It  is  said 
by  Judge  COWEN,  in  the  case  of  People  agt.  Webb,  that  the 
intimation  in  the  earlier  cases  that  without  the  experiment 
of  an  attempt  to  obtain  a  jury  the  change  could  not  be 
made,  was  entirely  obiter.  "  To  make  such  an  experiment 
essential,"  he  adds,  "  would  seem  to  be  quite  dangerous. 
It  is  the  very  thing  which  the  law  seeks  to  avoid,  when  it 
is  seen  that  the  party  may,  and  probably  will,  be  drawn 
into  a  trial  by  a  jury,  who  under  an  influence  of  which  they 
may  themselves  be  hardly  conscious — an  influence  which 
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perhaps  no  human  segacity  can  detect — may  pronounce  a 
verdict  against  him,  and  conclude  his  rights  forever." 

There  is  no  foundation,  therefore,  for  this  objection  to 
the  motion,  and  it  is  to  be  disposed  of  on  the  merits.  On 
this  point  I  do  not  think  any  extended  discussion  necessary. 
There  are  some  patent,  notorious,  undisputed  facts,  that 
the  court  could  almost  take  judicial  notice  of,  that  would 
render  nearly  superfluous  a  far  greater  array  of  opinions 
than  has  been  spread  out  in  the  two  hundred  affidavits  that 
have  been  produced  by  the  defendant  on  this  motion.  The 
action  in  the  case  is  for  a  libel  alleged  to  have  been  uttered 
in  a  doggerel  ballad  largely  circulated  in  Lewis  county, 
plainly  implicating  the  plaintiff  in  the  crime  of  murder  on 
the  person  of  his  wife.  The  answer,  among  other  things, 
sets  up  a  justification.  Two  coroners'  inquests  have  been 
held  upon  the  subject  of  the  alleged  murder  in  Lewis  county, 
the  last  of  which  was  in  April,  continuing  for  many  days, 
and  attended  by  a  crowd  of  witnesses  and  spectators 
attracted  by  curiosity  and  interest,  and  it  resulted  in  a  ver- 
dict of  homicide.  The  coroner  on  an  examination  before 
him  committed  the  plaintiff  to  custody,  from  which  he  was 
released  by  habeas  corpus  in  the  month  of  May  last.  At  the 
sitting  of  the  oyer  and  terminer  in  Lewis  county,  in  the 
latter  part  of  the  same  month,  an  attempt  was  made  to  pro- 
cure an  indictment  for  murder  against  the  plaintiff,  which 
failed,  but  at  the  ensuing  session,  in  that  county,  in  Sep- 
tember, a  second  presentation  was  made  to  the  grand  jury, 
by  whom  a  bill  was  found,  and  the  plaintiff  is  now  under 
indictment  for  the  murder  of  his  wife,  the  precise  imputa- 
tion contained  in  the  alleged  libel,  and  necessarily  requiring 
on  the  trial  an  investigation  into  the  truth  or  falsity  of 
that  charge. 

Previous  to  the  sitting  of  the  first  grand  jury,  it  is  proved 
by  three  affidavits  on  the  part  of  the  plaintiff,  and  the  alle- 
gation is  nowhere  met  or  denied  in  the  opposing  affidavits, 
the  defendant  in  this  suit  caused  to  be  printed  and  circu- 
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lated  a  pamphlet  containing  a  statement  of  all  the  evidence 
taken  on  the  second  inquest  before  the  coroner.  He  espe- 
cially took  pains,  as  the  affidavits  disclose,  to  have  this  made 
public  a  short  time  before  the  day  appointed  for  the  assem- 
bling of  the  grand  jury,  stating  expressly  to  one  person 
with  whom  he  deposited  thirty  copies,  that  he  desired  to 
have  them  distributed  before  the  grand  jury  should  meet, 
as  they  might  have  great  influence  on  the  minds  of  the  jury 
and  charged  the  party  with  whom  he  left  these  pamphlets 
to  give  them  away  if  they  could  not  otherwise  be  disposed 
of.  It  is  further  stated,  and  not  contradicted,  that  on  the 
Saturday  afternoon  and  evening  before  the  court,  large  quan- 
tities of  the  same  pamphlet  were  thrown  into  the  doors  of 
stores  and  houses  in  Lowville,  and  several  hundreds,  it  is 
alleged,  were  thus  distributed  in  that  place.  Without  deny- 
ing these  facts,  it  is  insisted  on  behalf  of  the  defendant, 
that  the  pamphlet  only  stated  what  had  actually  taken 
place  on  the  inquest  and  gave  the  evidence  without  com- 
ment. If  this  be  so,  it  would  not  the  less  betray  a  desire 
to  pre-occupy  men's  minds  with  the  case,  and  forestall  the 
public  opinion,  by  putting  in  a  permanent  form  and  then 
sowing  broadcast  a  statement  of  the  case  necessarily  exparte, 
and  calculated  to  lead  the  mind  to  one  conclusion. 

There  are  other  facts  disclosed  in  this  case  to  which  I 
need  only  allude,  some  of  which  are  notorious  and  unques- 
tioned, and  others  only  faintly,  if  at  all,  denied.  Among 
them  are — the  existence  of  a  warm,  and  in  some  of  its 
aspects,  a  bitter  religious  controversy,  in  which  the  plain- 
tiff has  become  involved.  I  do  not,  of  course,  assume  to 
decide,  nor  even  stop  to  inquire,  who  is  right  or  wrong  in 
this  warfare.  The  fact  is  all  that  is  important  for  my 
present  purpose.  That  the  questions  connected  with  the 
plaintiff's  guilt  or  innocence  of  the  alleged  charges,  have 
produced  to  a  certain  degree  personal  and  family  aliena- 
tions, have  entered  to  some  extent  into  the  politics  and 
local  elections  of  the  county  of  Lewis  cannot  be  questioned 
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on  the  evidence  before  me.  The  alleged  murder,  and  its 
incidents  and  accessories  have  become  topics  of  conversa- 
tion by  the  fireside,  and  on  the  highways  and  thorough- 
fares, so  that  in  the  language  of  some  of  the  affidavits,  no 
subject  has  ever  before  produced  so  great  and  pervading 
an  excitement  in  the  county  of  Lewis.  Indeed,  we  have 
only  to  open  our  ears  to  hear  the  "  common  speech  of  the 
people."  and  almost  every  breeze  from  the  north  wafts  the 
sound  to  us.  The  defendant's  counsel  frankly  admitted  that 
there  were  conversations  to  a  considerable  extent  on  the 
subject  of  this  supposed  domestic  tragedy,  and  that  there 
was  some  excitement,  but  not  more,  he  claimed,  than  is 
incident  to,  and  should  properly  be  exhibited  in  view  of 
such  a  case.  If  this  be  so,  then  the  public  mind  is  in  an 
unfit  state  to  be  called  upon  to  dispose  of  a  question  involv- 
ing all  that  the  plaintiff  has  at  stake  in  this  world,  and  the 
issue  of  which  is  equivalent  to  one  of  life  or  death  to  him. 
Indeed,  I  might  almost  say,  that  the  effort  which  has  been 
made  throughout  the  county  to  oppose  this  motion,  result- 
ing in  procuring  more  than  two  hundred  affidavits,  would, 
of  itself,  almost  create  an  excitement  unfavorable  to  that 
repose  and  equanimity,  and  absence  of  bias,  with  which  all 
jurors  should  be  summoned,  and  courts  of  justice  held. 

In  some  of  the  affidavits  on  the  part  of  the  defendant  it 
is  conceded  that  in  the  opinion  of  the  parties  making  them, 
the  indictment  could  not  be  fairly  and  impartially  tried  in 
Lewis  county.  If  it  should  be  necessary  for  the  attainment 
of  justice  in  a  trial  on  that  indictment,  that  it  should  be 
removed  to  another  county,  surely  that  would  seem  to  be 
an  end  of  the  question,  for  it  is  clear  that  the  same  inquiry 
is  involved  in  this  civil  suit,  and  with  much  less  protection 
to  the  plaintiff,  inasmuch  as  in  the  criminal  case  he  would 
be  entitled  to  twenty  peremptory  challenges,  and  in  this 
suit  to  only  two. 

I  need  hardly  add,  that  in  the  county  of  Lewis,  as  well 
as  in  Oneida,  and  to  some  extent  in  Jefferson,  the  circum- 
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stances  of  this  case  have  been  freely  discussed  in  the  public 
papers,  and  opinions  expressed  on  all  sides,  both  in  condem- 
nation and  exculpation  of  the  plaintiff  in  respect  to  the 
charge  made  against  him,  and  which  cannot  have  failed  to 
leave  their  impression  on  the  public  mind.  In  the  case  of 
the  People  agt.  Webb,  the  solitary  fact  which  was  relied 
upon,  and  on  which  the  court  acted  in  changing  the  place 
of  trial,  was,  that  the  defendant,  after  his  indictment  and 
arraignment,  published  in  his  own  paper  and  one  other,  and 
caused  to  be  circulated  in  the  county  of  Otsego,  an  account 
of  the  proceedings  calculated  to  prejudice  the  prosecutor, 
and  preoccupy  the  minds  of  those  who  might  be  summoned 
as  jurors  to  try  the  cause.  So  far  as  the  public  sentiment 
is  liable  to  be  influenced  and  affected  by  such  efforts,  it  is 
not  material  on  which  side  this  machinery  has  been  put  in 
motion.  The  fact  of  its  existence  might  be  equally  preju- 
dicial to  both  parties,  and  the  protection  of  the  defendant 
as  well  as  of  the  plaintiff  require  the  venue  to  be  changed. 
From  these  facts  and  considerations,  I  have  arrived  at 
an  undoubting  conviction  that,  in  the  language  of  the  Code, 
"  there  is  reason  to  believe  that  a  fair  and  impartial  trial 
cannot  be  had"  in  this  case  in  the  county  of  Lewis,  and  it 
only  remains  to  determine  where  it  shall  be  sent.  The 
plaintiff  asks  to  restore  it  to  the  county  of  Oneida ;  but  for 
some  of  the  reasons  heretofore  considered,  and  others  which 
have  reference  to  the  convenience  of  the  parties  and  wit- 
nesses, and  the  ordinarily  crowded  state  of  the  circuit  cal- 
enders in  that  county,  I  am  unwilling  to  send  it  there  for 
trial.  Jefferson  county  has,  to  some  extent,  from  its  local 
position,  and  its  large  business  and  social  relations  with 
Lewis,  been  permeated  by  some  of  the  same  influences  that 
have  operated  on  the  public  mind  in  the  latter  county. 
Upon  the  whole,  I  am  of  opinion  that  in  the  county  of  Her- 
kimer,  a  fair  field  would  be  open  to  both  parties  for  the 
disposal  of  this  case.  This  matter  has  not,  I  suppose,  to 
any  appreciable  extent — if  at  all — been  ventilated  in  that 
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region.  The  county  seat  is  accessible  by  railroad  for  nearly 
all  the  distance  between  it  and  the  county  of  Lewis ;  the 
calendars  are  light,  and  this  cause  could  be  tried  without 
any  serious  interruption  to  the  business  properly  belonging 
to  that  locality.  The  jurors  summoned  and  attending  there 
will  compare  favorably  with  any  in  the  district,  as  men  of 
intelligence  and  integrity,  little  liable  to  extraneous  influ- 
ences, and  possessing  those  best  qualifications  of  jurors, 
sound  heads  and  honest  hearts.  I  need  hardly  add  that  I 
say  this  without  any  disparagement  or  distrust  of  the  intel- 
ligence and  general  impartiality  of  the  citizens  of  Lewis. 
From  the  gentlemen  whose  affidavits  have  been  read  on  this 
motion,  I  could  select  a  dozen  juries  to  whom  I  should  be 
willing  to  commit  almost  any  imaginable  case ;  but  no  such 
range  is  to  be  had  in  the  limited  panel  from  which  jurors 
to  try  this  case  must  be  drawn,  and  if  there  is  ground  for 
an  apprehension  that  injustice  will  be  done  to  either  party, 
the  case  should  be  sent  where  there  is  the  least  liability  to 
fear  such  a  result. 

I  was  at  first  disposed  to  send  the  case  entirely  out  of 
the  district  and  to  some  more  remote  county  for  trial.  But 
I  have  been  deterred  from  this  by  two  considerations.  One 
is  that  it  would  be  unjust  to  send  to  other  districts,  to  the 
interruption  of  their  appropriate  and  necessary  business, 
cases  which,  in  fairness  to  all  parties,  can  be  tried  at  home. 
The  other  is,  that  in  the  affidavit  of  the  defendant  in  the 
other  case,  where  the  same  motion,  grounded  substantially 
on  the  same  facts  and  circumstances,  is  pending,  a  some- 
what vague,  but  nevertheless  sufficiently  intelligible  inti- 
mation is  conveyed  that  the  minds  of  the  judges  in  this 
district  have  been  sought  to  be  influenced  and  prejudiced 
unfavorably  towards  that  party.  This  is  followed  by  a 
more  specific  allegation  in  respect  to  one  of  the  judges,  that 
he  has  maintained  some  social  relations  supposed  to  be 
adverse  to  the  interests  of  the  same  party.  The  intimation 
hardly  rises  to  that  point  of  respectability,  or  even  of 
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decency,  that  would  require  notice,  and  I  only  allude  to  it 
that  I  may  characterize  the  suggestions  as  one  utterly 
"unfit  to  be  made,"  and  of  which  1  should  hope  the  party 
who  has  ventured  to  put  it  on  record,  will  in  a  cooler  moment 
be  heartily  ashamed.  But  it  gives  me  occasion  to  say  that 
by  no  act  of  mine  shall  the  implication  arise  that  the  judges 
of  this  district  are  incapacitated  or  unfit  for  any  reason  to 
try  the  causes  of  any  suitors  that  may  appear  before  them, 
and  any  suggestion  to  the  contrary,  come  from  what  quar- 
ter it  may,  will  be  treated  with  quiet  indifference  or  silent 
contempt.  So  far  as  I  am  concerned,  the  case  will  remain 
in  this  district. 

An  order  may  be  entered  changing  the  place  of  trial  of 
this  cause  from  the  county  of  Lewis  to  the  county  of  Her- 
kimer,  but  with  liberty  to  the  parties  to  select  any  other 
county  that  they  can  mutually  agree  upon. 

Henry  Budge  agt.  Caleb  Lyon.  The  same  order  will  be 
enforced  in  this  cause. 


SUPREME  COURT. 

ICE  COMPANY  agt.  THE  NORTH  WESTERN 
INSURANCE  COMPANY. 

Where  final  judgment  dismissing  a  complaint  is  duly  rendered  and  entered,  with- 
out any  mistake  or  omission  therein,  it  is  a  disposition  of  the  whole  case,  and 
the  court  has  no  power  subsequently  to  amend  it  by  allowing  the  plaintiff  to 
bring  a  new  action. 

New  York  General  Term,  December,  1860. 
SUTHERLAND,  INGRAHAM  and  BONNEY,  Justices. 
APPEAL  from  an  order  made  at  special  term,  amending  the 
judgment  by  allowing  the  plaintiff  to  bring  a  new  action. 

By  the  court,  BONNEY,  Justice.     This  action  was  tried  at 
special  term,  held  on  the  23d  December,  1859,  judgment 


256        NEW  YORK  PRACTICE  REPORTS. 

New  York  Ice  Co.  agt.  North  Western  Ins.  Co. 

was  rendered  that  the  complaint  be  dismissed  without  pre- 
judice to  plaintiff's  right  to  bring  an  action  at  law  upon 
the  policy  of  insurance  set  out  in  the  complaint.  On  appli- 
cation of  the  plaintiff,  an  order  was  made  at  special  term 
on  5th  July,  1860,  that  said  order,  (judgment,)  dated  22d 
December,  1859,  be  amended,  as  of  5th  July,  1860,  by  add- 
ing after  the  words  "  set  out  in  the  complaint,"  the  words 
"  or  the  plaintiffs  may  serve  a  new  complaint  at  law  in  this 
action  on  payment  by  the  plaintiff  to  the  defendants  of  all 
interlocutory  costs  since  the  filing  of  the  complaint,  and  costs 
of  this  motion,  ten  dollars"  From  this  order  of  5th  July, 
the  plaintiff  has  appealed. 

By  the  terms  of  said  policy,  the  time  within  which  an 
action  may  be  brought  upon  it  is  limited,  and  that  time  has 
expired.  And  the  amendment  of  said  judgment  is  therefore 
necessary  to  enable  the  plaintiff  to  prosecute  an  action  at 
law  upon  it.  The  amendment  appears  to  me  not  unreason- 
able or  inequitable,  but  I  do  not  see  that  the  court  has  any 
power  to  make  it.  Final  judgment  dismissing  the  complaint 
was  duly  rendered  and  entered.  And  there  is  no  allegation 
or  pretence  of  any  mistake  or  omission  therein.  The  judg- 
ment is  precisely  what  it  was  intended  to  be,  and  disposes 
of  the  whole  case.  The  amendment  has  been  asked  for  and 
granted  upon  considerations  not  presented  to  the  court  at 
the  hearing,  and  is  intended  to  give  to  the  plaintiff  relief 
not  then  contemplated  by  any  one. 

The  Code,  section  173,  authorizes  the  court,  after  judg- 
ment, to  amend  any  pleading,  process  or  proceeding,  by 
adding  or  striking  out  the  name  of  any  party, — by  correct- 
ing a  mistake  in  any  respect, — by  inserting  other  allegations 
material  to  the  case,  or  conforming  the  pleadings  or  pro- 
ceedings to  the  facts  proved ;  but  such  authority  does  not 
reach  this  case. 

In  the  case  of  Clark  agt.  Hall,  (7  Paige,  382,)  it  was 
held  by  the  Chancellor  that  a  decree  cannot  be  varied  in 
substance,  without  a  rehearing,  but  it  may  be  amended  or 
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corrected  on  motion  as  to  mere  clerical  errors,  or  by  insert- 
ing any  provision  or  direction  which  would  have  been 
inserted,  as  a  matter  of  course,  if  the  same  had  been  asked 
for  at  the  hearing,  as  a  necessary  or  proper  clause  to  carry 
into  effect  the  decision  of  the  court. 

This  case  states  the  power  to  amend  a  decree  or  judgment 
on  motion,  in  as  broad  terms  as  any  that  has  fallen  under 
my  notice,  but  in  my  opinion  is  not  authority  for  making 
the  order  now  before  us ;  and  in  my  judgment  that  order 
should  be  reversed,  with  ten  dollars  costs  of  appeal,  to  the 
respondent. 


SUPREME  COURT. 
HENRY  H.  MORANGE  agt.  PETER  MORRIS. 

An  appeal  may  be  taken  to  the  general  term  from  a  judgment  containing  excep- 
tions upon  questions  of  law  only,  where  the  cause  has  been  tried  at  the  circuit, 
before  a  court  and  jury,  without  any  directions  of  the  judge  that  the  exception* 
be  heard  in  the  first  instance  at  the  general  term,  or  without  their  having 
been  first  heard  at  special  term. 

(The  specific  manner  of  reviewing  questions  of  law  and  questions  of  fact,  or 
both  together,  stated  in  the  several  propositions  at  the  close  of  this  opinion.) 

./Veto  York  General  Term,  November,  1860. 

SUTHERLAND,  BONNEY  and  HOGEBOOM,  Justices. 

THIS  is  a  motion  by  the  plaintiff  to  dismiss  an  appeal  by 
the  defendant  to  the  general  term,  fr6m  a  judgment  entered 
on  the  nineteenth  day  of  May,  1859,  in  a  cause  tried  by  a 
court  and  jury  before  Mr.  Justice  W.  F.  ALLEN.  Exceptions 
were  duly  taken  and  settled,  raising  questions  of  law  upon 
the  charge  of  the  court  to  the  jury.  These  exceptions  were 
not  passed  upon  at  the  special  term,  and  there  was  no  order 
or  decision  sustaining  or  overruling  the  same,  but  they  are 
presented  on  the  appeal  to  the  general  term  without  any 
order  directing  them  to  be  there  heard  in  the  first  instance. 
VOL.  XX.  17 
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H.  H.  MORANGE,  ybr  the  motion. 
T.  J.  GLOVER,  opposed, 

By  the  court,  HOGEBOOM,  Justice.  Notwithstanding  the 
provisions  of  the  Code,  and  repeated  judicial  decisions,  the 
proper  mode  of  reviewing  alleged  errors  committed  at  the 
trial  of  causes,  does  not  appear  to  be  entirely  settled,  nor 
the  practice  altogether  uniform.  It  may  not,  therefore,  be 
wholly  unprofitable  again  to  recur  to  it.  I  allude  now 
-exclusively  to  questions  upon  the  merits,  and  not  to  mere 
irregularities  in  the  proceedings. 

Three  modes  of  trial  are  recognized  by  the  Code,  trial  by 
the  court,  trial  by  referees,  and  trial  by  jury.  It  is  the 
last  of  these  and  the  mode  of  reviewing  errors  therein  that 
I  propose  to  consider. 

In  trials  before  a  court  and  jury,  the  leading  distinctions 
are  of  course  between  questions  of  law  and  questions  of  fact. 
The  mode  of  reviewing  these  questions  is  essentially  differ- 
ent. Questions  of  fact,  mostly  arise  upon  the  weight  and 
credibility  of  the  evidence,  and  except  where  the  evidence 
is  clear,  uncontradicted,  or  largely  preponderating,  are  to 
be  determined  by  the  jury.  The  determination  of  the  jury 
in  regard  to  them  is  only  declared  by  their  verdict.  There 
is  no  other  proper  mode  of  expressing  their  opinion  than 
on  the  final  result  by  a  verdict. 

Their  determination  may  be  however,  reviewed.  This  is 
by  a  motion  for  a  new  trial.  (Code,  §§  264,  265.)  This 
motion  may  be  made  at  the  same  term  or  circuit  at  which 
the  trial  is  had,  in  which  case  it  is  heard  upon  the  minutes 
of  the  judge,  and  must  be  heard  by  the  same  judge  who 
presided  at  the  trial  (section  264,)  or  it  may  be  heard  upon 
a  case  settled  by  the  trial  judge,  containing  the  evidence, 
in  which  case  it  is  heard  at  special  term  before  the  same  or 
some  other  judge,  (section  265.)  This  is  of  course  always 
before  a  single  judge,  and  as  yet  there  has  been  no  appeal, 
properly  so  called.  But  the  determination  of  the  judge  in 
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either  case,  and  whether  he  grants  or  refuses  a  new  trial 
upon  the  evidence  is  reviewable  upon  appeal  to  the  general 
term,  (sections  264,  349.)  These  are  properly  appeals  from 
the  order  of  the  judge  granting  or  refusing  a  new  trial. 
They  should  be  heard  before  judgment  is  entered,  although 
it  has  been  held,  and  I  think  not  improperly,  that  where 
judgment  is  allowed  to  be  entered  by  way  of  security,  on 
account  of  the  alleged  or  apprehended  irresponsibility  of 
the  defeated  party,  the  motion  for  a  new  trial  at  special 
term  may  still  proceed.  It  is  upon  the  ground  that  the 
judgment  is  allowed  to  be  entered  not  as  a  further  step  in 
the  regular  proceedings  in  the  cause,  but  as  a  mere  means 
of  security,  and  condition  of  granting  relief,  like  allowing 
a  judgment  to  stand  as  security  where  a  default  for  not 
answering  is  set  aside  and  a  party  allowed  to  try  his  cause, 
notwithstanding  the  judgment. 

But  I  cannot  coincide  in  the  opinion  expressed  by  the 
superior  court,  that  where  a  review  is  sought  upon  the  facts 
as  well  as  the  law,  the  judge  may  order  the  case  to  be  heard 
in  the  first  instance  at  the  general  term.  (Morris  agt. 
Brower,  1  Sandf.  S.  C.  R.,  701.)  This  does  not  seem  to  me 
to  be  authorized  by  the  true  construction  of  sections  264, 
265;  of  the  Code. 

I  have  already  stated  that  the  decision  of  the  judge  upon 
the  facts,  in  granting  or  refusing  a  new  trial  is  reviewable 
by  appeal  to  the  general  term,  and  that  the  proper,  and  I 
think  the  only  mode  of  making  that  review  is  by  appeal  from 
the  order  granting  or  refusing  such  new  trial.  It  is  not  by 
appeal  from  the  judgment,  because  in  the  case  of  a  jury 
trial,  an  appeal  from  a.  judgment  does  not  involve  or  autho- 
rize a  review  of  the  judge's  decision  upon  the  facts.  (Code 
^348.)  That  section  provides  that  "in  the  supreme  court 
an  appeal  upon  the  law,  may  be  taken  to  the  general  term 
from  a  judgment  entered  upon  the  report  of  referees,  or  the 
direction  of  a  single  judge  of  the  same  court  in  all  cases, 
(which  in  my  opinion  embraces  all  the  three  modes  of  trial 
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above  mentioned,)  and  upon  the  fact  when  the  trial  is  by 
the  court  or  referees."  It  will  be  seen  from  this  section, 
that  the  appeal  from  a  judgment  only  authorizes  a  review 
of  the  questions  of  fact,  when  the  trial  is  by  the  court  or 
by  referees.  Hence  to  review  the  decision  of  the  judge  in 
granting  or  refusing  a  new  trial  on  a  question  of  fact,  or  on 
the  evidence  in  the  case,  the  appeal  must  be  from  the  order 
of  the  judge,  granting  or  refusing  a  new  trial  under  section 
349.  And  such  is  the  view  taken  of  this  question  both  in 
the  court  of  common  pleas,  and  in  the  superior  court  of 
New  York.  (See  Ogden  agt.  Coddington,  2  E.  D.  Smith,  317; 
Benedict  agt.  Cajfe,  3  Duer,  669;  Fry  agt.  Bennett.  16  How., 
385.)  In  practice,  this  appeal  is  usually  heard  at  the 
same  time  with  the  appeal  from  the  judgment  to  the  general 
term. 

I  proceed  to  examine  the  proper  manner  of  reviewing 
questions  of  law.  These  are  presented  by  exceptions,  to  the 
rulings  or  decisions  of  the  judge.  They  usually  consist  of 
exceptions  to  his  rulings  in  the  admission  or  rejection  of 
evidence,  exceptions  to  the  granting  or  refusal  of  a  motion 
to  nonsuit  or  dismissal  of  the  complaint,  and  exceptions  to 
his  instructions  to  the  jury,  or  refusal  to  make  those  re- 
quested. They  may  be  heard,  like  an  application  for  judg- 
ment on  a  special  verdict  or  case  reserved  for  argument  or 
further  consideration,  in  the  first  instance  at  the  special 
term,  and  must  be  so  heard,  when  heard  before  the  entry  of 
judgment  in  the  action,  (except  where  the  exceptions  are 
directed  to  be  heard  in  the  first  instance  at  the  general 
term.)  In  such  case  the  application  is  called  a  motion  for 
a  new  trial,  which  may  as  well  be  for  errors  of  law,  pre- 
sented by  exception,  as  for  errors  of  fact,  presented  upon  a 
case  containing  the  evidence  at  the  trial.  (Code,  §  265.)  In 
such  case,  an  appeal  lies  to  the  general  term,  and  as  the 
decision  turns  upon  questions  of  law,  the  appeal  may  be 
from  the  order  granting  or  refusing  a  new  trial,  or  from  the 
judgment,  or  (which  is  the  safer  practice)  from  both.  (Sec- 
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tions  348,  349.)  So  also  "  when  exceptions  are  taken,  the 
judge  trying  the  cause,  may  at  the  trial,  direct  them  to  be 
heard  in  the  first  instance  at  the  general  term  and  the  judg- 
ment in  the  mean  time  suspended,  and  in  that  case  they 
must  be  there  heard  in  the  first  instance,  and  judgment 
there  given."  (Section  265.)  So  also,  "  when  upon  a  trial 
the  case  presents  only  questions  of  law,  the  judge  may 
direct  a  verdict  subject  to  the  opinion  of  the  court  at  the 
general  term,  and  in  that  case  the  application  for  judgment 
must  be  made  at  the  general  term."  (Section  265.)  These 
are  all  cases  where  the  review  at  the  general  term  is  before 
judgment,  and  as  they  cover  every  form  in  which  questions 
of  law  can  be  presented  at  the  trial,  it  has  been  supposed, 
but  I  think  erroneously,  that  no  other  mode  of  review  of 
questions  of  law  is  contemplated  by  the  Code,  than  those 
enumerated  in  section  265.  I  think  it  obvious  from  other 
sections  of  the  Code,  and  from  other  considerations  that 
this  view  is  not  correct. 

1.  These  are  all  applications  before  judgment,  and  con- 
template a  re-examination  of  the  questions  made  at  the  trial 
before  the  successful  party  shall  be  entitled  to  the  solemn 
and  deliberate  judgment  of  the  court.     Therefore  section 
264,  provides  that  the  clerk  upon  entering  the  verdict  shall 
also,  either  enter  the  judgment  rendered  thereon,  or  an 
order  that  the  cause  be  reserved  for  argument  or  further 
consideration.     He  must  enter  judgment  if  a  different  direc- 
tion be  not  given.     But  both,  the  immediate  entry  of  the 
judgment,  or  the  order  of  reservation  for  argument  or  fur- 
ther consideration,  pre-suppose   and  require  the  direction 
of  the  court.     What  the  clerk  does,  is  under  the  direction 
of  the  court.     In  some  cases  the  direction  is  implied,  but 
the  authority  to  enter  the  judgment,  nevertheless  proceeds 
from  the  court.     It  is  the  judgment  of  the  court,  and  every 
judgment  whatever,  after  a  trial,  is  supposed  to  be  entered 
under  the  direction  of  the  court  or  presiding  judge. 

2.  But  when  the  court,  at  circuit  or  special  term,  directs 
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a  judgment  upon  the  verdict,  whether  it  be  immediately  on 
receiving  the  verdict  or  after  argument  or  further  consid- 
eration, (sections  264,  265,)  or  after  a  motion  for  a  new 
trial  upon  exceptions,  (section  265,)  no  judgment  having 
hitherto  been  entered,  the  unsuccessful  party,  when  judg- 
ment has  been  perfected,  has  a  further  remedy,  in  the  only 
way  in  which  a,  judgment  can  be  reviewed,  that  is  by  appeal 
to  the  general  term.  Therefore,  section  278,  provides  that 
"judgment  upon  an  issue  of  law  or  of  fact,  shall  in  the  first 
instance  be  entered  under  the  direction  of  a  single  judge,  or 
report  of  referees  subject  to  review  at  the  general  term,  oil 
the  demand  of  either  party  as  herein,  (that  is  in  the  Code,) 
provided."  Now  judgment  is  as  truly  and  effectually  entered 
under  the  direction  of  a  single  judge,  where  such  judgment 
is  ordered  immediately  upon  entering  the  verdict,  as  where 
it  is  entered  after  argument  or  further  consideration,  or 
after  a  motion  for  a  new  trial.  Therefore,  also,  section  348 
provides  that  "  in  the  supreme  court  an  appeal  upon  the 
law  may  be  taken  to  the  general  term,  from  a  judgment 
entered  upon  the  report  of  referees  on  the  direction  of  a 
single  judge  in  all  cases,"  that  is,  whether  the  cause  is  tried 
before  referees,  before  the  court,  or  before  a  jury,  for  it 
is  not  possible  that  the  legislature  meant  to  allow  an  appeal 
upon  the  law,  where  the  trial  was  by  the  court  or  referees, 
and  to  refuse  it,  where  it  was  by  a  jury. 

I  am  persuaded,  therefore,  that  the  framers  of  the  Code 
contemplated  a  review  upon  exceptions  as  to  the  law  by 
appeal  to  the  general  term  after  judgment,  without  the 
previous  formality,  usually  a  fruitless  and  unnecessary  one, 
of  an  application  at  the  special  term  for  a  new  trial  upon 
the  exceptions. 

To  restate  these  propositions,  they  are  as  follows : 
1.  Where  the  defeated  party  in  a  jury  trial,  desires  to 
review  the  case  upon  questions  of  fact,  he  must  do  so  in  the 
first  instance  by  motion  for  new  trial,  before  a  single  judge, 
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and  before  judgment.     (Code,  sections  264,  265,  Watson  agt. 
Sc  riven,  V  How.,  9.) 

2.  Where  judgment  is  allowed  to  be  entered  by  way  of 
security  merely,  it  is  not  an  obstacle  to  a  motion  for  a  new 
trial  upon  the  evidence,  because  the  judgment  being  only 
conditional,  and  for  a  special  purpose,  the  application  for  a 
new  trial,  is  still  treated,  as  an  application  before  judgment. 
(Benedict  agt.  Cafe,  3  Duer,  669.) 

3.  The  decision  of  the  judge  upon  the  motion  for  a  new 
trial  on  the  evidence,  is  reviewable  by  appeal  therefrom  to 
the  general  term.     (Code,  section  349.) 

4.  But  this  appeal  must  be  from  the  order  granting  or 
refusing  a  new  trial,  because  on  questions  of  fact  in  the 
case  of  a  jury  trial,  the  Code  does  not  authorize  an  appeal 
from  i\\Q  judgment  to  the  general  term.     (Code,  section  348. 
Ogden  agt.  Coddington,  2  E.  D.  Smith,  317;  Benedict  agt. 
Ca/ee,  3  Duer,  669  ;  Fry  agt.  Bennett,  16  How.,  385.) 

5.  Where  no  questions  of  fact  whatever,  are  involved,  and 
the  case  presents  only  questions  of  law,  without  exceptions 
to  evidence,  the  trial  judge  may  direct  a  verdict  subject  to 
the  opinion  of  the  court  at  the  general  term,  and  in  such 
event,  the  case  is  first  heard  at  the  general  term  before 
judgment.     (Code,  section  265;  Taylor  agt.  Harlow,  11  How., 
285  ;  Bangs  agt.  Palmer,  16  How.,  542  ;  Cobb  agt.  Cornish, 
16  JV.  Y.  Rep.,  602;  Gilbert  agt.  Beach,  16  JV.  F.  R.,  606.) 

6.  Where  exceptions  are  taken,  and  no  questions  of  fact 
arise,  or  are  desired  to  be  reviewed,  the  judge  at  the  trial, 
may,  in  his  discretion,  direct  the  exceptions  to  be  heard  in 
the  first  instance  at  the  general  term,  and  in  that  case  they 
must  be  there  heard  in  the  first  instance,  before  judgment, 
and  judgment  must  be  there  given.    (Code,  sec.  265;  Taylor 
agt.  Harlow,  11  How.,  285  ;  Roosa  agt.  Snyder,  12  How.,  285.) 

7.  But  where  the  case  is  sought  to  be  reviewed,  both 
upon  questions  of  law,  and  questions  of  fact,  upon  a  settled 
case,  containing  the  evidence  and  the  exceptions,  such  case 
must  befrst  heard  at  the  special  term  before  a  single  judge 
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and  before  judgment,  because  there  is  no  provision  of  the 
Code  allowing  a  review  of  ihe  facts  in  the  first  instance  by 
the  general  term.  (Code,  section  265.) 

8.  Where  the  case  presents  only  questions  of  law  upon 
exceptions,  and  they  are  not  ordered  in  the  first  instance  to 
the  general  term,  they  may  be  heard  before  judgment  at  the 
special  term  by  way  of  a  motion  for  a  new  trial.     (Code, 
sections  264,  265.) 

9.  But   they  are   not   necessary   to   be  so  heard.     The 
defeated  party  may  prepare  his  exceptions  and  have  them 
settled,  await  the  entry  of  judgment,  have  the  exceptions 
attached  to,  and  form  a  part  of  the  judgment  roll,  and  appeal 
to  the  general  term  from  the  judgment,  and  in  such  case 
argue  his  exceptions  upon  such  appeal  at  the  general  term, 
and  ask  to  have  the  judgment  reversed,  instead  simply  to 
have  a  new  trial  granted.     (Code,  sections  278,  281,  348 ; 
Watson  agt.  Scriven,  7  How.,  9 ;  Ryle  agt.  Harrington,  14 
How.,  59  ;  Jackson  agt.  Fassctt,  17  How.,  453.) 

10.  Where  the  case  presents  both  the  evidence  and  the 
exceptions,  in  other  words,  questions  of  fact,  and  questions 
of  law,  which  have  both  been  passed  upon,  in  a  single  set- 
tled case,  at  the  special  term,  upon  a  motion  for  a  neAV  trial 
before  judgment,  the  party  dissatisfied  with  the  order  of  the 
court  granting  or  refusing  a  new  trial,  may  appeal  there- 
from to  the  general  term,  and  when  judgment  is  perfected, 
also  appeal  therefrom  to  the  general  term,  and  upon  such 
combined  appeal,  review  at  the  general  term,  the  decisions 
made  at  the  special  term,  both  upon  the  law  and  the  fact. 
In  such  event,  if  the  appellate  court  dissents  from  the  view 
taken  at  special  term,  the  result  will  usually  be  a  reversal  of 
the  judgment,  and  in  addition  thereto  the  granting  of  a 
new  trial.     (Code,  sections  348,  349,  278  ;  Fry  agt.  Bennett, 
16  How.,  385.) 

If  the  views  above  expressed  are  correct,  the  defendant's 
appeal  has  been  regular,  and  the  motion  to  dismiss  the 
appeal  should  be  denied  with  ten  dollars  costs. 
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SUPREME  COURT. 

'    \    ' 

PHILLIPS,  and  others  agt.  BENEDICT  and  FARNHAM. 

wj 

A  denial  by  a  debtor  of  facts  sworn  to  on  the  part  of  the  plaintiff,  is  not  sufficient 
to  vacate  an  order  of  arrest.  There  mast  be  a  preponderance  of  evidence  either 
by  other  witnesses  or  by  the  statement  of  other  matters  to  confirm  the  defendant's 
denial. 

JVeto  York  Special  Term,  December,  1860. 

MOTION  by  defendants  to  vacate  an  order  of  arrest. 

INGRAHAM,  Justice.  The  statements  contained  in  the 
original  affidavit  on  which  the  order  of  arrest  Avas  granted, 
were  amply  sufficient  to  sustain  that  order. 

The  portion  of  the  indebtedness  which  was  created  in 
August,  1859,  was  incurred  by  means  of  fraudulent  repre- 
sentations made  as  to  the  debtors'  condition,  but  the  facts 
stated  as  to  that  indebtedness,  would  only  wrarrant  an 
arrest  for  that  indebtedness,  and  would  not  apply  to  the 
other  claims. 

The  facts  alleged  as  to  the  fraudulent  disposition  of  the 
property  would  authorize  an  arrest  for  any  previous  indebt- 
6$  ness. 

The  defendants  now  move  to  vacate  this  order  on  new 
affidavits,  contradicting  in  many  things  the  plaintiff's  affi- 
davits. 

So  far  as  relates  to  the  false  representations  by  which 
the  $1200  indebtedness  was  obtained,  I  see  nothing  in  the 
papers  which  will  relieve  the  defendants  from  that  charge. 
A  denial  by  a  debtor  of  facts  sworn  to  on  the  part  of  the 
plaintiff,  is  not  sufficient  to  vacate  an  order  of  arrest.  There 
must  be  a  preponderance  of  evidence,  either  by  other  wit- 
nesses cr  by  the  statement  of  other  matters  to  confirm  the 
defendants'  denial.  If  there  was  anv  doubt  on  these  con- 
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tradictory  affidavits  as  to  the  propriety  of  sustaining  the 
order  as  to  this  claim  of  $1200,  it  is  removed  by  the  testi- 
mony of  the  clerk,  Moss,  who  proves  the  representation,  and 
furnishes  a  copy  of  an  entry  made  by  him  at  the  time,  which 
he  says  was  read  over  by  Benedict  and  assented  to  as  cor- 
rect. It  is  unnecessary  to  examine  any  further  as  to  this 
branch  of  the  case. 

The  fraudulent  disposition  of  this  property  is  proven  in 
the  original  affidavits  by  the  admission  of  Farnham  after 
the  assignment  of  their  property,  that  such  assignment  was 
simply  for  the  purpose  of  keeping  their  stock  of  goods  out 
of  the  hands  of  their  creditors,  arid  was  the  same  as  if  the 
defendants  still  owned  the  goods  and  had  them  in  their 
possession. 

The  same  difficulty  as  to  the  weight  of  testimony  applies 
to  this  branch  of  the  case.  Although  denied  by  the  defend- 
ants, the  clerks  present,  and  who  heard  the  statement  of 
Farnham,  confirm  the  testimony  of  the  plaintiffs ;  and  the 
whole  transaction  at  Chicago,  as  disclosed  by  Sutton,  in  his 
examination  in  Connecticut,  very  much  strengthens  the 
belief  that  the  sale  was  not  in  good  faith. 

If  the  notes  given  on  the  sale  by  the  purchasers,  Bene- 
dict, Mallory  &  Co.,  were  either  in  whole  or  in  part  returned 
to  any  member  of  that  firm  immediately  after  the  sale,  it 
would  require  much  more  than  the  defendants'  denial  to 
remove  the  suspicions  which  arise  from  such  a  transaction. 

Such  suspicions  are  not  removed  by  these  affidavits. 
After  a  full  examination  of  them,  I  am  brought  to  the  con- 
clusion that  the  defendants  have  not  made  out  a  case  enti- 
tling them  to  a  discharge  of  the  order  either  in  whole  or  as 
to  any  part  of  it. 

Motion  denied  with  $10  costs. 
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SUPREME  COURT. 
JAMES  DALY  agt.  PATRICK  MATHEWS. 

Where  a  judgment  on  confession  bos  been  filed  and  docketed  the  omission  of  the 
clerk  to  make  the  requisite  indorsement  on  the  statement  (§  384,)  cannot  affect 
the  substantial  rights  of  any  party,  as  it  may  be  done  nunc  pro  tune  by  an  order 
of  the  court. 

A  statement  on  confession  of  judgment  which  described  a  promissory  note  of  the 
defendant  for  $100,  and  alleged  that  it  was  given  "for  money  had  and  received 
by  me  of  the  said  plaintiff  at  my  request;"  "  also  for  $19,78,  of  money  had 
and  received  by  me  at  different  times  from  said  plaintiff  at  my  request  for  which 
no  note,  or  security,  or  writing,  was  taken  from  me  by  the  said  plaintiff;"  "  also 
for  $108,09,  being  a  book  account  for  goods,  wares  and  merchandize,  groceries 
and  provisions  heretofore  sold  and  delivered  to  me  at  my  request  by  the  said 
plaintiff,  and  for  which  he  had  not  received  pay."  Held  insufficient  to  sustain 
the  judgment. 

^ 

Saratoga  Special  Term,  November,  1860. 

MOTION  to  set  aside  a  judgment  entered  by  confession  on 
the  ground  of  the  insufficiency  of  the  statement.  The  state- 
ment and  confession  were  as  follows :  "  Judgment  is  hereby 
confessed  in  this  cause  for  the  sum  of  two  hundred  and 
thirty-three  dollars  and  seventy  cents,  and  I  hereby  autho- 
rize the  plaintiff  or  his  attorney  to  enter  judgment  for  the 
above  sum,  together  with  costs  of  this  suit,  in  the  clerk's 
office  of  the  county  of  Saratoga,  and  in  this  court.  This 
confession  is  made  for  a  debt  justly  due  the  plaintiff  herein 
from  me,  arising  upon  the  following  facts,  viz :  a  promis- 
sory note  made  by  me  and  Terrence  Mathews  as  surety  for 
me,  the  defendant,  to  the  plaintiff,  for  the  sum  of  $100,  dated 
October  29,  1853,  and  payable  one  year  from  the  date 
thereof  with  interest ;  said  note  was  given  for  money  had 
and  received  by  me  of  the  said  plaintiff  at  my  request ;  and 
also  for  $19.78  of  money  had  and  received  by  me  at  different 
times  from  said  plaintiff,  at  my  request,  for  which  no  note 
or  security  or  writing  was  taken  from  me  by  the  said  plain- 
tiff; also,  for  $108.09,  being  a  book  account  for  goods, 
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wares  and  merchandise,  groceries  and  provisions,  hereto- 
fore sold  and  delivered  to  me  at  my  request,  by  the  said 
plaintiff,  and  for  which  he  had  not  received  pay."  There 
was  no  indorsement  upon  the  statement  and  confession,  as 
required  by  section  384  of  the  Code ;  but  the  judgment 
was  docketed  on  the  30th  of  August,  1854,  in  the  Saratoga 
county  clerk's  office. 

L.  B.  PIKE,  for  Win.  Bennett. 
P.  W.  BISHOP,  for  plaintiff'. 

BOCKES,  Justice.  The  motion  is  made  by  William  Ben- 
nett, a  subsequent  mortgagee  and  purchaser  on  mortgage 
foreclosure,  of  the  real  estate  on  which  the  judgment  is  an 
apparent  lien. 

The  statement  was  filed  and  judgment  was  docketed  on 
the  30th  August,  1854,  for  $233.70,  with  costs.  Through 
the  omission  of  the  clerk,  no  indorsment  of  judgment  was 
made  on  the  statement,  as  required  by  section  384  of  the 
Code  of  Proceedure. 

This  defect  however,  could  now  be  supplied,  and  would 
be  as  matter  of  course,  if  the  motion  depended  on  that  alone 
by  the  entry  of  an  order  directing  the  indorsement  to  be 
made  nunc  pro  tune. 

The  judgment  having  been  duly  docketed,  the  omission 
to  make  the  indorsement  can  not  have  affected  the  substan- 
tial rights  of  any  party. 

Section  176  of  the  Code,  was  intended  to  cover  errors 
and  defects  of  this  nature. 

It  is  urged  that  the  judgment  is  void,  inasmuch  as  the 
statement  on  which  the  judgment  was  entered  is  wholly 
insufficient. 

The  judgment  embraces  the  amount  of  a  promissory  note 
for  $100.  Also  $19.70,  for  money  had  and  received,  and 
the  further  sum  of  $108.09,  book  account. 

As  regards  the  note,  it  is  alleged  in  the  statement  to  have 
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been  given  "/or  money  had  and  received,'1  without  stating 
the  amount,  time  or  place,  or  whether  on  one  or  on  several 
occasions,  or  indeed  any  of  the  facts  out  of  which  the 
indebtedness  arose,  except  the  mere  fact  that  the  note  was 
for  money  had  and  received. 

As  regards  the  $19.70,  the  statement  is  equally  indefinite. 
The  language  is  "  also  for  $19.70  of  money  had  and  received 
by  me  at  different  times."  No  particulars,  as  to  times,  places 
or  amounts  are  given,  nor  any  of  the  circumstances  show- 
ing how  the  liability  for  money  had  and  received  accrued. 

And  as  regards  the  $108.09,  the  statement  is  that  such 
sum  was  "  book  account  for  goods,  wares,  merchandise,  gro- 
ceries and  provisions  theretofore  sold  and  delivered."  But  no 
time,  place  or  circumstance  of  sale  or  delivery  of  any  item 
or  article  is  given. 

The  current  of  authority  is  clearly  and  emphatically 
against  the  sufficiency  of  the  statement.  Section  383, 
requires  it  to  contain  the  facts  out  of  which  the  indebted- 
ness arose.  The  object  in  view,  and  which  must  be  pre- 
served in  its  integrity,  was,  to  protect  other  persons  inter- 
ested in  the  just  application  of  the  debtor's  property  to  the 
payment  of  his  debts,  and  to  that  end  the  parties  were 
required  to  spread  on  the  record,  concisely,  but  with  par- 
ticularity and  precision,  the  origin  of  the  indebtedness  for 
which  the  judgment  was  confessed.  The  fairness  of  the 
judgment  could  then  be  readily  investigated  and  its  good 
faith  determined.  The  argument  is  exhausted  in  the  vari- 
ous cases  in  which  the  question  has  been  before  the  court. 

To  some  extent  they  may  be  regarded  as  conflicting.  For 
the  purpose  of  more  easy  reference  they  are  here  collected, 
nearly  in  the  order  in  which  they  have  appeared  in  the 
reports,  and  without  arrangement  or  classification. 

18  How.,  23;  18  How.,  89  ;  17  How.,  363;  17  Hotc.,  574; 
15  How.,  41 ;  15  How.,  67  ;  15  How.,  228  ;  14  How.,  20;  13 
How.,21;  13  Wow.,  142;  13  How.,  418;  13  How.,  472  ;  12 
How.,  141  ;  12  How.,  410;  11  How.,  503;  10  How.,  494;  9 


270  NEW  YORK  PRACTICE  REPORTS. 

Daly  agt.  Mathews. 

How.,  61 ;  9  How.,  64  ;  8  How.,  40 ;  7  How.,  62 ;  7  How.,  449  ; 
7  How.,  458;  5  How.,3Sl ;  3  Mbott,  375 ;  7  Abbott,  309;  3 
Smith,  9 ;  1  Bosworth,  659 ;  21  J5arZ>.,  85  ;  21  Barb.,  152 ; 
23  Barb.,  652;  (same,  13  How.,  418);  30  5ar6.,  117;  30 
Barb.,  185  ;  (same,  17  #ow.,  363)  ;  30  Barb.,  325  ;  31  Barb., 
36;  (same,  17  #ow>.,574);  2  Kernan,  215;  5  Selden,  73;  16 
JV.  F,  562  ;  17  JV.  F.,  9;  20  JV.  F,  448. 

The  case  of  Freligh  agt.  Brink,  (16  //ow>.,  272,)  and  School- 
craft  agt.  Thompson,  (7  f/oty.,  446,)  were  reversed  on  appeal. 
18  How.,  89;  9  How.,  61.) 

So,  too,  such  of  the  cases  cited  as  hold  that  the  statement 
is  sufficient  if  it  set  out  a  promissory  note,  without  giving 
the  consideration,  are  overruled.  (2  Kernan,  215 ;  17  JV*. 
F.,  9.)  It  is  well  further  to  remark,  that  several  of  the 
cases  cited  have  been  questioned.  (See  15  How.,  41 ;  Id. 
67  ;  11  How.,  503.) 

But  it  is  the  settled  rule  that  the  consideration  of  the 
indebtedness  must  be  set  out  in  the  statement,  and  the  ques- 
tion on  this  motion  is  whether  it  is  enough  simply  to  say 
that  the  origin  of  the  indebtedness  was  money  had  and 
received,  and  book  account  for  goods,  wares  and  merchandise 
sold  and  delivered.  It  has  been  repeatedly  held  that  this 
was  not  sufficient. 

In  .Rae  agt.  Lawres,  (18  How.,  23,)  the  statement  was  said 
to  be  defective  for  the  reason  that  the  time  or  times,  when 
the  moneys  were  loaned  and  the  goods  sold  and  delivered 
were  not  stated. 

In  Claflin  agt.  Sawyer,  (17  How.  574,)  the  consideration 
of  the  indebtedness  was  stated  to  have  been  for  goods, 
wares  and  merchandise,  theretofore  purchased,  &c.,  the 
statement  was  held  insufficient. 

In  Gandall  agt.  Finn  (13  How.,  418  ;  Id.,  23  Barb.,  652,) 
the  statement  was  held  insufficient,  which  stated  the  indebt- 
edness to  have  arisen  on  account  for  goods,  wares  and  mer- 
chandise, and  property  sold  and  delivered. 

In  Stebbins  agt.  The  E.  Society,  Sfc.,  of  Rochester.  (12  How., 
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410,)  the  statement  was  held  insufficient.  The  indebted- 
ness was  alleged  to  have  accrued  for  money  lent  and 
advanced. 

The  last  two  cases  were  questioned  in  Mott  agt.  Davis, 
(15  How.,  67.) 

So  it  was  held  in  Boyden  agt.  Johnson,  (11  How.,  503,) 
that  a  judgment  on  confession  which  stated  the  indebted- 
ness to  be  for  goods  sold  and  delivered,  and  upon  an 
accounting  was  entirely  insufficient.  The  following  cases 
are  to  the  point,  10  How.,  494;  9  How.,  64;  9  How.,  61: 
3  Mbott,  375;  21  Barb.,  152;  27  Barb.,  185;  30  Barb.,  325 ; 
23  Barb.,  652;  2  Kernan,  215;  17  JV.  Y.,  9.  In  the  last 
case  cited  it  was  held  in  the  court  of  appeals  that  the  state- 
ment was  insufficient  which  alleged  the  indebtedness  to 
have  arisen  on  a  "  settlement  of  accounts."  Judge  SELDEN 
remarks,  something  at  least  should  be  stated  as  to  the 
nature  of  the  account  and  the  time  when  it  accrued. 

I  should  not  have  deemed  it  necessary  to  be  thus  minute 
in  the  examination  of  these  numerous  cases,  were  it  not 
that  in  a  later  case  in  the  court  of  appeals  (Lansing  agt. 
Carpenter,  20  JV".  F.,  447,)  a  statement  which  alleged  that 
the  indebtedness  was  "for  borrowed  money"  was  held  suffi- 
cient, (see  Freligh  agt.  Brink,  18  .f/bw.,89.) 

The  language  of  the  confession  in  Lansing  agt.  Carpenter 
is  perhaps  a  trifle  more  definite  than  in  the  cases  cited,  in 
which  the  statements  were  held  insufficient.  But  this  case 
can  not  be  deemed  to  overrule  any  other  cases  than  those 
in  which  the  language  of  the  statement  is  the  same  in  sub- 
shince  and  effect,  especially  as  no  intimation  is  given  of  an 
intention  to  establish  any  new  rule  or  even  to  limit  or 
qualify  any  already  established. 

In  case  of  borrowed  money  the  decisions  require  that  the 
statement  should  give,  specifically  or  by  fair  implication, 
the  amount  or  amounts  borrowed,  and  also  the  time  or 
times  when  borrowed  with  some  degree  of  clefinitenatt^ 
The  same  rule  would  apply  to  a  confession  of  judgment  for 
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money  had  and  received.  If  for  money  paid,  the  time, 
amount,  and  to  and  for  whom  paid,  and  if  on  different 
occasions,  the  times  and  amounts  with  reasonable  certainty 
should  be  stated.  If  for  goods,  wares,  merchandise  or  pro- 
perty sold,  the  kind  or  general  description  of  property 
should  be  given,  with  the  time  of  sale,  or  if  matter  of  book 
account,  the  period  during  which  the  indebtedness  accrued. 

In  the  case  now  under  consideration,  the  statement  tested 
by  these  rules  is  radically  defective  and  insufficient,  and 
the  judgment  entered  thereon  must  be  deemed  unauthorized 
and  void. 

Nor  can  it  be  made  good  by  amendment  as  against  judg- 
ment creditors  of  the  debtor,  or  against  any  one  entitled  to 
take  advantage  of  the  defect.  The  defect  is  more  than  an 
irregularity.  The  omission  renders  the  judgment  void  as  to 
other  judgment  creditors.  (17  JV.  F.,  9;  2  Kernan,  215  ;  30 
Barb.,  185  ;  Id.,  325 ;  Id.,  117  ;  13  How.,  142  ;  13  How.,  472.) 
In  the  last  cases  cited,  it  was  said  that  a  judgment  entered 
by  confession  upon  an  insufficient  statement  was  without 
legal  authority  and  void,  and  that  the  court  had  no  right 
to  authorize  a  new  judgment  to  be  entered  under  the  form 
of  an  amendment,  which  should  take  priority  over  other 
judgments  subsequently  recovered. 

But  the  counter  affidavits  read  on  this  motion  make  no 
approach  towards  supplying  the  defect  in  the  statement; 
hence  there  is  no  ground  on  which  to  ask  for  an  amend- 
ment. 

It  is  urged  that  Mr.  Bennet  has  no  standing  in  court,  on 
this  motion  inasmuch  as  he  is  not  shown  to  be  a  judgment 
creditor  of  the  defendant  in  the  judgment. 

Mr.  Bennett  was  a  mortgagee  of  the  premises  on  which 
the  judgment  was  an  apparent  lien.  He  foreclosed  his 
mortgage  and  became  a  purchaser  at  the  foreclosure  sale, 
and  stands  in  the  position  of  a  subsequent  purchaser  of  and 
from  the  judgment  debtor. 

It  has  been  held  repeatedly,  that  the  purpose  and  policy 
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of  section  383  of  the  Code  of  Procedure,  were  the  same  as 
that  of  the  act  of  1818,  regulating  confession  of  judgment. 

In  Dunham  agt.  Waterman,  (17  JV.  F.,  on  page  14,)  it 
was  said,  that  although  the  Code  does  not  in  terms  enact, 
as  was  done  by  the  act  of  1818,  that  a  judgment  confessed 
without  a  compliance  with  its  provisions  shall  be  deemed 
and  adjudged  fraudulent  in  respect  to  other  bona fide  judg- 
ment creditors,  yet  considering  the  object  in  view,  it  was 
plain  that  such  must  be  its  meaning.  This  rule  of  con- 
struction embraces  bona fide  purchasers,  as  well  as  judgment 
creditors,  inasmuch  as  both  classes  of  persons  are  specified 
in  the  act,  as  to  whom  the  judgment  shall  be  adjudged 
fraudulent. 

That  act  provided  that  judgments  entered  by  confession 
without  a  compliance  with  its  items  should  be  "taken, 
deemed  and  adjudged  fraudulent,  as  respects  any  other  bona 
fide  judgment  creditors  and  every  bona  fide  purchaser  for 
valuable  consideration  of  any  lands,  bound  or  affected  by 
such  judgment."  In  James  agt.  Johnson,  (6  John.  Chy.,  417,) 
mortgage  creditors  were  deemed  to  be  bona  fide  purchasers 
within  the  provision  of  the  act.  The  case  was  afterwards 
considered  in  the  court  of  errors,  (2  Cow.,  240,)  when  it 
seems  there  was  a  difference  of  opinion  upon  the  question. 

Judge  WOODWORTH  remarked,  (page  290,)  that  he  thought 
mortgagees  were  to  be  deemed  purchasers,  that  the  reason 
and  spirit  of  the  act  protected  mortgagees  as  well  as  subse- 
quent judgment  creditors. 

The  learned  judge  also  referred  to  the  statute  of  27  Eliz. 
respecting  conveyances  made  to  defraud  purchasers,  under 
which  it  was  held  that  a  mortgagee  was  a  purchaser. 

Judge  SAVAGE,  however,  said  (page  314)  that  in  his  judg- 
ment, the  legislature  did  not  contemplate  a  mortgage  cred- 
itor by  the  terms  bona  fide  purchaser. 

The  strength  of  the  argument  in  this  case,  both  in  the 
supreme  court,  and  in  the  court  of  errors  is  in  favor  of 
regarding  a  mortgagee  as  a  purchaser  within  the  purview 
VOL.  XX.  18 
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of  the  act.  Nor  is  this  construction  weakened  by  the  case 
of  Lansing  agt.  Brinkerhoff,  (5  John.  Ch.,  329,)  for  the  Chan- 
cellor, there  deems  the  term  purchaser  embrace  those,  who 
take  "  beneficially,  and  for  a  valuable  consideration,  on 
their  own  account."  It  was  held,  also,  in  White  agt.  Wil- 
liams, (1  Paige,  502,  8,)  that  an  assignee  of  a  judgment 
could  claim  the  benefits  of  this  statute,  and  further,  that  a 
purchaser  under  judgment  was  entitled  to  all  the  rights 
which  a  judgment  creditor  could  have. 

In  this  case,  however,  Mr.  Bennett,  being  the  purchaser 
on  mortgage  sale  under  his  mortgage,  is  by  the  strictest  pos- 
sible construction  a  purchaser. 

But  we  are  not  without  further  authority  on  this  ques- 
tion. Judge  HARRIS  remarked  in  Bonnell  agt.  Henry,  (13 
How.,  142,  on  page  145,)  as  follows  :  "  Nor  do  I  understand 
that  the  right  to  have  the  illegal  judgment  removed,  is 
confined  to  a  judgment  creditor,"  but  he  did  not  assume 
in  that  case  to  decide  that  a  mortgagee  or  purchaser  could 
move  to  set  aside  the  judgment,  the  same  as  judgment 
creditors. 

The  subject  came  under  discussion  in  Morris  agt.  Denton, 
(30  Barb.  117.)  The  plaintiff's  counsel  insisted  that  none 
but  judgment  creditors  could  attack  a  judgment  entered  by 
confession,  on  the  ground  of  the  insufficiency  of  the  state- 
ment. But  it  was  decided  by  the  court  at  general  term, 
that  the  right  to  set  aside  or  attack  a  void  judgment  thus 
entered,  was  not  limited  to  judgment  creditors,  and  further, 
that  a  judgment  so  entered  upon  confession  upon  a  defec- 
tive statement  was  to  be  deemed  fraudulent  and  void  as 
against  the  creditors  of  the  judgment  debtor,  and  also  as 
against  grantees  and  mortgagees  of  premises  upon  which 
such  judgment  was  an  apparent  lien.  In  this  case  the  court 
say  that  a  grantee  or  mortgagee  of  premises  upon  which 
such  judgment  is  a  lien,  must  have  the  same  right  to  attack 
it  as  a  judgment  creditor.  So  it  was  held  in  Bridenbecker 
agt  Mason,  (16  How.,  203,)  that  when  a  judgment  is  fraud- 
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ulent  or  is  invalid  by  reason  of  some  substantial  defect,  it 
will  be  set  aside  on  application  of  any  party  interested  in 
impeaching  it.  (See  also,  Kendall  agt.  Hodgins,  1  Bosworth, 
659,  and  cases  there  cited. 

These  cases  are  well  based  on  principle.  There  can  be 
no  good  reason  for  extending  by  construction,  the  right  to 
set  aside  a  fraudulent  or  unauthorized  judgment  to  a  judg- 
ment creditor,  and  denying  such  right  to  a  purchaser  or 
mortgagee  of  property  on  which  the  judgment  is  an  appa- 
rent lien.  The  judgment  entered  upon  an  insufficient  state- 
ment is  void  and  should  be  so  adjudged  at  the  instance  of 
any  person  injuriously  affected  by  it.  In  this  case  the 
judgment  under  the  authorities  must  be  held  unauthorized 
and  void.  Mr.  Bennett  received  his  mortgage  in  ignorance 
of  the  judgment,  and  on  forclosure  became  the  purchaser 
of  the  equity  of  redemption,  consequently  occupies  the  place 
of  a  bonafide  purchaser. 

But  whether  purchaser  or  mortgagee  he  may  invoke  the 
aid  of  the  court  to  protect  him  in  his  rights  by  the  removal 
of  an  apparent  but  invalid  lien,  on  his  property. 

An  order  must  be  entered  vacating  and  setting  aside  the 
judgment  and  all  subsequent  proceedings,  as  to  the  premises 
owned  by  Mr.  Bennett,  and  described  in  the  moving 
papers.^ 


SUPREME  COURT. 

V    Ir 

URIAH  M.   LEE  and  THOMAS  MURPHY,  survivors,  <fcc.,  agt. 
GEORGE  SELLECK,  impleaded,  <fec. 

Where  an  individual,  a  resident  of  the  state  of  Wisconsin,  purchased  a  bill  of  good* 
in  the  city  of  New  York,  on  an  agreement  to  give  his  note  therefor,  to  be  indorsed 
by  a  certain  person  residing  in  the  state  of  Illinois;  that  the  goods  were  delivered 
and  the  note  executed  by  the  maker  in  the  city  of  New  York,  payable  at  the  bank 
of  the  indorser  in  Illinois,  where  the  indorser  made  his  indorsement,  and  which 
was  subsequently  sent  by  the  maker,  by  mail,  and  received  by  the  vendor*  of  th* 
goods  in  New  York,  in  pursuance  of  the  agreement, 

Held,  that  the  contract  of  the  maker  was  to  be  performed  in  Illinois;  but  the  eon- 
tract  of  the  indorstr  was  to  be  performed  in  Aew  York,  and  wu  governed  by  th« 
laws  of  New  York. 
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JVeio  York  General  Term,  January,  1861. 

Present  SUTHERLAND  and  ALLEN,  Justices. 

THIS  was  a  motion  by  the  plaintiffs  for  a  new  trial  on 
exceptions.  The  facts  will  appear  by  the  opinion  of  the 
court. 

PETER  Y.  CUTLER,  for  plaintiff's. 
LEVI  S.  CHATFIELD,  for  defendant. 

By  the  court,  SUTHERLAND,  Justice.  The  complaint  in 
this  action  alleges  that  the  promissory  note,  on  which  the 
action  is  brought,  was  made  and  delivered  by  Benjamin 
Selleck,  in  the  city  of  New  York,  and  that  the  defendant, 
George  Selleck,  endorsed  the  note,  and  caused  it  to  be 
delivered  to  the  plaintiffs  in  the  city  of  New  York. 

The  note  on  its  face  purports  to  have  been  made  in  New 
York ;  that  is,  it  is  dated  at  New  York ;  and  is  payable  at 
the  bank  of  the  indorser,  George  Selleck,  Morris,  Illinois. 

George  Selleck,  by  his  answer,  admits  the  execution, 
indorsement,  and  delivery  and  non-payment  of  the  note,  as 
set  forth  in  the  complaint,  but  alleges  that  the  note  was 
indorsed  by  him  at  the  town  of  Mount  Morris,  in  the  state 
of  Illinois,  and  that  his  contract  of  indorsement  was  made 
with  reference  to  the  laws  of  that  state,  and  was  intended 
to  be  governed  thereby ;  and  he  further  alleges  that  it  is 
and  was  the  law  of  Illinois,  at  the  time  he  indorsed  the 
note,  that  the  indorser  is  liable  only  after  an  unavailing 
attempt  by  judgment  against  the  maker  to  collect  the  note; 
and  that  no  such  judgment  has  been  obtained  against  the 

maker. 

The  learned  justice,  before  whom  the  action  was  tried 
without  a  jury,  found  as  facts,  that  Benjamin  Selleck  made 
and  George  Selleck  indorsed  the  note,  and  that  the  same 
was  duly  presented  for  payment,  at  the  defendant  George 
Selleck's  bank,  at  Morris,  in  the  state  of  Illinois,  and  that 
payment  was  then  and  there  demanded  and  refused,  where- 


NEW  YORK  PRACTICE  REPORTS.  277 

Lee  agt.  Selleck. 

upon  the  note  was  protested  for  non-payment,  and  notice 
thereof  given  to  the  defendant,  George  Selleck. 

He  further  found  as  facts,  that  at  the  time  of  the  making 
of  the  note,  the  maker,  Benjamin  Selleck,  was  and  has  con- 
tinued to  be  a  resident  of  Beloit,  in  the  State  of  Wisconsin, 
and  was  at  the  time  of  making  the  note,  and  ever  since  has 
been,  solvent ;  that  the  note  was  made  by  Benjamin  Selleck 
in  the  city  of  New  York,  and  by  him  forwarded  thence  to 
George  Selleck,  at  Morris,  Illinois,  where  he  then  resided, 
and  has  continued  to  reside,  for  indorsement;  and  that 
George  Selleck  there  wrote  his  indorsement  thereon,  and 
thence  returned  the  same  to  Benjamin  Selleck,  at  Beloit, 
Wisconsin,  by  whom  the  same  was  thence  enclosed  in  a 
letter,  and  there  mailed  to  the  plaintiffs  in  New  York, 
where  the  plaintiffs  received  it  with  George  Sellecks's 
indorsement  thereon. 

The  learned  justice  further  finds  that  the  note  so  mado 
and  indorsed  was  given  for  goods,  sold  and  delivered  by 
the  plaintiffs  to  the  defendant,  Benjamin  Selleck,  in  the 
city  of  New  York,  on  an  agreement  by  him  with  them  to 
give  said  note  so  indorsed  for  the  goods ;  and  that  the  note 
was  received  by  the  plaintiffs  by  mail  as  aforesaid,  about 
ten  days  after  the  sale  and  delivery  of  the  goods. 

He  further  finds  the  law  of  Illinois  to  have  been,  at  tho 
date  and  maturity  of  the  note,  as  alleged  in  the  answer. 

On  these  facts  the  learned  justice  finds,  as  a  conclusion 
of  law :  that  the  law  of  the  state  of  Illinois  governs  the 
contract  of  indorsement  and  the  liability  of  the  indorser; 
and  finding  further  that  the  residence  of  the  maker  in  Wis- 
consin at  the  time  of  the  making  and  indorsement  of  the 
note,  did  not  by  the  Illinois  law.  relieve  the  plaintiffs  from 
the  necessity  of  prosecuting  the  maker  to  judgment,  before 
resorting  to  the  indorser,  decided  that  the  plaintiffs  were 
not  entitled  to  recover  against  the  defendant  George  Selleck, 
and  that  he  was  entitled  to  judgment  against  the  plaintiffs 
for  his  costs;  it  having  been  admitted  by  the  plaintiffs  on 
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the  trial,  that  no  suit  or  other  proceeding  had  been  com- 
menced by  the  plaintiffs  against  the  maker.  Benjamin  D. 
Selleck,  except  this  action,  and  that  he  had  not  been  served 
with  process  in  this  action. 

The  plaintiffs  duly  excepted  to  the  conclusion  or  finding 
as  matter  of  law,  that  the  law  of  Illinois  governed  the  con- 
tract of  indorsement,  and  that  the  liability  of  George  Sel- 
leck as  indorser  was  to  be  determined  and  enforced  according 
to  that  law ;  and  the  question  is,  whether  this  conclusion  or 
finding  was  or  was  not  erroneous ;  I  think  it  was  clearly 
erroneous. 

The  general  rule  or  principle  is,  that  the  construction, 
force  and  effect  of  a  contract,  and  the  rights  of  the  parties 
to  a  contract  under  it,  as  distinguished  from  their  remedies 
on  it,  are  to  be  determined  by  the  law  of  the  place  of  the 
contract,  unless  the  parties  contemplated  another  place  for 
performance  ;  and  if  they  did,  then  the  law  of  the  place  so 
contemplated  as  the  place  of  performance  is  to  prevail. 
(Hyde  agt.  Goodnow,  3  Comstoc/c,  267  ;  Everett  agt.  Ven- 
dryes,  39  JV*.  F.  Rep.,  436;  Jlymar  agt.  Sheldon,  12  Wend., 
439  ;  Smith  agt.  Smith,  2  John.,  235 ;  Williams  agt.  Wade, 
1  Met  calf,  82.) 

If  the  contract  is  in  writing,  and  the  place  of  perform- 
ance appears  from  the  contract  or  writing  itself,  then,  of 
course,  the  contract  or  writing  itself  is  conclusive  as  to  the 
law  of  the  place  which  shall  determine  its  construction, 
force  and  effect.  (Thompson  agt  Ketcham,  8  John.,  190.) 

The  note  made  by  Benjamin  Selleck,  and  the  contract 
created  by  the  indorsement  of  George  Selleck,  were  inde- 
pendent contracts  ;  the  first  was  to  be  performed  in  Illinois ; 
that  is,  the  note  was  payable  at  Morris,  in  that  state ;  but 
where  was  the  contract  of  indorsement  to  be  performed  ? 
Can  there  be  a  doubt  on  the  facts  found  by  the  learned 
justice,  that  the  parties  contemplated  that  the  latter  con- 
tract was  to  be  performed  in  New  York  ?  What  was  the 
contract  created  by  the  indorsement?  By  indorsing  the 
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note,  George  Selleek  undertook  that  if,  when  duly  presented, 
it  was  not  paid  by  the  maker,  he,  the  indorser,  would  upon 
being  properly  notified  of  the  non-payment,  pay  the  same 
to  the  indorsers,  or  other  holder.  Where?  Can  there  be 
a  doubt,  that  the  indorser  and  indorsees  contemplated,  if 
the  indorsees  retained  the  note,  that  in  default  of  payment 
by  the  maker,  the  indorser  was  to  pay  to  the  indorsees  in 
New  York  ?  The  maker  by  the  note  promised  to  pay 
at  Morris,  Illinois,  but  the  indorser  by  his  indorsement 
promised  to  pay  to  the  indorsers  in  New  York,  if  the  maker 
did  not  pay  at  Morris,  Illinois.  The  contract  of  indorse- 
ment was  not  only  to  be  performed  in  New  York,  but,  on 
the  facts  found  by  the  justice,  the  note  and  the  contract  of 
indorsement  were  both  made  in  New  York.  Neither  had 
any  force  or  effect  until  they  were  delivered  ;  and  the  note, 
with  George  Selleck's  name  on  it,  was  delivered  to  the 
plaintiffs  in  New  York. 

This  delivery,  and  the  acceptance  by  the  plaintiffs,  made 
both  the  note  and  the  contract  of  indorsement  effective 
instruments  or  things  ;  and  therefore  it  can  be  said  with 
propriety  and  truthfulness  of  language,  that  both  the  note 
and  the  indorsement  were  made  in  New  York.  (Hyde  agt. 
Goodnow,  3  Comstock,  267,  above  cited.) 

It  follows  that  the  question  of  George  Selleck's  liability 
as  indorser  was  to  be  determined  by  the  law  of  New  York, 
and  not  by  the  law  of  Illinois ;  and  that  there  should  be 
a  new  trial  of  this  action,  with  costs  to  abide  the  event. 
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SUPREME  COURT. 

THE  BOARD  or  COMMISSIONERS  or  EXCISE  OF  WAYNE  COUNTY 
agt.  JACOB  KELLER. 

Where  a  married  woman,  (since  March,  I860,)  upon  her  sole  credit  and  responsi- 
bility, and  for  her  sole  benefit,  carried  on  the  saloon  business  in  a  part  of  the 
house  occupied  by  her  and  her  husband  as  a  residence,  and  among  other  things, 
sold  strong  and  spirituous  liquors  without  license,  with  the  knowledge  and  with- 
out the  assent  of  her  husband, 

Held  that  the  husband  was  liable  for  the  penalties  given  by  the  act  of  1857,  §  13. 

Wayne  Special  Term,  October,  1860. 

THE  following  are  the  facts  in  the  above  entitled  cause, 
agreed  upon  by  the  respective  parties  thereto  and  submit- 
ted, as  t^e  evidence  herein  to  the  court. 

That  the  wife  of  the  defendant,  who  was  married  previ- 
ous to  March  20,  1860,  residing  with  her  husband,  upon 
her  sole  credit  and  responsibility  and  for  her  sole  benefit, 
carried  on  the  saloon  business  in  a  part  of  the  house  occu- 
pied by  them  as  a  residence  in  the  town  of  Lyons,  county 
of  Wayne,  and  state  of  New  York,  and  among  other  things, 
sold  strong  and  spirituous  liquors  without  license,  with  the 
knowledge  and  without  the  assent  of  her  husband  ;  that  in 
the  course  of  such  business,  and  on  the  day  of  July, 
1860,  at  said  town,  she  sold  to  one  Bernard  Kernan  one 
gill  of  whiskey,  and  received  from  said  Kernan  therefor, 
five  cents. 

That  such  business  was  commenced  and  carried  on  by 
her  since  the  act  entitled,  "  An  act  concerning  the  liabilities 
of  husband  and  wife,  passed  March  20, 1860,"  went  into  effect. 
That  she  has  no  separate  estate,  other  than  that  derived 
from  carrying  on  such  separate  business  as  aforesaid.  That 
he  has  furnished  no  means,  and  that  she  has  all  the  pro- 
ceeds and  profits  resulting  from  the  same.  Respectfully 
submitted. 
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J.  WELLING,  attorney  for  plaintiff. 
D.  H.  DEVOE,  attorney  for  defendant. 

CAMPBELL,  Justice.  The  husband,  the  defendant  having 
been  sued  by  the  commissioners  of  excise,  the  question  pre- 
sented is,  is  he  liable  for  the  penalty  ?  Prior  to  the  passage 
of  the  act  of  March,  1860,  concerning  the  liabilities  of  hus- 
band and  wife,  there  could  be  no  doubt  that  the  husband 
would  have  been  liable  for  the  penalty.  The  case  of  Has- 
brouck  agt.  Weaver,  (10  John.,  247,)  is  exactly  in  point. 
There  the  wife  sold  the  whiskey  in  the  absence  of  the  hus- 
band. But  the  court  said,  approving  a  rule  laid  down  in 
Hawkins:  "  The  husband  is  answerable  for  a  forfeiture 
under  a  penal  statute  incurred  by  the  wife."  Has  the  act 
of  1860,  relieved  the  husband  from  this  liability?  I  think 
not.  The  wife  may  now  carry  on  business  in  her  own  name 
and  for  her  own  benefit.  But  it  must  be  a  lawful  business. 
When  she  undertakes  to  carry  on  an  unlawful  business, 
when  she  commits  an  offence  against  the  laws  of  society, 
when  she  violates  a  statute  penal  in  its  character,  and 
especially  when  she  does  that  in  her  husband's  house  and 
with  his  knowedge,  he  still  remains  liable  to  answer  for  her 
misdemeanor.  The  law,  tender  towards  the  wife,  will  pre- 
sume, when  the  offence  is  commited  in  his  presence  and 
with  his  knowedge,  that  it  was  done  by  his  coercion  and 
will  hold  him  answerable.  There  is  nothing  to  rebut  the 
presumption  in  this  case.  (See  Barbour's  Criminal  Law, 
2d  ed.,  p.  247,  et.  seq.,  and  cases  cited.]  It  is  unnecessary 
to  determine  in  this  case  whether  the  wife  who  should 
engage  in  this  illegal  traffic  away  from  her  husband's  house 
might  not  herself  be  indicted  or  prosecuted  for  the  penalty. 
It  is  sufficient  to  decide  that  this  device,  if  device  it  was 
intended  for,  to  evade  the  enforcement  of  a  most  salutary 
statute  cannot  be  allowed  to  succeed. 

There  must  be  judgment  for  the  plaintiff  for  fifty  dollars 
and  costs. 
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SUPREME  COURT. 

DEODATUS  ROGERS  and  STEPHEN  MARSHALL  agt.  JOSHUA  G. 
BEARD,  and  others. 

The  general  term  of  the  supreme  court,  in  reviewing  a  judgment  rendered  upon 
report  of  a  referee,  or  upon  a  trial  before  a  judge  without  a  jury,  acts  purely  as 
an  appellate  court,  and  a  case  containing  the  findings  upon  the  law  and  fact,  with 
the  exceptions  inserted  therein  in  due  form  (§  268),  must  be  made  in  the  precise 
shape  required  by  the  court  of  appeals. 

The  report  of  a  referee,  and  the  exceptions  are  necessarily  separate  instruments 
originally,  but  the  case  is  to  be  single,  and  is  to  be  made  up  as  though  the  find- 
ings and  exceptions  were  had  on  the  trial  of  the  cause,  the  exceptions  in  their 
proper  order  following  the  findings.  The  case  is  not  properly  made,  by  inserting 
the  evidence,  the  report  of  the  referee  and  that  to  be  followed  by  the  exceptions. 

Where  the  review  is  upon  the/ac<s  alone,  it  is  equally  essential  that  the  findings 
of  the  referee  upon  the  facts  be  explicit  and  cover  all  the  material  facts  in  the 
case. 

General  Term,  Seventh  District,  September,  1860. 

Present,  SMITH,  JOHNSON  and  KNOX,  Justices. 

THE  facts,  &c.,  in  this  case  will  be  found  fully  reported 
ante  page  98.  It  seems  that  the  following  opinion  (which 
from  a  hasty  glance,  was  supposed  to  be  in  another  suit 
between  the  same  parties,)  should  have  taken  the  place  of 
the  one  there  published  as  the  opinion  of  the  general  term, 
the  latter  probably  being  sent  by  mistake,  as  it  appears  to 
be  the  original  draft,  from  which  the  following  was  wrrit- 
ten  out. 

0.  H.  PALMER,  for  appellants. 
J.  C.  COCHRANE,  for  plaintiff's. 

By  the  court,  E.  DARWIN  SMITH,  Justice.  In  looking  into 
this  case  with  considerable  care,  with  the  view  to  decide 
it  upon  the  merits,  if  it  could  be  done  without  injustice  to 
either  party,  I  have  come  to  the  reluctant  conclusion  that 
no  decision  can  properly  be  made  upon  it  in  its  present 
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shape.  It  contains  the  evidence  given  before  the  referee, 
and  his  report,  and  a  memorandum  in  the  shape  of  an 
opinion,  and  exceptions  filed  after  the  report,  without  the 
proper  findings  upon  the  facts  or  the  law.  Section  272  of 
the  Code  directs  that  referees  "  must  state  the  facts  and  the 
conclusions  of  law  separately,"  and  the  court  of  appeals  in 
repeated  decisions  construing  this  section,  has  held  that 
the  review  of  the  judgment  rendered  upon  the  report  of  a 
referee  or  upon  the  trial  before  a  judge  without  a  jury  can 
only  he  had  upon  a  case  containing  the  findings  upon  the 
law  and  fact,  with  the  exceptions  inserted  therein  in  due 
form.  ( Hun t  agt.  Bloomer,  3  Kernan,  341  ;  S.  C.,  12  How., 
567  ;  Id.  344  ;  and  Id.,  571 ;  Otis  agt.  Spencer,  16  JV.  Y.  R., 
610 ;  Westcott  agt.  Thompson,  Id.,  613.)  The  review  in 
this  court  of  a  judgment  rendered  upon  the  report  of  a 
referee  or  by  a  single  judge,  is  made  upon  the  same  princi- 
ples as  in  the  court  of  appeals.  The  questions  of  law  or  of 
fact,  can  only  be  reviewed  in  this  court  upon  exceptions, 
or  upon  a  case  containing  exceptions  as  prescribed  in  sec- 
tion 268  of  the  Code.  This  court  at  general  term,  in  review- 
ing this  class  of  judgments,  acts  purely  as  an  appellate 
court,  and  the  case  obviously  should  be  presented  to  us 
for  review  in  the  precise  shape  required  by  the  court  of 
appeals.  The  rule  of  this  court,  (rule  32,)  by  requiring 
referees  to  state  the  facts  found  by  them,  and  their  conclu- 
sions of  law  separately  in  their  final  report,  was  designed  to 
conform  the  practice  of  this  court  to  that  of  the  court  of 
appeals,  by  providing  the  elements  for  the  case  at  the  time 
of  the  making  of  the  report  of  the  referee.  The  case  to  be 
made  for  a  review  in  this  court,  should  contain  these  find- 
ings in  a  proper  form,  with  the  exceptions  taken  thereto. 
The  report  of  the  referee  and  the  exceptions  are  necessarily 
separate  instruments  originally,  but  the  case  is  to  be  single 
and  is  to  be  made  up  as  though  the  findings  and  exceptions 
were  had  on  the  trial  of  the  cause,  the  exceptions  in  their 
proper  order  following  the  findings.  The  case  is  not  pro- 
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perly  made  by  inserting  the  evidence,  the  report  of  the 
referee,  and  that  to  be  followed  by  the  exceptions.  This 
case  is  so  made,  and  many  cases  are  made  by  simply  insert- 
ing copies  of  all  the  papers  in  the  cause,  with  a  statement 
of  the  evidence  on  the  trial.  This  is  not  correct  practice 
in  such  cases.  It  is  true  this  court  is  entitled  to  review 
the  judgment  of  a  referee  or  of  a  single  judge  upon  the  facts 
as  well  as  on  the  law ;  but  ordinarily,  we  are  called  to  review 
such  decisions  chiefly  upon  the  law,  and  the  findings  upon 
the  facts  are  either  satisfactory  to  the  parties,  or  are  made 
upon  such  a  conflict  in  regard  to  the  facts,  as  to  be  gener- 
ally held  or  regarded  as  conclusive.  But  when  our  review 
is  upon  the  facts,  it  is  equally  essential  that  the  findings  of 
the  referee  upon  the  facts,  be  explicit  and  cover  all  the 
material  facts  in  the  case.  Parties  seeking  to  review  the 
judgment  of  a  referee,  have  a  right  to  know  the  precise 
ground  upon  which  an  adverse  decision  is  put,  and  it  is 
very  important  to  a  proper  review  in  such  cases  that  the 
court  also  be  fully  advised  by  the  findings  of  the  referee 
upon  the  precise  grounds  of  his  decision.  This  is  also 
essential  to  secure  the  public  confidence  to  this  mode  of 
trying  causes.  This  action  is  for  work  and'  labor.  The 
defence  is  double,  that  the  work  and  labor  was  done  upon 
a  special  contract  which  was  not  performed,  and  also  that 
defendants  suffered  damage  from  the  non-fulfillment  of  the 
contract,  which  they  claim  to  recoup.  The  referee  finds 
that  the  work  was  done  for  a  price  agreed  upon  by  the  par- 
ties and  finds  for  the  plaintiff  for  such  price  generally,  but 
does  not  find  what  the  contract  in  fact  was,  or  whether  it 
was  performed  by  the  plaintiff,  except  inferentially,  and 
does  not  find  upon  what  ground  the  defence  was  overruled. 
The  referee,  I  think  should  have  found  distinctly,  what  the 
contract  between  the  parties  was,  if  there  was  a  special 
contract,  and  if  there  was  no  complete  special  contract,  he 
should  have  found  what  contract  should  be  implied  from 
the  acts  and  declarations  of  the  parties,  and  then  he  should 
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have  found  whether  the  plaintiff  performed  such  contract, 
and  if  he  did  not  fully  perform  it,  whether  performance 
was  accepted  or  waived,  so  as  to  entitle  the  plaintiff  to 
recover  the  price,  and  whether  there  was  or  was  not  such  a 
breach  of  the  contract  on  the  part  of  the  plaintiff  as  to  let 
in  the  defendant's  recoupment.  The  case  having  been 
argued  here  without  objection  to  the  omissions  of  the  referee 
to  specify  in  his  report  his  findings  upon  the  law  and  facts, 
I  was  inclined  to  overlook  the  omission,  and  decide  the  case 
upon  its  merits,  as  presented  in  the  evidence.  But  I  do  not 
think  we  are  at  liberty  to  do  so,  and  think  there  is  no  other 
course  compatible  with  equal  justice  to  the  parties  and 
their  rights  in  respect  to  a  review  of  our  decision  in  the 
court  of  appeals,  but  to  send  it  back  to  the  referee  to  amend 
his  report.  This  the  party  might  have  asked  for  on  motion. 
Ingraham  agt.  Gilbert,  (21  Barb.,  151;)  or  if  this  be  not 
done  the  court  may  so  order  of  its  own  motion.  (  Snook  agt. 
Fries,  19  Barb.,  314.)  The  case  should  bo  sent  back  to  the 
referee  for  a  further  report,  or  to  amend  his  report,  with 
leave  to  the  defendants  to  amend  the  case  to  conform  to 
such  amendments,  and  with  appropriate  allegations  in 
respect  thereto,  with  costs  to  abide  the  event. 


SUPREME  COURT. 

WOODS,  and  others  agt.  THE  ILLINOIS  CENTRAL  RAILROAD 

COMPANY. 

An  extra  allowance,  under  gection  309  of  the  Code,  awarded  to  the  defendant, 
where  the  plaintiffs  at  the  trial,  suffered  judgment  to  be  taken  againt  them  M 
upon  a  non-suit,  upon  the  ruling  of  the  judge  that  the  evidence  proposed  to  b« 
given  in  their  opening  would  not  be  applicable  to  the  cause  of  action  .stated  in  U>« 
complaint. 


York  Special  Term,  January,  1861. 
THIS  was  a  motion  on  the  part  of  the  defendant  for  extra 
allowance  under  section  309  of  the  Code. 
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The  facts  are  briefly  these :  The  plaintiffs  commenced  an 
action  in  this  court,  to  recover  for  labor,  materials,  &c., 
furnished  and  expended  by  them  as  contractors  for  the  build- 
ing of  a  portion  of  the  railroad  above  named,  and  alleged 
in  their  complaint  that  an  accounting  was  had  between 
them  and  the  defendant,  that  the  sum  of  $13,300.15  was 
found  to  be  due,  and  that  the  defendant  then  promised  but 
failed  to  pay  the  same. 

There  was  also  set  out  in  the  complaint  a  claim  for  dam- 
ages accrued  to  the  plaintiffs  by  reason  of  a  breach  of  con- 
tract on  the  part  of  the  defendant,  amounting  to  $50,000. 
This  claim,  however,  was  abandoned  long  before  the  trial, 
and  notice  given  to  the  defendant  that  no  evidence  would 
be  offered  in  support  of  it,  and  that  the  only  claim  insisted 
upon  was  for  the  $13,300.15. 

Upon  the  trial  at  the  October  term,  1860,  it  was  held  by 
Judge  ALLEN  that  the  evidence  proposed  by  the  plaintiffs' 
attorney,  in  his  opening  of  the  cause  to  the  jury,  would  not 
be  applicable  to  the  cause  of  action  (the  accounting), 
as  set  forth  in  the  complaint,  and  thereupon  the  plaintiffs 
suffered  judgment  to  be  taken  against  them  as  upon  non-suit. 

The  defendant  now  sought  to  get  an  allowance  upon  the 
whole  amount  alleged  to  be  claimed  in  the  complaint,  to 
wit,  the  sum  of  about  $63,000. 

Mr.  William  Tracy,  argued  at  length  in  support  of  the 
motion,  and  Mr.  C.  S.  Newell,  in  opposition,  insisted  that 
in  order  to  entitle  a  party  to  the  allowance  provided  for 
by  section  309,  referred  to,  he  must  show  that  the  action 
was  in  conformity  with  the  language  of  section  309,  both 
"  difficult  and  extraordinary," — and  that  unless  the  nature 
of  the  action  and  the  circumstances  attending  it,  clearly 
showed  that  both  these  elements  existed,  he  was  not  entitled 
to  extra  allowance  under  that  section. 

BARNARD,  Justice,  held  that  although  such  was  the  lan- 
guage of  section  309,  the  meaning  intended  by  the  legisla. 
ture  would  doubtless  have  been  better  expressed,  had  the 
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disjunctive  "  or  "  been  used  instead  of  the  conjunctive  "  and ;" 
that  the  word  "  extraordinary"  meant  "  notoriety" — "  excit- 
ing public  attention,"  <fcc. — which  certainly  was  not  an  ele- 
ment in  the  present  case ;  but,  inasmuch  as  it  would  be 
almost  impossible  to  find  a  case  both  "difficult  and  extra- 
ordinary," and  also,  inasmuch  as  Judge  ALLEN'S  ruling  at 
the  circuit  has  excited  comment,  the  case  was  evidently  a 
"  difficult"  one,  and  he  should,  therefore,  order  an  allowance 
of  $325,  with  $10  costs  of  motion. 


SUPREME  COURT. 

JOHN  ROTH  and  JAMES  C.  ROTH  agt.  ERASTUS  MEADS,  Sheriff 
of  Clinton  County. 

Where  a  party  duly  subpoenas  his  witnesses  to  attend  the  trial  of  a  cause,  and  pays 
them  their  legal  fees,  for  travel  and  one  day's  attendance,  he  is  entitled,  where  he 
succeeds  in  the  action,  to  have  such/ees  taxed  in  the  costs,  although  the  witnesses, 
after  going  a  part  of  the  distance,  were  informed  (as  the  fact  was)  that  the  court 
would  not  be  held,  and  returned  home. 

Washington  Special  Term,  January,  1861. 

THIS  action  was  duly  noticed  for  trial  on  the  part  of  the 
plaintiffs,  at  the  circuit  court  appointed  to  be  held  at  Platts- 
burgh,  in  the  county  of  Clinton,  in  October,  1859. 

Four  witnesses  residing  in  New  York  city,  a  distance  of 
three  hundred  miles  from  Plattsburgh,  and  one  residing  in 
Utica.  two  hundred  and  fifty  miles  therefrom,  were  sub- 
poenaed by  plaintiffs,  and  their  full  fees  paid  for  travel  and 
one  day's  attendance.  The  four  witnesses  from  New  York, 
started  for  the  court,  three  reaching  Troy  and  one  Glenn's 
Falls,  where  they  were  informed  by  telegraph  that  there 
would  be  no  session  of  the  court,  in  consequence  of  the 
non-attendance  of  the  .judge,  appointed  to  hold  the  same. 
These  witnesses  then  returned  home.  The  witness  from 
Utica,  reached  Plattsburgh,  before  he  learned  that  there 
would  be  no  court.  The  plaintiffs  finally  obtained  a  verdict. 

Upon  the  taxation  of  plaintiffs'  costs,  before  the  clerk  of 
Clinton  county,  they  claimed  to  be  allowed  the  fees  of  those 
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witnesses  for  the  said  October  circuit ;  which  was  objected 
to  upon  the  part  of  the  defendant,  upon  the  ground  that  the 
same  were  not  taxable,  as  there  was  no  court ;  and,  if  taxed 
at  any  amount,  it  should  be  for  the  number  of  miles  actually 
traveled  by  the  New  York  witnesses. 

The  items  were  disallowed  by  the  clerk.     The  plaintiffs 
appealed,  and  make  motion  for  a  re-taxation. 
MILES  BEACH,  for  motion. 
PALMER  &  ARMSTRONG,  opposed. 

ROSEKRANS,  Justice.  There  must  be  a  retaxation  of  the 
costs  herein.  The  clerk  should  have  allowed  to  the  plain- 
tiffs the  traveling  fees  of  the  witnesses  named,  from  their 
respective  residences  to  Plattsburgh,  and  back,  and  one 
day's  attendance  for  each.  The  disbursement  was  neces- 
sarily made,  and  the  witnesses  were  not  in  fault  for  their 
non-attendance  in  obedience  to  the  subpoena.  They  had 
in  good  faith  commenced  complying  with  its  command,  and 
continued  to  obey  it  until  they  were  stopped  midway  in 
their  journey  to  court,  by  notice  that  the  court  would  not 
be  held.  Under  such  circumstances  no  part  of  the  money 
paid  to  them  could  be  recovered  back  by  the  plaintiffs.  The 
contract  between  the  plaintiffs  and  the  witnesses  was  entire 
and  could  not  be  apportioned.  The  part  performance  of  it 
by  the  witnesses  under  the  circumstances  was  a  fulfillment 
of  the  whole  substance  of  the  contract.  Their  omission  to 
travel  on  after  they  were  informed  that  the  court  would 
not  be  held,  worked  no  injury  to  any  one,  and  must  be 
regarded  as  a  failure  to  perform  an  unimportant  and  non- 
essential  part  of  the  contract. 

In  Ford  agt.  Monroe,  (6  How.  Pr.  R.,  206,)  it  was  held 
that  a  settlement  of  a  suit  by  the  parties  or  a  postponement 
of  it  worked  a  discharge  of  the  witnesses' liability  to  attend 
court,  but  did  not  impair  his  right  to  retain  the  money  paid 
to  him,  and  that  it  could  only  be  recovered  back  when  the 
witness  was  in  fault  for  non-attendance.  The  motion  for 
retaxation  must,  for  these  reasons,  be  granted. 
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SUPREME  COURT. 

JOHN  R.  EVANS,  and  others  agt.  COOLEY  S.  CHAPIN,  and 

others. 

The  omission  of  a  debtor,  who  makes  a  general  assignment  of  his  property,  for 
the  benefit  of  creditors,  under  the  act  of  1860,  (Session  Laws,  p.  594,)  to  make 
and  deliver  to  the  county  judge  an  inventory  or  schedule  of  his  creditors,  and 
the  amount  owing  to  each,  to.,  as  required  by  the  second  section  of  that  act,  doe* 
not  render  the  assignment  void ;  the  statute  in  that  particular  is  merely  directory. 

Erie  Special  Term,  November,  1860. 

TRIAL  by  the  court.  The  material  facts  stated  in  the 
complaint  as  herein  indicated,  were  admitted. 

The  plaintiffs  are  judgment  creditors  of  the  defendant 
Chapin,  having  an  execution  returned  unsatisfied. 

Chapin,  July  2,  1860,  made  a  general  assignment,  to  the 
defendant,  Robert  D.  Carsons,  for  the  benefit  of  his  credi- 
tors. The  assignment  was  acknowledged,  and  it  was  re- 
corded July  11,  1860.  No  inventory  or  schedule  was  made 
and  delivered  to  the  county  judge  as  required  by  the  act  of 
1860.  The  judgment  demanded  is  that  the  assignment  be 
declared  fraudulent  and  void  as  to  creditors. 

A.  P.  NICHOLS,  for  plaintiff's, 

insisted  that  all  the  provisions  of  the  act  of  1860,  must  be 
complied  with,  or  there  was  no  valid  assignment. 

J.  C.  STRONG,  for  defendants, 

contended  that  a  compliance  with  the  provisions  of  section 
1st,  of  the  act  alone,  were  conditions  precedent  to  a  valid 
assignment,  and  as  to  all  subsequent  provision  the  act  was 
directory. 

MARVIN,  Justice.     The  position  of  the  plaintiffs'  counsel 
is  that   the   assignment   made   by  the  judgment   debtor, 
VOL.  XX.  19 
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Chapin,  is  fraudulent  and  void  by  reason  of  his  omission  to 
make  and  deliver  to  the  county  judge  of  Erie  county,  within 
twenty  days  after  the  assignment,  an  inventory  or  schedule 
of  all  his  creditors,  &c.;  as  required  by  the  act  of  1860. 
(Session  Laws,  p.  594,)  and  this  is  the  only  point  made. 
There  were  some  other  allegations  made  in  the  complaint, 
touching  which  no  proof  was  given  or  admissions  made. 
The  assignment  was  duly  acknowledged  as  required  by  the 
first  section  of  the  act.  It  is  declared  by  the  second  sec- 
tion, that  the  debtor  making  an  assignment,  shall,  at  the 
date  thereof,  or  within  twenty  days  thereafter,  make  and 
deliver  to  the  county  judge,  an  inventory  or  schedule,  con- 
taining a  full  and  true  account  of  all  the  creditors  of  such 
debtor ;  their  place  of  residence ;  the  sum  owing  to  each 
creditor,  and  the  nature  of  the  debt ;  the  consideration, 
&c.;  all  judgments,  £c.;  a  true  inventory  of  the  debtor's 
estate,  &c.,  and  its  value.  The  inventory  or  schedule,  is  to 
be  verified  by  affidavit. 

By  the  next  section,  the  assignee  is  required,  within  thirty 
days,  ("  and  before  he  shall  have  power  or  authority  to  sell, 
dispose  of,  or  convert  to  the  purposes  of  the  trust,  any  of 
the  assigned  property,")  to  enter  into  a  bond  to  the  people, 
with  sureties,  conditioned  for  the  faithful  discharge  of  the 
duties  of  assignee,  &c.  The  county  judge  is  to  direct  the 
amount  of  the  bond  and  to  approve  the  sureties.  It  is  not 
necessary  to  notice  the  remaining  sections. 

In  my  opinion,  the  omission  to  make  and  deliver  the 
inventory,  as  required  by  the  second  section  of  the  act.  does 
not  avoid  the  assignment.  The  act,  in  this  respect,  is 
directory.  Its  object  undoubtedly  is,  to  secure  to  all  the 
creditors  information  regarded  as  necessary  to  enable  them 
to  understand  the  condition  of  the  assignor,  and  his  pro- 
perty, and  to  protect  their  interests  in  the  premises. 

The  title  of  the  assigned  property  vested  in  the  assignee 
immediately  upon  the  execution  and  acknowledgment  of  the 
assignment,  and  it  is  nowhere  declared  that  an  omission  to 
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comply  with  the  requirements  of  the  second  section  shall 
make  such  assignment  void,  or  shall  divest  the  assignee  of 
the  title. 

The  assignee  cannot  dispose  of  any  of  the  property  until 
he  has  given  the  bond  as  required  by  the  second  section. 
This  bond  is  to  be  given  in  thirty  days,  and  the  county 
judge  is  to  order  its  amount,  and  approve  the  sureties. 

The  assignor  is  directed  to  make  and  deliver  the  inven- 
tory to  the  county  judge  at  the  date  of  the  assignment,  or 
within  twenty  days,  and  the  inventory,  <fcc.,  is  to  be  verified 
by  the  affidavit  of  the  debtor.  It  was  probably  supposed 
that  the  county  judge,  when  called  upon  to  fix  the  amount 
of  the  bond,  would  have  the  proper  information,  in  the 
inventory  furnished,  with  the  affidavit  annexed.  No  other 
mode  of  information  is  suggested.  It  is  clear  from  the  act 
that  the  assignee  has  no  power  to  dispose  of,  or  convert  any 
of  the  assigned  property,  for  the  purposes  of  the  trust,  until 
he  has  given  the  bond.  If  the  assignee  accepts  the  trust 
he  may  be  compelled  to  execute  it,  and  as  the  giving  of  a 
bond  is  required  by  the  statute,  he  may  be  compelled  to 
give  it.  But  I  do  not  see  very  clearly  upon  what  principle 
the  voluntary  assignee  can  be  compelled  to  make  and 
deliver  the  inventory.  The  statute  has  not  provided  any 
way.  It  declares  that  the  debtor  shall  make  and  deliver 
the  inventory,  but  it  is  silent  as  to  the  consequences  of 
omission,  or  what  may  be  done  to  enforce  compliance. 

I  shall  not  speculate  upon  this  question.  It  is  enough 
for  the  decision  of  the  present  case,  that  I  am  of  the  opin- 
ion that  the  assignment  is  not  void  by  reason  of  the  omis- 
sion of  Chapin,  the  debtor,  to  make  and  deliver  the  inven- 
tory or  schedule  as  directed  by  the  statute.  There  must  be 
judgment  for  the  defendants,  dismissing  the  complaint  with 
costs. 
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An  acceptor  of  a  bill  of  exchange  for  the  accommodation  of  the  drawer,  is  regarded 
in  law  as  the  principal  debtor,  as  between  him  and  a  bonajide  holder. 

But  as  between  the  acceptor  and  the  drawer,  the  acceptor  stands  in  the  relation  of 
surety  for  the  drawer,  and  his  equity  in  relation  to  any  securities  belonging  to 
the  drawer  held  by  the  owner  of  the  bill  to  secure  its  payment,  is  the  same  as  it 
would  be  if  his  suretyship  appeared  on  the  face  of  the  bill. 

The  surety  (acceptor)  is,  therefore,  in  equity  entitled,  on  payment  of  the  bill,  to 
be  surrogated  to  the  position  of  the  owner  of  the  bill,  in  respect  to  such  securities. 

Where  the  plaintiff,  &  foreign  corporation,  brought  their  action  against  an  accom- 
modation acceptor  residing  in  our  jurisdiction,  and  it  appearing  that  the  plaintiff 
held  securities  for  the  payment  of  the  bill,  lodged  with  it  by  the  drawers,  and 
that  the  drawers  were  insolvent, 

Held,  that  the  defendant  might  in  his  answer  in  the  nature  of  a  cross  bill  in  equity, 
demand  subrogation  as  to  such  securities,  upon  payment  of  the  amount  due  the 
plaintiff;  and  that  this  relief  could  be  granted  without  bringing  in  or  making  the 
drawers  parties  to  the  suit. 

JVeio  York  Special  Term,  January,  1860. 

DEMURRER  to  answer.  The  plaintiff,  a  foreign  corporation, 
brought  this  action  against  the  defendant,  as  acceptor  of  a 
draft  or  bill  of  exchange,  for  $3,600.  The  draft  was  drawn 
by  V.  H.  Tisdale  &  Co.,  to  the  order  of  E.  F.  Whittemore  & 
Co.,  and  the  latter  indorsed  the  same  in  blank,  and  duly 
delivered  the  same  to  the  plaintiff.  The  answer  set  up  that 
the  draft  was  accepted  by  the  defendant  without  any  con- 
sideration, for  the  accommodation  of  V.  H.  Tisdale  &  Co., 
the  drawers,  (which  the  plaintiff  well  knew)  and  was  a 
renewal  of  a  like  former  draft  for  about  $5000,  under  an 
agreement  made  with  Tisdale  &  Co.,  and  the  plaintiff,  that 
the  original  draft  should  be  renewed  from  time  to  time 
upon  the  payment  by  Tisdale  &  Co.  of  ten  per  cent,  of  the 
amount  thereof,  at  each  renewal,  and  executing  and  deliver- 
ing to  the  plaintiff  certain  mortgages  on  real  estate  as 
security  for  the  payment  thereof;  which  securities  to  the 
full  amount  and  value  of  the  draft  for  $5000,  was  executed 
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and  delivered  to  the  plaintiff,  in  pursuance  of  such  agree- 
ment ;  that  by  several  renewals  under  the  agreement  the 
amount  had  been  reduced  to  the  present  amount  of  $3600 ; 
that  the  plaintiff  continues  to  hold  and  possess  the  said 
securities,  so  delivered  to  them  by  Tisdale  &  Co.,  which 
are  ample  to  secure  and  pay  the  sum  now  duo  the  plaintiff; 
that  the  said  Tisdale  &  Co.  are  insolvent  and  unable  to  pay 
the  said  acceptance ;  that  the  defendant  has  no  recourse 
for  the  payment  or  security  of  the  sum  for  which  he  is 
liable  to  the  plaintiff,  except  the  said  mortgages  and  secu- 
rities held  by  the  plaintiff.  The  answer  then  avers  that  the 
plaintiff  alleges  and  insists  that  it  will  hold  said  mortgages 
and  securities  for  some  other  demand  due  to  the  plaintiff 
from  .Tisdale  &  Co.,  and  that  the  plaintiff  alleges  that  it 
will  not  transfer  or  surrender  to  the  defendant  the  said 
mortgages  and  securities,  upon  payment  by  the  defendant 
of  the  demand  of  the  plaintiff  in  suit ;  that  the  defendant 
has  offered  to  pay  the  said  draft,  with  interest  and  costs, 
if  the  plaintiff  will  surrender  and  transfer  to  the  defendant 
upon  such  payment,  the  mortgages  and  securities  held  by 
the  plaintiff,  which  the  plaintiff  refuses  to  do.  The  defend- 
ant, on  information  and  belief,  alleges  that  the  plaintiff 
holds  other  full  and  ample  security  for  all  the  indebtedness 
to  it  from  Tisdale  &  Co.,  not  secured  by  the  said  draft,  and 
for  which  the  defendant  is  not  in  any  manner  liable.  The 
defendant  alleges  that  the  plaintiff  being  a  foreign  corpo- 
ration, created  and  doing  business  in  the  province  of  Can- 
ada, the  defendant  will  be  remediless  under  the  laws  of  the 
state  of  New  York,  where  the  defendant  resides,  except  by 
the  aid  and  interposition  of  this  court.  The  defendant, 
therefore,  renews  his  said  offer  to  the  plaintiff,  and  is  ready 
and  willing  to  pay  the  plaintiff  the  said  draft,  with  interest 
and  costs,  if  the  plaintiff,  upon  such  payment,  will  sur- 
render and  transfer  to  the  defendant  the  said  mortgages 
and  securities,  and  demands  judgment  for  such  transfer  by 
the  plaintiff,  on  such  payment  by  him. 
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The  plaintiff  demurred  to  the  answer,  assigning  cause : 
1st,  that  it  does  not  appear  by  the  answer  that  the  mort- 
gages and  securities  therein  mentioned  were  executed  and 
delivered  solely,  or  at  all  as  security  for  the  payment  of 
said  draft,  or  that  the  defendant  was  a  party  to  the  agree- 
ment in  the  answer  mentioned,  made  between  the  drawers 
and  the  plaintiff,  or  that  said  securities  have  not  since  been 
hypothecated  by  the  drawers  for  other  claims  or  demands 
of  the  plaintiff;  2d,  that  it  does  not  appear  that  the  defen- 
dant, as  acceptor  of  the  draft,  has  paid  the  same ;  3d,  that 
the  defendant  has  not  tendered  the  amount  of  the  draft, 
with  interest;  4th,  that  it  does  not  appear  in  or  by  said 
answer  that  the  plaintiff  is  insolvent,  or  that  there  is  any 
danger  of  the  loss  of  said  securities  to  the  defendant  if  he 
shall  at  any  time  be  legally  entitled  thereto ;  5th,  that  it 
does  not  appear  that  the  defendant  accepted  the  draft  as 
surety  for  the  drawers  thereof ;  6th,  that  it  does  appear 
that  the  drawers  are  not  parties  to  this  action,  and  that 
their  rights  and  interests  in  said  securities  cannot  be  adju- 
dicated in  this  action  ;  7th,  that  the  answer  neither  sets  up 
any  defence  or  counter-claim  to  the  cause  of  action  set  forth 
in  the  complaint. 

MATHEWS  &  SWAN,  attorneys,  and 
OTIS  D.  SWAN,  counsel  for  plaintiff. 

'  First. — The  allegations  of  the  complaint  not  being  denied 
by  the  defendant,  he  admits  for  the  purposes  of  this  action 
that  the  plaintiff  is  the  bona  fide  holder  for  value  of  the 
bill,  in  the  sense  that  protects  plaintiff  against  any  equities 
between  the  defendant  and  Tisdale  &  Co.,  the  drawers  of 
the  bill,  so  far  as  payment  is  concerned. 

I.  As  to  effect  of  want  of  denial  of  substantive  allega- 
tions of  complaint,  vide  Code  of  Procedure,  §  168  ;  Wood  agt. 
Whiting,  21  Barb.,  190. 

II.  The  mere  fact  that  the  bill  was  accepted  by  defend- 
ant, for  accommodation  of  the  drawers,  does  not  per  se  con- 
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stitute  any  defence  to  this  action.  The  contract  of  accept- 
ance was  that  the  defendant  would  pay  the  bill  to  the  bona 
fide  holder,  and  this,  too,  whether  the  holder  knew  the 
acceptance  was  accommodation  or  not.  ( Grant  agt.  Ellicott, 
7  Wend.,  227 ;  Charles  agt.  Marsden,  1  Taunt.,  224.) 

Second. — The  defendant  not  only  admits  his  liability  as 
acceptor,  but  also  as  surety  for  the  drawers  of  the  bill,  if 
it  be  admitted  that  the  relationship  of  surety  and  principal 
debtor  exists  between  defendant  and  the  drawers  of  the 
bill ;  because 

1.  Defendant  sets  up  by  his  answer  no  act  on  the  part  of 
plaintiff  that  impairs  defendant's  rights  as  such. 

1 2.  Defendant  offers  to  pay  the  bill,  as  demanded  in  the 
complaint.     (Vide  folios  9  and  10  of  amended  answer.) 

Third. — Assuming  that  the  defendant  stands  in  the  posi- 
tion of  surety  for  the  payment  of  the  bill,  his  answer  sets 
up  no  defence  to  this  action,  for  the  following  reasons : 

1.  The  defendant  does  not  seek  to  compel  the  plaintiff  to 
resort  to  the  securities,  which  it  is  alleged  he  holds,  before 
prosecuting  defendant.     This  might  be  done  under  special 
circumstances,  (Hayes  agt.  Ward,  4  Jo/ins.  Ch.,  123)  but  no 
such  circumstances  are  alleged. 

2.  The  defendant  does  not  allege  payment,  or  its  equiva- 
lent, tender  of  payment.     The  surety  is  not  entitled  to  be 
subrogated   to  the  rights,  remedies  and  securities  of  the 
creditor ;  to  be  substituted  in  the  place  of  the  creditor,  and 
to  have  all  the  securities,  original  and  collateral,  which  the 
creditor  held  against  the  person  or  property  of  the  princi- 
pal debtor,  transferred  to  him,  until  he  has  paid  the  debt. 
When  the  surety  pays  the  debt  of  the  principal  debtor  he 
shall  stand  in  the  place  of  the  creditor.     This  is  the  prin- 
ciple laid  down  in  all  the  oases.     (  Vide  Parsons  agt.  Brad- 
dock,  2  Fern.,  608  ;  King  agt,  Baldwin,  2  Johns.  Ch.,  555 ; 
Wright  agt.  Morley,  1 1  Vesey,  22  ;   Theobald,  Principal  A"  Sure- 
ty,  117,  138;  Hayes  agt.  Ward,  4  Johns.  Ch.,  123;    Wilkes 


296        NEW  YORK  PRACTICE  REPORTS. 

Bank  of  Toronto  agt.  Hunter. 

agt.  Harper,  2  Barb.  Ch.,  338  ;  Mathews  agt.  Jlitkin,  1  Comst. 
595  ;  Lidderdale  agt.  Robinson,  12  JTAea^.,  594,  596.) 

3.  No  tender  of  payment  is  alleged,  and  no  facts  are 
stated  that  constitute  a  waiver  of  tender.     A  mere  offer  to 
pay  does  not  amount  to  a  tender.    (Chit,  on  Contracts,  marg., 
p.  798 ;  Bakeman  agt.  Pooler,  15  Wend.,  637.)     The  mere 
refusal  to  take  money  is  not  a  sufficient  waiver  of  showing 
and  actually  offering  it  to  the  creditor.     (Slingerland  agt. 
Morse,  8  Johns.,  474.) 

4.  There  is  no  allegation  on  the  part  of  the  defendant  that 
he  is  in  danger  of  losing  the  securities  alleged  to  have  been 
hypothecated  with  the  plaintiff,  or  that  plaintiff  is  insolvent. 

Fourth. — The  amended  answer  is  defective  in  that,  it 
does  not  seek  to  make  Tisdale  &  Co.,  the  drawers  of  the  bill, 
parties  to  the  action.  No  complete  determination  of  the 
rights  of  the  defendant,  to  the  securities  claimed  by  him, 
can  be  made  without  the  joinder  of  the  drawers,  because, 

1.  The  agreement,  pursuant  to  which  the  securities  are 
alleged  to  have  been  lodged  with  plaintiff,  was  between  him 
and  the  drawers,  Tisdale  &  Co.  There  was  no  privity 
between  them  and  the  defendant  in  respect  to  the  hypothe- 
cation of  the  securities,  or  between  defendant  or  plaintiff, 
in  respect  thereto.  Hence  the  securities  in  question  may 
have  since  become  pledged  by  Tisdale  &  Co.  for  some  other 
claim  or  demand  of  the  plaintiff.  After  payment  of  the 
debt  of  the  principal  debtor,  all  that  the  defendant  would 
be  entitled  to  would  be  a  subrogation  to  the  rights,  reme- 
dies and  securities  of  the  creditor,  so  far  as  the  same  apply 
to  the  debt  paid,  but  no  further.  (  Vide  cases  already  cited.) 

Fifth. — By  accepting  the  bill  of  exchange  the  defendant 
has  imposed  on  himself  voluntarily  the  obligations  that 
attach  by  virtue  of  acceptance,  and  as  there  is  nothing 
contrary  to  law  or  public  policy  in  the  obligation  thus 
imposed,  the  defendant  is  not  entitled  to  vary  the  legal 
effect  of  the  instrument,  either  at  law  or  equity,  for  the 
purpose  of  affecting  the  plaintiff  with  equities  which  can- 
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not  arise  where  the  party  relying  upon  them  appears  on 
the  face  of  the  contract  to  have  made  himself  answerable 
as  principal  and  not  as  surety.  (Fluturer  agt.  Pocock,  5 
Taunt.,  551;  Montgomery  agt.  Walker,  9  S.  fr  R.,  229; 
Murray  agt.  Judah,  6  Cowen,  484;  Manley  agt.  Boy  cot,  18 
Eng.,  L.  and  5  Eq.  R.,  351 ;  Sprigs  agt.  Mt.  Pleasant  Bank, 
10  Peters,  217 ;  Id.,  14  Peters,  201.) 

LEONARD  &  HOFFMAN,  attorneys,  and 
WILLIAM  H.  LEONARD,  counsel  for  defendant. 

First. — In  equity  the  defendant  was  surety  merely,  and 
the  plaintiff  knew  it. 

Second. — The  right  of  the  defendant  to  subrogation  is, 
in  equity,  clear,  and  the  plaintiff  cannot  divert  the  securi- 
ties even  with  the  consent  of  the  drawers,  BO  as  to  deprive 
defendant  of  indemnity. 

Third. — No  actual  tender  before  suit  brought  was  neces- 
sary. (Cherry  agt.  Monro,  2  Barb.  Ch.  R.,  618.) 

By  the  court,  WOODRUFF,  Justice.  Although  at  law  the 
defendant  is  to  be  regarded  as  the  principal  debtor  as 
between  him  and  the  plaintiff,  yet,  as  between  himself  and 
Tisdale  <fe  Co.,  the  drawers  of  the  bills,  he  stands  in  the 
relation  of  surety  for  such  drawers ;  and  in  respect  of  any 
securities  belonging  to  the  drawers,  held  by  the  plaintiff  to 
secure  the  payment  of  the  bills,  his  equity  is  the  same  as  it 
would  be  if  his  suretyship  appeared  on  the  face  of  the  bills. 

If  in  ignorance  that  the  defendant  was  a  mere  accommo- 
dation acceptor,  the  plaintiff  has  given  any  further  credit 
to  Tisdale  &  Co.,  in  reliance  on  those  securities,  which 
should  defeat  the  defendant's  prima  facie  equitable  right  of 
subrogation,  it  will  be  for  the  plaintiff  to  set  it  up  for  that 
purpose ;  but  taking  the  facts  as  they  are  stated  in  the 
answer,  to  be  true,  I  think  the  defendant's  right  of  subro- 
gation to  be  clear ;  and  as  the  principal  debtors  are  insol- 
vent, and  the  plaintiffs  are  a  foreign  corporation,  coming 
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into  our  jurisdiction  for  the  purpose  of  collecting  the  debt, 
and  whom,  if  the  defendant  first  pays  the  bill,  he  cannot 
reach  by  any  process  of  our  courts,  he  would,  in  respect  of 
his  right  of  subrogation,  be  remediless,  if  he  might  not  by 
his  answer,  in  the  nature  of  a  cross-bill  in  equity,  assert  and 
maintain  his  claim  to  affirmative  relief,  under  sections  150 
and  274  of  the  Code. 

There  is  no  well  founded  objection  to  the  determination 
of  all  the  rights  of  the  parties,  legal  and  equitable,  in  rela- 
tion to  the  same  subject  matter  in  one  suit ;  and  as  the 
right  claimed  by  the  defendant,  to  be  subrogated  to  the 
position  of  the  plaintiff,  upon  payment  of  the  debt,  for 
which  in  equity  he  is  surety  only,  is,  I  think,  clear,  the 
demurrer  of  the  plaintiff  to  his  answer  must  be  overruled, 
with  costs,  but  with  leave  to  the  plaintiff  to  withdraw  the 
demurrer  and  reply,  if  so  advised,  upon  payment  of  the 
costs  of  the  demurrer  and  proceedings  thereon.  (Curtis  agt. 
Tyler  et  al.  9  Paige  R.,  432 ;  Wilkes  agt.  Harper,  2  Barb. 
Ch.  R.,  338 ;  Mathews  agt.  Jlitkin,  I  Comst.  R.,  595 ;  Pitts 
agt.  Congdon,  2  Id.,  354  ;  Eddy  agt.  Trover,  6  Paige  R.  521 ; 
Cherry  agt.  Monro,  2  Barb.  Ch.  R.,  118.) 


SARAH  M.  SANDFORD  agt.  THE  MAYOR,  &c.,  OF  THE  CITY  OF 
NEW  YORK. 

Where  an  owner  of  real  estate  in  the  city  of  New  York  has  due  notice  of  the  pro- 
ceedings for  the  assessment  of  such  property  for  improvements  ordered,  and  the 
work  is  completed  and  the  assessment  therefor  being  confirmed,  and  the  amount 
thereof  on  demand  paid  over  to  the  proper  person,  without  objection,  he  cannot 
recover  back  by  action,  such  amount  of  assessment,  on  the  ground  of  alleged 
irregularities  in  the  assessment.  It  is  a  voluntary  payment. 

New  York  Special  Term,  December,  1860. 
THE  plaintiff,  by  her  complaint,  states  that  she  is  owner 
of  certain  lots  of  land  on  or  near  seventy-seventh  street  in 
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the  city  of  New  York  ;  that  the  defendants  instituted  pro- 
ceedings for  regulating  that  street,  and  in  October,  1858, 
demanded  of  her,  as  the  equitable  and  just  assessment  on 
such  lots,  and  on  her  as  the  owner  thereof,  for  that  improve- 
ment, the  sum  of  $2,641.52,  with  some  interest ;  that  she 
left  the  matter  to  her  husband,  as  her  agent ;  and  he  being 
informed  and  believing  that  defendants  could  collect  the 
assessment,  paid  the  same  on  her  behalf,  and  took  a  receipt 
therefor ;  that  her  husband,  when  he  made  such  payment, 
believed  the  proceedings  for  said  improvements  were  justly, 
fairly,  and  legally  conducted  and  carried  out  by  defendants 
and  their  officers  and  agents,  and  the  plaintiff  knew  or 
believed  nothing  to  the  contrary;  but  she  has  since,  on 
information  and  belief,  learned  the  contrary,  and  avers  that, 
in  making  said  improvement  and  such  assessment,  the 
defendants  wrongfully,  fraudulently,  and  illegally  managed, 
carried  on,  and  conducted  the  same,  as  well  on  their  part 
as  on  the  part  of  their  agents  and  officers,  in  the  following 
particulars,  viz.:  that  the  contract  for  doing  the  work  was 
not  awarded  to  the  lowest  'bidder ;  that  neither  the  adver- 
tised proposals  for  bids  for  doing  the  work,  nor  the  bids  or 
estimates  offered,  can  be  found  in  the  street  department, 
but  they  have  been  stolen  or  destroyed,  with  fraudulent 
intent;  that  the  agreement  for  making  the  improvement 
executed  by  the  contractor  has  been  materially  and  fraud- 
ulently altered  since  its  execution,  and  contains  material 
erasures  and  obliterations,  increasing  the  prices  for  which 
he  was  to  do  the  work ;  that  the  original  assessors  were 
not  legally  suspended,  but  others  illegally  made  the  assess- 
ment upon  a  wrong  and  incorrect  basis ;  that  the  amount 
allowed  for  the  work  of  the  contractor  was  $46,149.33, 
instead  of  26,406,  his  original  bid,  as  appears  by  the  assess- 
ment roll  and  papers  thereto  annexed ;  and  his  wrongful 
and  fraudulent  charges  went  to  increase  the  amount  of  the 
assessment,  a  portion  of  which  was  imposed  on  the  plaintiff 
and  her  lots. 
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The  complaint  also  states  the  payment  by  plaintiff  in 
October,  1858,  under  substantially  the  same  circumstances, 
of  an  assessment  amounting  to  $2,455.65,  for  constructing 
a  sewer  in  seventy-ninth  street,  in  which,  she  also  states, 
was  by  mistake  included  the  sum  of  $18.36,  assessed  on 
other  lots,  and  $18.36,  a  double  assessment  on  one  of  her 
lots. 

It  is  further  stated,  that  said  assessments  have  not  been 
paid  to  the  contractor,  and  that  the  repayment  thereof  to 
plaintiff  has  been  demanded. 

The  defendants  have  in  proper  form  demurred,  for  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

H.  Z.  HAYNER,  for  plaintiff. 
H.  H.  ANDERSON,  for  defendants. 

BONNEY,  Justice.  There  is  no  allegation  in  this  complaint 
that  any  representations  whatever  were  made  by  the  defend- 
ants or  any  other  person,  to  the  plaintiff  or  her  agent,  to 
induce  the  payment  of  these  assessments.  On  the  contrary, 
it  appears  that  payment  was  simply  demanded  as  of  right, 
and  upon  such  demand  was  made.  Neither  is  it  stated  that 
the  plaintiff  had  not  due  notice  of  all  the  proceedings  for 
making  the  improvements  and  assessments  referred  to,  or 
that,  by  any  fraud,  misrepresentation,  or  other  act  of  the 
defendants,  or  any  other  person,  she  was  prevented  from 
appearing  in  those  proceedings,  or  contesting  the  claims  of 
the  contractors  for  payment  of  which  the  assessments  were 
made,  or  was  induced  not  to  contest  the  same;  or  that  any 
of  the  facts  stated  in  the  complaint  were  concealed  from 
the  plaintiff,  or  could  not  have  been  ascertained  by  her  or 
her  agent,  by  examination  of  papers  and  documents,  or  by 
inquiry,  as  well  and  as  readily  before  the  assessments  were 
made  and  confirmed,  as  since.  It  must,  therefore,  be 
assumed,  for  the  purposes  of  this  decision  (because  not 
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otherwise  stated),  that  all  the  proceedings  for  making  these 
assessments,  and  for  the  confirmation  thereof,  were  regu- 
larly taken  and  conducted  in  due  form  of  law,  and  that  the 
plaintiff  had  due  notice  of  such  proceedings,  and  made  no 
opposition  thereto,  nor  to  the  allowance  of  the  sums  alleged 
to  be  fraudulent  or  improper ;  and  the  question  now  to  be 
determined  is,  whether  an  owner  of  real  estate  in  New  York, 
which  is  liable  to  assessment  for  street  improvement,  hav- 
ing due  notice  of  the  proceedings  for  making  such  improve- 
ment, may  allow  such  proceedings  to  be  taken,  and  the 
work  to  be  done,  and  the  assessment  therefor  to  be  made 
and  confirmed,  and,  on  demand,  pay  the  amount  assessed 
upon  his  property,  without  objection  ;  and  may  afterwards 
maintain  an  action  against  the  city  to  recover  back  the 
money  so  paid,  on  the  ground  that  the  contract  for  making 
the  improvement  was  not  awarded  to  the  lowest  bidder,  as 
required  by  law,  or  that  there  was  irregularity  or  error  in 
the  proceedings  for  making  the  assessment,  or  that  the  cost 
of  the  improvement  assessed  upon  the  property  liable  to 
pay  for  the  same  has  been  increased  and  made  exorbitant, 
by  the  allowance  of  fraudulent  or  improper  claims  or  items. 
This  question  is  of  importance  as  well  to  the  city  as  to 
individual  owners  of  real  estate,  and  requires  more  careful 
consideration  than  I  have  time  to  give  it.  I  can  only  state 
the  conclusions  at  which,  after  brief  consideration  of  the 
very  able  arguments  of  the  counsel  for  the  respective  par- 
ties, I  have  arrived. 

Proceedings  for  regulating  and  improving  streets  in  New 
York,  and  assessing  and  collecting  the  costs  thereof,  are 
regulated  by  statute,  and,  to  be  valid,  must  be  conducted 
in  the  manner  prescribed.  Every  party  interested  in  such 
proceedings  is  entitled  to  notice  thereof,  and  may,  at  the 
proper  time  and  place,  object  to  such  proceedings,  or  to  any 
claim  made  in  relation  thereto ;  and  all  such  objections 
must  be  considered  and  adjudicated  in  the  manner  provided 
by  statute.  When  an  assessment  has  been  duly  confirmed, 
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the  amount  assessed  upon  any  parcel  of  land  and  the  owner 
thereof  becomes  prima  facie  an  adjucated  indebtedness  of 
such  owner,  and  a  lien  upon  the  land.  If,  however,  there 
has  occurred  in  the  proceedings  any  such  error  or  irregu- 
larity as  renders  them  void,  for  the  reason  that  jurisdic- 
tion to  make  the  improvement  or  to  assess  the  cost  thereof 
has  not  been  acquired,  such  supposed  indebtedness  and 
lien  will  be  ineffectual  and  invalid;  but  if  jurisdiction  be 
obtained,  and  the  proceedings  are  regularly  conducted, 
other  objections,  not  going  to  the  jurisdiction,  as  I  under- 
stand the  law,  must  be  taken  and  determined  in  the  course 
of  the  proceedings,  and  if  not  so  taken,  they  cannot  after- 
wards be  made  the  ground  for  resisting  the  collection  of 
the  assessment,  or  questioning  the  validity  of  the  lien  on 
the  land. 

The  objections  stated  in  this  complaint,  to  the  assess- 
ments in  question,  should,  in  my  judgment,  have  been  taken 
in  the  course  of  the  proceedings,  and  made  the  grounds  for 
opposing  any  action  by  the  assessors,  or  contesting  the 
allowance  by  them  of  any  compensation  to  the  contractor, 
or  for  reducing  the  amount  by  him  demanded.  But  I  do 
not  consider  them  sufficient  cause  for  declaring  the  whole 
assessment  void  or  illegal  as  against  this  plaintiff;  nor  can 
she,  in  my  opinion,  be  permitted  in  this  action  to  demand 
relief  against  such  assessments,  after  having  omitted  to  take 
the  objections  at  the  proper  time  and  when  duly  notified. 

But  if  the  alleged  objections  to  these  assessments  are  such 
as  would  have  justified  the  plaintiff  in  refusing  payment 
and  resisting  the  collection  of  the  amount,  the  question  still 
remains  whether,  having  paid  the  money,  she  can  maintain 
an  action  to  recover  it  back.  Payment  of  the  assessments 
was  demanded  as  of  right.  The  plaintiff  acquiesced  in  the 
demand  and  paid  the  amount.  She  now  alleges  that  the 
payment  was  made  under  a  mistake  of  fact — that  is,  that 
she  and  her  agent  then  believed  that  the  proceedings,  in  rela- 
tion to  the  assessment  had  been  regular,  honest,  and  cor- 
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rect,  and  that  she  was  legally  liable  to  pay  the  amount 
demanded,  and  that  it  constituted  a  lieu  on  her  real  estate. 

It  is  stated  in  the  complaint  that  the  alleged  frauds, 
errors,  and  irregularities  now  complained  of  appear  by  the 
assessment  roll  and  papers  thereto  annexed — that  is,  by  the 
record  of  the  proceedings  for  making  the  assessment,  or 
by  other  papers  referred  to — and  there  is  no  allegation  of 
any  concealment  or  misrepresentation  by  defendants,  or  any 
other  person,  or  that  any  of  such  supposed  frauds,  errors, 
or  irregularities  were  not  patent  on  the  face  of  said  pro- 
ceedings and  papers,  and  might  not  have  been  discovered 
and  known  to  the  plaintiff  or  her  agent,  by  examination  of 
said  proceedings  and  papers,  at  any  time  before  such  pay-, 
ments  were  made.  It  appears  then,  in  effect,  that  plaintiff, 
on  request  to  pay  these  assessments,  claimed  to  be  due  upon 
and  by  virtue  of  proceedings  taken  pursuant  to  statute,  and 
of  which  she  had  full  notice,  paid  the  amounts  demanded 
without  objection  or  examination,  and  she  now  seeks  to 
recover  back  the  sums  so  paid,  on  the  allegation  that  the 
said  proceedings,  which  are  of  record,  and  the  other  papers 
referred  to,  show  upon  their  face  that  she  could  not  have  been 
compelled  to  pay  such  amounts  if  she  had  refused  to  do  so. 

In  my  opinion,  the  facts  so  alleged  do  not  constitute  a 
cause  of  action  against  the  defendants. 

When  payment  of  the  assessments  was  demanded,  the 
plaintiff  had  the  means  of  ascertaining  whether  or  not  she 
or  her  property  was  liable  therefor.  And  having  then  paid 
without  objection,  she  must,  as  I  think,  be  held  to  have  paid 
voluntarily,  and  cannot  recover  back  the  money.  (See 
Sprague  agt.  Birdsall,  2  Cowen,  419  ;  Clarke  agt.  Dutcher, 
9  Cowen,  674 ;  Harmony  agt.  Bingham,  2  Kern.,  99 ;  JV*.  Y. 
fy  H.  R.  R.  Co.  agt.  Marsh,  2  Kern.,  308 ;  Fleetwood  agt. 
Mayor,  &c.,  of  JV.  F.,  2  Sand.,  475.) 

The  defendants  are  entitled  to  judgment  on  the  demurrer, 
with  leave  to  plaintiff  to  amend  her  complaint  in  twenty 
days  on  payment  of  costs  of  the  demurrer. 
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SUPREME  COURT. 

THE  PEOPLE  ex  rel.  ELIJAH  HARVEY  and  others  agt.  HENRY 
HEATH  and  others. 

On  an  appeal  to  this  court  from  an  order  of  referees  made  on  reviewing  an  order  of 
commissioners  of  highways,  touching  the  laying  out  of  the  highway,  no  costs  can 
be  allowed  to  the  prevailing  party.  DAVIS,  J.,  dissenting.  (This  decision 
seems  to  overrule  the  one  in  People  agt.  Flake,  14  How.,  527.) 

Erie  General  Term,  November,  1860. 

MARVIN,  P.  J.,  DAVIS  and  GROVER.  Justices. 

This  was  a  common  law  certiorari  to  referees  appointed 
by  the  county  judge  of  Cattaraugus  county,  to  review  the 
order  of  commissioners  of  highways,  touching  the  laying 
out  of  a  highway.  The  referees  reversed  the  order,  and  this 
court  affirmed  their  order,  and  the  question  now  presented, 
is,  shall  the  prevailing  party  have  costs  ? 

RICE  &  JONES,  for  plaintiff's. 
G.  W.  CANFIELD,  for  defendants. 

By  the  court,  MARVIN,  Justice.  In  The  People,  ex  rel.,  fyc. 
agt.  Flake  and  others,  (14  How.  Pr.  R.,  527,)  it  was  held  that 
costs  might  be  awarded  under  §  318  of  the  Code.  To  reach 
this  result,  the  learned  justice,  after  tracing  the  history  of 
the  law  to  the  appointment  of  these  referees,  taking  the 
place  of  the  then  judges  of  the  old  common  pleas,  expressed 
the  opinion  that  they  were  a  court  of  inferior  jurisdiction 
within  the  meaning  of  the  section  318  of  the  Code.  I  can- 
not concur  in  the  opinion  that  the  then  common  pleas 
judges,  under  the  system  of  the  Revised  Statutes  to  whom 
an  appeal  was  authorized,  were  a  court,  or  that  the  referees 
appointed  by  the  county  judge,  under  the  act  of  1847,  are  a 
court  in  any  proper  sense.  It  has  never  been  so  understood. 
The  then  judges,  to  whom  the  appeal  was  made,  were 
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clothed  with  certain  powers  by  the  statute  under  which 
they  acted,  and  their  determination  was  a  judicial  act. 
Judge  NELSON,  in  Woolsey  agt.  Tomplfins,  (23  W.,  327,) 
speaks  of  their  acts  in  determining  to  lay  out  a  road,  as 
quasi  judicial.  Commissioners  of  highways  act  judicially 
in  determining  to  lay  out  or  not  to  lay  out  a  highway,  but 
it  was  never  claimed  that  they  were  a  court.  So  of  numer- 
ous other  persons  clothed  with  certain  statutory  powers. 
They  act  under  the  powers  confered,  but  they  are  not  a 
court.  (See  The  People  agt  Collins,  19  W.,  56.) 

Under  the  act  authorizing  the  laying  out  and  repairing 
streets  in  the  city  of  New  York,  the  supreme  court  was 
authorized  upon  application,  to  nominate  and  appoint  three 
persons  commissioners  of  estimate,  who  were  to  make  their 
report  to  the  court,  and  the  court  was  required  by  rule  or 
order,  after  hearing,  to  confirm  the  report,  or  refer  it  back 
for  revisal  to  the  same  commissioners,  or  to  new  commis- 
sioners, to  be  appointed  by  the  court,  (2  R.  S.,  p.  408,  413,) 
and  yet,  for  a  long  time,  the  supreme  court  held  that  in 
acting  upon  the  report  of  the  commissioners,  the  judges 
acted  as  commissioners  rather  than  as  a  court  deriving  all 
their  powers  from  the  statute,  (20  J.  R.,  269;  2  Hill,  14; 
6  Cow.,  571 ;  11  W.,  154,)  and  their  proceedings  were 
reviewed  by  certiorari.  But  in  Striker  agt.  Kelly,  the 
question  was  reconsidered,  and  it  was  held  that  the  powers 
were  conferred  by  the  statute  in  terms  upon  "  the  supreme 
court  of  judicature,"  and  not  upon  the  judges  individually 
constituting  the  court ;  and  the  same  view  is  taken  in  Mat- 
ter of  Canal  and  Water  streets,  (2  Kern.,  406.)  But  notice, 
the  power  by  the  statute  was  confered  upon  the  "  supreme 
court ;"  not  so  in  appeals  under  the  highway  act.  The 
appeal  was  to  three  of  the  judges  of  the  court  of  common 
pleas,  naming  them.  (1  R.  S.,  518,  ^§  84,  85.)  These  judges 
were  to  make  a  certificate  of  their  decision,  and  file  it  in 
the  town  clerk's  office.  I  repeat,  these  judges  were  not  a 
court,  and  the  referees  now  appointed  by  the  county  judge 
VOL.  XX.  20 
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under  the  act  of  1847,  are  not  a  court.  In  the  view  taken 
by  the  learned  justice  in  People  agt.  Flake,  supra,  it  was 
necessary  to  decide  that  these  referees  were  a  court  of 
inferior  jurisdiction,  making  a  decision  in  special  proceed- 
ings, before  the  court  could  award  costs  on  the  certiorari. 

It  is  liow  suggested  that  we  may,  in  our  discretion,  allow 
costs  under  section  three  of  the  act  of  1854,  (p.  593,)  which 
is  entitled  "  an  act  in  relation  to  special  proceedings."  I 
cannot  agree  to  this.  The  first  section  of  the  act  gives  an 
appeal  to  the  general  term  of  the  supreme  court,  superior 
court,  or  court  of  common  pleas  of  N.  Y.,  from  any  judg- 
ment, order  or  final  determination,  made  at  a  special  term 
of  either  of . said  courts,  in  any  special  proceedings  therein. 
The  second  section  applies  certain  sections  of  the  Code  "  to 
appeals  in  special  proceedings,"  section  third  "  in  special 
proceedings,  and  on  appeals  therefrom,  costs  may  be  allowed 
in  the  discretion  of  the  court,  and  when  allowed  shall  be  at 
the  rate  allowed  for  similar  services  in  similar  actions."  It 
is  certainly  clear  that  the  appeals  from  orders  in  any  special 
proceedings  mentioned  in  the  first  section  are  limited  to 
orders  made  at  "  special  term."  The  section  so  reads,  and 
it  was  this  class  of  special  proceedings  and  appeals  there- 
from, in  which  costs  may  be  allowed  by  the  third  section ; 
such  is  the  natural  and  legitimate  construction.  The 
statute  is  speaking  of  special  proceedings  in  certain  courts 
and  appeals  therefrom.  It  has  been  suggested  that  section 
318  of  the  Code,  had  already  provided  for  costs  in  such 
cases.  This  section  had  only  provided  for  costs  when  the 
decision  of  a  court  of  inferior  jurisdiction  was  brought 
before  the  supreme  court  for  review.  The  act  of  1854, 
included  orders  made  at  special  term  of  the  supreme  court 
in  special  proceedings.  By  section  318  of  the  Code,  the 
costs  were  to  be  the  same  as  in  "  an  action  at  issue  on  a 
question  of  law."  By  the  act  of  1854,  the  allowance  of 
costs  are  discretionary,  and  when  allowed  are  to  be  at  the 
rate  allowed  for  similar  services  in  civil  actions.  The 
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appeals  given  by  section  349  of  the  Code,  are  limited  to 
orders  made  "  in  any  stage  of  the  action  including  supple- 
mentary proceedings." 

Again,  the  proceeding  in  question,  was  not  a  special  pro- 
ceeding in  the  sense  used  in  the  Code  and  statute.  The 
Code  professes  to  be  an  act  "  To  simplify  and  abridge  the 
practice,  pleadings  and  proceedings  of  the  courts  of  this 
state,"  and  the  remedies  in  the  courts  of  justice  are  divided 
into  first,  actions;  second,  special  proceedings.  The  second 
section  gives  us  the  definition  of  an  action,  and  by  the  third 
section  "  every  other  remedy  is  a  special  proceeding." 
Remedies  where  ?  The  answer  is  "  in  courts  of  justice." 
Hence  the  learned  justice,  in  the  case  first  above  cited,  found 
it  necessary  to  hold  that  the  referees  appointed  by  the 
county  judge  were  a  court  of  justice  of  inferior  jurisdiction, 
before  he  could  make  the  proceedings,  "  special  proceedings" 
under  the  Code,  and  give  costs.  In  Haviland  agt.  White, 
(7  How.,  154,)  the  proceeding  was  instituted  in  the  court  of 
sessions,  under  the  statute  relating  to  the  "  relief  and  sup- 
port of  indigent  persons,"  and  the  court  made  an  order, 
and  on  certiorari  to  supreme  court,  costs  were  allowed 
under  section  318  of  the  Code.  It  was  held  to  be  a  special 
proceeding  as  defined  by  the  Code,  and  it  clearly  was  so. 
It  was  a  remedy  in  the  court  of  sessions,  given  by  statute. 
It  cannot  be  necessary  to  pursue  these  remarks.  But  see 
In  Matter  of  the  Extension  of  the  Bowery,  $c.,  (12  Hmv.,  97 ;) 
JV.  F.  if  Erie  R.  R.  Co.  agt.  Marvin,  (1  Kern.,  276;)  and 
matter  of  Canal  and  Water  streets,  (2  Kern.,  407,)  cases 
arising  under  special  statutes,  in  which  the  proceedings 
were  in  court,  but  it  was  held  in  one  case,  that  an  appeal 
would  not  lie  from  the  decision  of  the  special  to  the  general 
term,  and  in  the  others,  that  no  appeal  would  lie  to  the 
court  of  appeals  for  the  reason  that,  by  the  statutes,  under 
which  the  proceedings  were  had  the  decisions  were  made 
final  and  conclusive.  So  under  our  highway  act,  it  is 
declared  that  the  decision  of  the  judges  "  shall  be  conclu- 
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sive  in  the  premises."  (1  R.  S.  519,  §89.)  By  the  act  of 
1847,  the  same  effect  is  given  to  the  decision  of  the  referees. 
Thus  the  only  remedy  in  such  a  case  is  a  common  law  cer- 
tiorari, and  the  statute  of  1854,  has  no  application  to  the 
case.  It  speaks  only  of  appeals,  and  section  318  of  the 
Code,  relates  to  decisions  of  a  court  brought  before  the 
supreme  court  for  review.  Hence  in  Haviland  agt.  White, 
supra,  though  the  decision  of  the  court  of  sessions  was 
brought  before  the  supreme  court  for  review,  by  common 
law  certiorari  costs  were  given.  The  case  was  clearly 
embraced  by  this  section  of  the  Code. 

At  common  law,  costs  are  not  allowed  upon  a  common 
law  certiorari,  and  none  is  given  by  any  statute  to  which 
our  attention  has  been  called  in  a  case  like  the  present,  and 
no  costs  can  be  allowed. 

DAVIS,  J.,  dissented. 


SUPREME  COURT. 
EDWARD  P.  CLARK  agt.  DANIEL  GALLAGHER. 

Where  a  check  (or  negotiable  paper)  is  made  and  delivered  to  a  person  for  the  sole 
purpose  of  raising  money  on  it,  and  an  express  agreement  to  take  tip  a  former 
check  of  the  same  amount,  which  had  been  previously  loaned  by  the  drawer  to 
the  person  receiving  it,  and  the  latter,  instead  of  using  the  check  for  such  pur- 
pose, indorses  and  transfers  it  to  a  third  person  on  account  of  a  prior  indebtedness 
due  to  the  latter  from  such  indorser,  and  for  which  credit  is  given  by  such  third 
person  to  the  indorser,  the  drawer  has  his  remedy  in  equity,  (although  he  might 
be  protected  at  law,)  and  by  an  injunction  against  the  holder  of  the  check  to 
restrain  its  negotiation. 

The  latter  is  not  a  bona  fide  holder  for  value,  although  he  was  ignorant  of  the  purpose 
for  which  the  check  was  made,  and  the  agreement  under  which  it  was  to  be  used. 

New  York  Special  Term,  January,  1861. 
MOTION  to  dissolve  an  injunction. 

E.  P.  CLARK,  plaintiff,  in  person. 
Mr.  FLANAGAN,  for  defendant. 
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SUTHERLAND,  Justice.  The  motion  to  dissolve  the  injunc- 
tion should,  I  think,  be  denied  with  $10  costs,  to  abide  the 
event  of  the  action. 

The  injunction  was  certainly  properly  issued  on  the  alle- 
gations contained  in  the  complaint.  The  complaint  alleges 
that  the  $1000  check  was  made  and  delivered  to  Simpson 
for  the  sole  purpose  of  having  him  raise  money  on  it,  and 
take  up  a  check  of  the  plaintiff's  for  the  same  amount,  which 
he  had  previously  loaned  to  Simpson,  and  payable  on  19th 
of  October,  and  upon  the  express  agreement  on  the  part 
of  Simpson  to  use  the  check  for  that  purpose  only ;  that 
Simpson,  instead  of  using  the  check  for  that  purpose, 
indorsed  and  transferred  it  to  the  defendant  in  this  action, 
as  collateral  security  for  a  debt  due  from  Simpson  to  the 
defendant ;  that  the  defendant  gave  no  consideration  what- 
ever for  the  check,  and  that  he  has  parted  with  no  value 
on  account  thereof. 

The  defendant,  in  his  answer,  denies  that  the  check  was 
received  by  him  as  security  for  a  prior  indebtedness  of 
Simpson,  or  that  he  gave  no  consideration  therefor,  or 
parted  with  no  value  on  account  thereof;  but  alleges  that 
the  check  was  given  to  him  by  Simpson  in  payment  to  that 
extent,  and  on  account  of  an  indebtedness  then  due  and 
owing  from  Simpson  to  him ;  and  that  Simpson  was  released 
and  discharged  therefrom,  to  the  amount  of  the  check,  in 
consideration  of  the  check. 

Simpson  (whose  testimony,  taken  by  commission,  the 
plaintiff  reads  in  opposition  to  the  defendant's  motion  to 
dissolve  the  injunction,)  swears  that  he  gave  the  check  to 
the  defendant,  to  be  applied  on  a  debt  that  he  owed  the 
defendant ;  that  he  did  not  receive  any  new  consideration 
from  the  defendant  for  the  check,  but  that  he  took  it  solely 
for  the  old  debt;  that  the  defendant  did  not  give  up  to 
him  or  release  any  security  at  the  time  he  took  it,  but  gave 
him  credit  for  the  same. 

Simpson's  statement  of  the  transaction  is  quite  consistent 
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with  the  defendant's  answer  and  affidavit,  and  I  must  assume 
on  this  motion,  I  think,  that  Simpson's  statement  is  correct. 

Assuming  Simpson's  statement  of  the  transaction  to  be 
correct,  the  question  is,  then,  whether  the  defendant  is  a 
bona  fide  holder  for  value.  No  doubt  he  is  a  bona  fide 
holder ;  that  is,  that  he  took  the  check  without  notice  of 
the  special  purpose  for  which  the  plaintiff  gave  the  check 
to  Simpson,  and  Simpson  received  it ;  but  the  question  is, 
did  the  defendant  give  or  part  with  value,  so  as  to  make 
him  a  bona  fide  holder  for  value  ?  If  the  defendant  has  the 
protection  of  a  bona  fide  holder  for  value,  then  the  defend- 
ant's motion  to  dissolve  the  injunction  should  be  granted ; 
if  he  has  not,  then  the  motion  should  be  denied. 

I  think  that  the  defendant  cannot  be  called  a  bona  fide 
holder  for  value,  within  the  rule  or  principle  to  be  gathered 
from  the  decisions  of  the  courts  of  this  state  on  this  point. 

See  Farrington  agt.  The  Frankfort  Bank,  (31  Barb.,  183,) 
where  the  cases  are  all  reviewed  by  W.  F.  ALLEN,  Justice. 

The  general  principle  held  in  Bay  agt.  Coddington,  (5  John. 
C%.,  54 ;  20  Id.,  637,)  that  to  give  the  holder  of  negotiable 
paper  the  protection  of  a  bona  fide  holder  for  value,  he  must 
have  paid  or  parted  with  money  or  property,  or  something 
of  value,  at  the  time  he  received  the  negotiable  paper, 
appears  to  have  been  recognized  in  all  the  subsequent  cases ; 
although  certainly  one  cannot  help  seeing  that  the  applica- 
tion of  the  principle  has  not  always  been  consistent. 

In  this  case,  from  the  answer  of  the  defendant,  and  from 
Simpson's  testimony,  I  must  assume  that  the  defendant 
merely  gave  Simpson  credit  for  the  amount  of  the  check 
on  account  of  a  prior  indebtedness,  (for  what  does  not 
appear,)  without  parting  with  anything  of  value,  or  giving 
up  any  security.  The  defendant  may  have  formally  or 
nominally  discharged  a  part  of  his  debt,  by  giving  Simpson 
a  receipt  or  credit,  or  both,  for  the  check,  or  the  amount 
of  the  check,  on  account  of  the  prior  indebtedness ;  but  that 
alone  would  not  make  him  a  holder  for  value  within  the 
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principle  which  may  be  considered  as  established  by  the 
New  York  cases. 

The  plaintiff  probably  would  not  now  suffer  if  the  injunc- 
tion were  dissolved,  and  the  defendant  should  negotiate  the 
check ;  but  this  action  was,  I  think,  properly  instituted,  and 
the  injunction  properly  issued ;  and  this  court  having  enter- 
tained jurisdiction  of  the  subject  of  the  action  as  a  court  of 
equity,  should,  I  think,  proceed  on  the  action,  and  give  the 
final  relief  or  judgment,  although  the  plaintiff  might  be 
relieved  or  protected  in  an  action  at  law.  (17  John.,  384; 
10  Id.,  587,  596.) 


SUPREME  COURT. 

./.  :- 
JOHN  F.  ARTHURTON  agt.  HENRY  DALLEY. 

An  order  of  arrest  cannot  be  vacated  on  the  ground  that  an  action  has  been  hereto- 
fore instituted  in  a  foreign  tribunal,  (Canada,)  against  the  defendant  for  the 
same  cause,  in  which  the  plaintiff  had  the  command  of  all  the  remedies  by  arrest 
or  otherwise,  it  not  appearing  that  any  arrest  was  ever  made  there. 

Where  it  appeared  that  the  money  received  by  the  defendant  for  the  purpose  of 
**^      investing  in  the  purchase  of  lands  in  Canada,  was  received  as  the  agent  or  trustee 
of  the  plaintiff,  in  a  fiduciary  capacity,  and  a  breach  of  duty  by  the  defendant 
was  shown  by  a  decree  or  judgment  against  him  in  a  court  in  Canada,  held  suffi- 
cient to  sustain  an  order  of  arrest  here  for  the  same  cause. 

,        The  defendant  cannot  avail  himself  of  the  statute  of  limitations  in  moving  to  vacate 
an  order  of  arrest,  where  he  has  not  set  it  up  in  his  answer. 

Where  &  judgment  or  decree  of  a  foreign  tribunal,  (Canada,)  shows  that  it  was  for 
funds  embezzled  or  misapplied  by  the  defendant  acting  in  a  fiduciary  capacity, 
the  plaintff  may  rely  upon  the  original  cause  of  action,  in  bringing  his  action 
*J  here,  and  causing  the  defendant's  arrest.     The  plaintiff  is  not  concluded  by  tht 

decree  from  charging  the  defendant  with  embezzlement  or  breach  of  trust, 
although  he  might  be  as  to  the  amount  of  the  moneys  embezzled  or  misapplied. 
si  It  seems,  that  in  such  a  case,  if  the  plaintiff  was  estopped  by  the  record  from  going 
behind  it  to  the  cause  of  action  upon  which  it  was  founded,  he  would  not  be  pre- 
cluded from  availing  himself  of  the  provisional  remedy  in  an  action  upon  suck 
record. 

New  York  Special  Term,  December,  18GO. 
MOTION  by  defendant  to  vacate  an  order  of  arrest  granted 
by  Justice  DAVIES  in  this  action,  on  the  13th  day  of  Sep. 


312  NEW  YORK  PRACTICE  REPORTS. 

Arthurton  agt.  bailey. 

tember,  1858.  The  motion  is  made  upon  the  affidavits  and 
papers  on  which  the  order  was  granted.  The  order  was 
founded  upon  an  affidavit  of  Charles  William  Cooper,  a 
solicitor  and  agent  of  the  plaintiff  in  Canada,  containing  in 
substance  the  following  allegations:  that  in  1835,  the 
plaintiff  applied  to  the  defendant  to  become  his  agent  in 
the  purchase  of  lands  in  Canada,  and  supplied  him  with 
funds  for  that  purpose,  a  portion  of  which  the  defendant 
laid  out  in  the  purchase  of  lands  in  the  township  of  Mala- 
hide,  and  in  the  pretended  purchase  of  certain  village  lots 
in  Davenport ;  that  he  took  the  conveyance  for  the  Malahide 
lands  in  his  own  name,  and  the  village  lots  belonged  to  the 
defendant  himself,  which  he  fraudulently  pretended  to  sell 
to  his  principal ;  that  the  amount  laid  out  in  the  Malahide 
lands  was  only  a  small  part  of  the  amount  received  from  the 
plaintiff;  that  the  plaintiff  frequently  applied  to  the  defend- 
ant for  an  account,  which  the  defendant  failed  to  give,  and 
fraudulently  pretended  that  he  had  sold  to  the  plaintiff  the 
property  in  question,  for  $4,000,  and  that  only  a  trifling 
balance  was  due  to  the  plaintiff;  that  in  1848,  the  plaintiff 
filed  his  bill  in  the  court  of  chancery  of  Upper  Canada, 
praying  for  an  account  and  for  a  conveyance  of  the  Mala- 
hide lands  to  the  plaintiff,  and  an  account  of  the  rents  and 
profits  thereof,  and  for  a  decree  that  the  sale  of  the  village 
lots  might  be  declared  fraudulent;  that  the  defendant 
appeared  and  answered  the  bill,  and  about  the  1st  of 
November,  1850,  a  decree  was  made  that  the  defendant 
purchased  the  Malahide  lands  as  the  agent  of  the  plaintiff, 
and  for  the  sum  of  £600,  and  that  plaintiff  was  entitled  to 
a  conveyance  thereof,  and  that  the  sale  of  the  Davenport 
lots  was  a  fraud  upon  the  plaintiff  and  void,  and  that  the 
plaintiff  was  entitled  to  the  amounts  charged  therefor,  with 
interest;  that  it  be  referred  to  a  master  to  take  an  account 
of  the  moneys  received  by  the  defendant  and  of  the  rents 
and  profits  of  the  Malahide  land,  and  also  of  the  moneys 
paid  by  the  defendant  for  the  plaintiff,  and  that  the  defend- 
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ant  should  pay  to  the  plaintiff  the  balance  reported  doe  by 
the  master,  with  the  costs  of  the  action;  that  on  the  21st 
day  of  January,  1856,  the  master  made  his  report,  in  which 
the  balance  found  due  to  the  plaintiff  was  £1,587.  11*.  Id; 
that  the  costs  were  taxed  at  £124.  7*.  8<f.,  and  the  total 
was  £1,711.  18^.  9rf;  that  no  part  of  the  same  has  been 
paid,  but  that  the  whole,  with  interest,  is  still  due;  that 
no  appeal  was  made  from  the  report,  but  the  same  was  con- 
firmed and  became  final,. and  conclusive  between  the  par- 
ties a*  to  the  amount  found,  and  the  terms  and  directions 
therein  contained,  according  to  the  rules  and  practice  of 
said  court,  and  form  a  complete  and  final  order  and  judg- 
ment without  enrolment  or  further  proceedings.  The 
decree  and  master's  report  were  annexed  to  the  affidavit, 
and  upon  these  papers,  Justice  DAVIES  held  the  defendant 
to  bail  in  the  sum  of  eight  thousand  dollars.  The  defend- 
ant having  been  apprised  of  the  order,  put  in  bail  at  hia 
own  request  without  any  actual  arrest.  The  defendant 
subsequently  appeared  in  the  action.  The  plaintiff  served 
a  complaint,  setting  forth  the  facts  substantially  as  detailed 
in  the  affidavit  for  arrest,  and  prayed  judgment  for  the 
same  sum  reported  due  by  the  master,  with  interest  and 
costs.  The  defendant  put  in  an  answer,  but  did  not  inter- 
pose the  statute  of  limitations,  and  the  cause  is  at  issue  and 
has  been  repeatedly  on  the  circuit  calendar  for  trial. 

S.  P.  NASH,  for  defendant. 
C.  W.  PRENTISS,/OT  plaintiff. 

HOGEBOOM,  Justice.  The  defendant  suggests  four  objec- 
tions to  the  order  of  arrest.  1.  That  a  suit  has  been  here- 
tofore instituted  in  a  foreign  tribunal,  in  which  the  plaintiff 
had  the  command  of  all  proper  remedies  by  arrest  or  other- 
wise ;  and  that  it  would  be  inequitable  to  allow  them  to  be 
repeated  in  this  action.  2.  That  the  facts  alleged  do  not 
make  out  a  cause  of  arrest  under  section  179  of  the  Code. 
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3.  That  the  cause  of  action  is  barred  by  the  statute  of  limi- 
tations. 4.  That  the  original  cause  of  action  has  been 
merged  in  the  judgment  in  the  Canada  court ;  that  the  cause 
of  action  is  substantially  upon  such  judgment  or  drcree, 
which  is  simply  for  the  debt  due,  and  does  not  justify  an 
arrest. 

1.  It  does  not  appear  that  the  defendant  was  ever  arrested 
in  Canada,  in  the  proceedings  instituted  there,  or  even  that 
an  order  of  arrest  would  have  been  proper  in  a  case  like  the 
present,  according  to  their   practice.     There   is  nothing, 
therefore,    to    show   that   anything    oppressive    has   been 
attempted  against  the  defendant,  in  the  shape  of  a  repeti- 
tion  of  this   severe  remedy  against  the  person.     In  the 
absence  of  any  such  evidence,  I  do  not  think  effect  ought 
to  be  given  to  this  objection.     (Hernandez  agt.  Carnobelli, 
10  How.,  433 ;  1  Tidd's  Prac.,  184,  185,  186.) 

2.  Assuming  that  the  original  transaction  is  still  open 
to  the  plaintiff,  for  the  enforcement  of  a  proper  provisional 
remedy,   I   am   of  opinion  that   the   facts    stated   in  the 
affidavit,  showed  a  proper  ground  for  arrest  under  section 
179,  of  the  Code.     The  money  received  by  the  defendant, 
for  the  purpose  of  investing  in  the  purchase  of  lands,  was 
received  as  the  agent  or  trustee  of  the  plaintiff  in  a  fidu- 
ciary capacity,  and  a  breach  of  duty  is  sufficiently  shown. 
(Ridder  agt.  Whitlock,  12  How.,  208  ;  Frost  agt.  McCarger, 
14  How.,  131 ;  Scudder  agt.  Shiells,  17  How.,  420  ;  King  agt, 
Kirby,  28  Barb.,  49.)     It  is  suggested  by  the  plaintiff  that 
the  party  is  also  liable  to  arrest  under  subdivision  4,  of 
section  179,  as  being  guilty  of  a  fraud  in  contracting  the 
debt  or  incurring  the  obligation  for  which  the  action  was 
brought.     But  I  do  not  discover  any  allegations  in  the  affi- 
davit tending  to  show  that  the  defendant  conceived  the 
intention  to  defraud  before  the  receipt  of  the  trust  moneys 
from  the  plaintiff. 

3.  As  the  defendant  could  only  avail   himself  of  the 
statute  of  limitations  lay  answer,  and  has  not  done  so,  and 
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as  the  officer  granting  the  order  of  arrest,  could  not  antic- 
ipate that  the  defendant  would  interpose  that  defence,  even 
if  the  facts  of  the  case  authorized  such  a  defence,  I  do 
not  think  the  objection  for  that  cause  now  available  to  the 
defendant. 

4.  The  more  important  question  is,  whether  the  original 
cause  of  action  has  been  merged  in  the  Canada  decree.  By 
the  date  of  the  papers  it  seems  that  the  complaint  was  not 
served  until  after  the  order  of  arrest  was  obtained,  and 
therefore,  it  could  not  decisively  appear  whether  the  plain- 
tiff intended  to  rely  for  a  recovery  in  the  action  upon  the 
original  facts  or  upon  the  decree  itself,  as  constituting  the 
cause  of  action.  I  have  already  said  that  if  he  had  a  right 
to  resort  to  the  former,  they  would  justify  the  order  of 
arrest.  The  question  therefore  is,  whether  the  Canada 
decree  necessarily  precluded  a  resort  to  the  original  cause 
of  action,  for  it  is  sufficiently  clear  upon  the  affidavit,  and 
upon  the  complaint  subsequently  put  in.  which  is  substan- 
tially like  it  ;  that  the  plaintiff  designed  to  prosecute  upon 
the  original  transaction,  and  to  use  the  decree  mainly  by 
way  of  fixing  with  certainty  the  amount  of  moneys  for  which 
the  defendant  ought  to  be  held  liable.  And  I  think  he  had 
a  right  to  rely  upon  the  original  cause  of  action.  He  was, 
not  that  I  can  discover,  concluded  by  the  decree  from 
charging  the  defendant  with  embezzlement  or  breach  of 
trust,  although  he  might  be  as  to  the  amount  of  moneys 
embezzled  or  misapplied.  Indeed,  the  decree  itself  fur- 
nished strong  evidence  of  such  embezzlement  or  misappli- 
cation. (Livsey  agt.  Landers,  12  How.,  25  ;  Peel  agt.  Elli- 
ott, 16  How.,  481  ;  S.  C.,  28  Barb.,  200;  Wanzer  agt.  De 
Baun,  1  E.  D.  Smith,  261.) 

Moreover  the  foreign  judgment,  is  not  conclusive  between 
the  parties.  (Lyman  agt.  Brown,  2  Curtis  C.  C.  R.,  559; 
Smith  agt.  Williams,  2  Caine's  Cases,  110.)  It  must  be 
sued  in  an  action  of  assumpsit,  (Radcliff"  agt.  United  Insur- 
ance Co.,  9  John.,  277,)  and  at  least  when  sued  on  by  the 
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plaintiff,  is  open  to  all  equitable  defences,  which  the  oppo- 
site party  may  interpose.  Not  being  an  absolute  estoppel 
upon  the  defendant,  it  cannot  be  so  upon  the  plaintiff,  for 
estoppels  must  be  mutual.  Hence  there  is  nothing  in  the 
character  of  the  judgment  which  prevents  the  party  from 
going  back  to  the  original  cause  of  action.  It  is  held,  that 
as  to  foreign  judgments,  the  party  has  his  election  either 
to  sue  upon  the  judgment  or  upon  the  original  cause  of 
action.  (Story's  Conflict  of  Laws,  ^  598,  599,  9  a.  9  &.; 
Smith  agt.  Nichols,  5  Bing.  JV*.  Cas.,  208 ;  see  further, 
Story's  Conf.  Laws,  ^  556  to  558,  571,  572.) 

But  suppose  the  plaintiff  to  be  estopped  by  the  record 
from  going  behind  it  to  the  cause  of  action,  upon  which  it 
was  founded.  The  record  itself  shows  that  the  judgment 
is  for  funds  embezzled  or  misapplied  by  a  party  acting  in  a 
fiduciary  capacity.  When  this  fact  is  patent  upon  the 
record,  is  the  plaintiff  concluded  from  availing  himself  of 
the  provisional  remedy  in  an  action  upon  such  record  ?  Were 
this  a  domestic  record,  and  we  are  now  treating  it,  as  if  it 
had  the  conclusive  character  of  a  domestic  record,  it  ia 
plain  that  the  plaintiff  by  virtue  of  the  facts  appearing  in 
it,  would  be  entitled  to  take  the  body  of  the  plaintiff  in 
execution.  If  he  sued  upon  it,  would  he  have  any  the  less 
right,  so  long  as  he  had  never  in  fact  exercised  the  right  of 
enforcing  this  provisional  remedy  ?  It  would  seem  to  be 
equitable  that  he  should  have  this  right,  unless  he  has  done 
some  act  by  which  he  has  not  merely  put  his  evidence  of 
indebtedness  or  liability  in  a  different  shape,  but  has 
done  something  evincing  his  intent  to  waive  such  remedy, 
or  from  which  the  law  irresistibly  draws  the  inference  of 
such  intent.  In  this  case,  I  think  he  has  done  no  such 
thing,  and  therefore,  has  not  forfeited  his  right  to  enforce 
this  provisional  remedy. 

It  has  been  urged  on  the  part  of  the  plaintiff,  that  the 
voluntary  consent  on  the  part  of  the  defendant  to  give  bail 
without  an  actual  arrest,  is  an  acquiescence  in  the  validity 
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of  the  order  and  a  submission  to  it  as  legal  and  authorized 
by  the  facts  of  the  case,  (Stewart  agt.  Howard,  15  Barb.,  26 ; 
Dale  agt.  Raddijf,  15  How.,  71,)  and,  also,  that  the  lapse  of 
time  which  has  been  allowed  to  take  place  since  the  order 
of  arrest  was  made  without  an  attempt  to  vacate  or  ques- 
tion it,  is  a  practical  acquiesenoe  in  its  propriety  or  a 
degree  of  laches  which  should  preclude  the  defendant  from 
moving  to  set  it  aside.  But  I  have  preferred  to  put  the 
decision  upon  other  grounds,  without  considering  these 
questions. 

The  motion  must  be  denied  with  $10  costs. 


SUPREME  COURT. 

WILLIAM  H.  RICHARDS,  in  his  own  right  and  as  trustee,  <fec. 
agt.  THE  NORTH  WEST  PROTESTANT  DUTCH  CHURCH,  in  the 
city  of  New  York,  and  others. 

The  right  of  burial  in  a  lot,  when  confined  to  a  church  yard,  as  distinguished  from 
a  separate  independent  cemetery,  although  conveyed  with  the  common  formula 
of  "  heir*  and  assigns  forever,"  must  stand  upon  the  same  footing  as  the  right  of 
public  worship  in  a  particular  pew  of  the  consecrated  edifice. 

It  is  an  easement  in,  and  not  a  title  to,  the  freehold,  and  must  be  understood  u 
granted  and  taken  subject  (with  compensation  of  cowrie,)  to  such  changes  a?  the 
altered  circumstances  of  the  congregation  or  tho  neighborhood  may  render  neces- 
sary. 

Hence,  where  a  deed  purports  to  convey  a  certain  lot  described  by  motes  and  Hounds 
and  as  belonging  to  a  church  corporation,  adjacent  to  a  church  edifice,  in  a  church 
yard,  and  to  be  used  exclusively  as  a  place  of  interment,  nud  subject  to  church 
assessments  for  regulation  and  repair,  must  be  considered  as  a  grant  of  a  mere 
eatement,  and  not  of  an  ordinary  absolute  estate  in  fe«. 

Consequently,  no  order  of  the  court  is  necessary  on  a  sale  of  «uch  premise*  by  UM 
church  corporation  to  the  grantee,  although  such  order  is  necessary  in  an  absolute 
conveyance  of  the  .toil. 

Every  deed  of  conveyance,  whether  for  a  pew  or  vault,  or  a  boose,  is  a  contract 
between  the  parties  to  b«  interpreted  according  to  their  actual  or  fairly  to  b«  pre- 
sumed intent;  and  this  intent  is  to  be  collected  from  the  whole  instrument,  Includ- 
ing its  scope,  object,  and  subject  matter. 
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New  York  Special  Term,  Jlugust,  1859. 

THE  complaint  sets  up  a  claim  to  a  vault  in  the  grounds 
of  this  church  on  Franklin  street,  under  the  following  deed  : 

The  parties  of  the  first  part  "for  and  in  consideration  of 
the  sum  of  two  hundred  dollars,  current  money  of  the  United 
States  of  America,  to  them  in  hand  paid  by  the  party  of 
the  second  part,  at  or  before  the  ensealing  and  delivery  of 
these  presents,  the  receipt  whereof  is  hereby  acknowledged, 
have  granted,  bargained,  sold  and  conveyed,  and  by 
these  presents,  do  grant,  bargain,  sell  and  convey  unto  the 
said  party  of  the  second  part,  and  to  his  heirs  and  assigns 
forever,  all  that  certain  lot  or  piece  of  ground,  situated, 
lying  and  being  in  the  church-yard  abovesaid,  beginning  on 
the  northwest  corner  of  the  ground  belonging  to  the  New 
York  Sugar  Refining  Company  on  Franklin  street,  thence 
running  westerly  along  Franklin  street  twenty  feet,  thence 
southerly  to  the  northeasterly  corner  of  the  church,  and 
along  the  church  twenty  feet,  thence  easterly  twenty  feet 
to  the  line  of  the'  said  sugar  house  refinery,  thence  along 
the  line  of  the  said  sugar  house  company  to  the  place  of 
beginning,  the  whole  of  it  being  twenty  feet  square ;  to  have 
and  to  hold  all  that  said  lot  of  ground  with  the  appurten- 
ances unto  the  said  party  of  the  second  part,  his  heirs  and 
assigns,  to  the  only  proper  use  and  behoof  of  the  said  party 
of  the  second  part,  his  heirs  and  assigns  forever,  provided 
always,  and  these  presents  are  upon  these  conditions,  never- 
theless, that  the  lot  of  ground  shall  never  be  used,  occupied 
or  appropriated  by  the  said  party  of  the  second  part,  his 
heirs  or  assigns,  for  any  other  use  or  purpose  than  to  inter 
such  dead  bodies  in  graves  or  in  vaults,  as  the  party  of  the  sec- 
ond part,  his  heirs  and  assigns,  shall  from  time  to  time  think 
proper ;  and  further  the  parties  of  the  first  part,  agree  with 
the  party  of  the  second  part,  that  they  shall  never  suffer  it 
to  be  dug  up  or  destroyed,  but  that  it  shall  be  the  duty  of 
the  parties  of  the  first  part  and  their  successors  in  office,  to 
keep  it  harmless,  and  never  to  appropriate  it  to  any  other 
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use  than   to    deposit   the  dead  as  aforesaid,  without   the 
consent  of  the  party  of  the  second  part." 

The  complaint  sets  up  that  the  church  otUcers  had  agreed 
to  sell  the  church  property,  including  the  above  vault,  and 
had  already  removed  some  of  the  remains  of  the  plaintiffs' 
relations  from  said  vault  against  the  consent  of  the  plain- 
tiffs, and  without  their  knowledge,  and  were  about  to  remove 
all  the  residue.  And  they  ask  for  a  perpetual  injunction 
against  the  defendants. 

ROOSEVELT,  Justice.  The  plaintiffs  claim  to  be  vault 
owners,  in  the  church-yard  of  the  Dutch  church  in  Franklin 
street,  lately  sold  under  an  order  of  the  court. 

They  demand  that  the  defendants  be  compelled  to  replace 
the  bodies  which  have  been  removed  to  Greenwood  ;  to 
restore  the  vault  to  its  original  state,  and  to  refrain,  under 
pain  of  commitment,  from  any  further  interference  with 
their  rights. 

The  character  and  legal  attributes  of  burial  property,  as 
distinguished  from  ordinary  absolute  ownership  in  fee,  are 
not  perfectly  clear.  In  the  present  case  a  preliminary 
injunction  was  at  first  granted  by  one  of  the  judges,  but  on 
a  further,  although  not  final  hearing  by  the  same  judge,  was 
dissolved. 

The  remains  of  the  deceased  relations  had  already  been 
removed,  and  removed,  I  must  say.  to  a  much  more  suitable, 
if  less  legal  resting  place,  than  the  heartless  bowels  of  a 
noisy,  bustling,  money-making  city.  Nothing  is  left,  there- 
fore. now  that  all  the  pleadings  and  proofs  are  before  the 
court,  but  to  determine  the  mere  dry,  legal  rights  of  the 
parties. 

Were  it  otherwise,  however,  and  could  the  dead  without 
rising,  speak,  a  voice  it  seems  to  me,  (in  the  apt  quotation 
of  Mr.  Justice  MITCHELL,)  would  assuredly  be  heard  saying, 
"Ye  shall  carry  up  my  bones  from  hence." 

Franklin  street,  between  Church  street  and  West  Broad- 
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way,  has  lost  every  attribute  of  repose.  Its  unfitness  for  a 
cemetery,  if  spiritual  bodies  can  see  and  feel,  must  be  as 
palpable  to  the  dead  as  to  the  living;  still  the  plaintiffs 
insist  that  there  shall  be  no  removal,  and  that,  as  matter 
of  legal  right,  without  their  consent  there  can  be  none. 

In  1817,  the  corporation  of  the  church,  it  appears,  with- 
out any  previous  order  of  the  Chancellor,  conveyed  a  small 
piece  of  ground  in  the  church-yard  adjoining  the  church 
edifice,  to  the  grantee,  "  his  heirs  and  assigns,  forever,"  to 
be  used,  in  the  language  of  the  instrument,  for  the  purpose 
of  a  burial  place,  arid  for  no  other  purpose  whatever. 

In  this  plot  the  grantee,  soon  after  his  purchase,  con- 
structed a  vault,  which  became  the  depository,  from  time  to 
time,  of  his  own  remains  and  those  of  deceased  relatives,  till 
the  year  1852,  when,  on  the  petition  of  the  corporation  of 
the  church,  an  order  was  made  by  this  court,  authorizing 
a  sale  of  the  church  edifice,  and  of  the  whole  church  prem- 
ises, including  the  ground  in  question. 

A  sale  was  accordingly  made,  and  on  report  of  its  terms 
and  conditions,  was  duly  confirmed,  and  the  bodies  there- 
upon, with  the  approbation  of  a  large  majority  of  the  rela- 
tives, decorously  removed  to  a  suitable  burial  place,  pur- 
chased for  the  purpose,  in  the  cemetery  at  Greenwood. 

Did  sale  then,  thus  authorized  and  confirmed,  divest  the 
title  of.  the  representatives  of  the  grantee  in  the  vault 
which  their  ancestor  had  purchased  ? 

The  right  of  burial,  it  seems  to  me,  when  confined  to  a 
church-yard,  as  distinguished  from  a  separate  independent 
cemetery,  although  conveyed  with  the  common  formula  of 
"  heirs  and  assigns  forever,"  must  stand  upon  the  same  foot- 
ing as  the  right  of  public  worship  in  a  particular  pew  of 
the  consecrated  edifice. 

It  is  an  easement  in,  and  not  a  title  to  the  freehold,  and 
must  be  understood  as  granted  and  taken,  subject  (with 
compensation  of  course)  to  such  changes  as  the  altered  cir- 
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cumstances  of  the  congregation  or  the  neighborhood  may 
render  necessary. 

The  selection  of  a  place  of  burial  in  the  ground,  forming 
the  site  of  a  church,  we  may  safely  say,  is  always  made  with 
reference  to  its  religious  associations,  and  with  an  eye  to 
their  continuance. 

Suppose  the  edifice  to  be  destroyed  by  fire,  without  the 
means  of  rebuilding,  (an  event  not  entirely  improbable  or 
unprecedented,)  must  the  premises  continue  an  unsightly 
ruin,  with  no  power  anywhere  to  meet  the  emergency? 

Or  must  we  not  rather,  from  the  nature  of  the  contract, 
and  from  the  character  of  the  subject  of  its  provisions,  infer 
a  silent  understanding  between  the  parties,  (quite  as  oper- 
ative as  if  expressed  in  words  at  length,)  that  in  such  case 
the  corporation  of  the  church — in  other  words,  the  repre- 
sentative body  of  whom  the  pew  owners,  vault  owners,  and 
other  members  of  the  particular  religious  associations  may 
be  said  to  be  the  constituents — should  sell  the  real  estate 
which  had  become  unfit  for  its  original  object,  and  "  with 
the  consent  and  approbation  of  the  Chancellor,  apply  the 
moneys  arising  thereform,  to  such  uses  as  they  should  con- 
ceive to  be  most  for  the  interest  of  the  society  to  whom  the 
real  estate  so  sold  belonged." 

Every  deed  of  conveyance,  whether  for  a  pew  or  vault, 
or  a  house,  is  a  contract  between  the  parties,  to  be  inter- 
preted according  to  their  actual  or  fairly  to  be  presumed 
intent. 

The  statute — to  prevent  all  doubt  on  this  point — makes 
it  in  terms  the  "  duty"  of  all  courts  of  justice,  "  in  the  con- 
struction of  every  instrument  creating  or  conveying  any 
interest  in  land,"  to  carry  into  effect  "  the  intent  of  the  par- 
ties." (1  R.  S.,  748.) 

This  intent — the  statute  further  provides — shall  be  "  col- 
lected from  the  whole  instrument,"  and  of  course  from  its 
scope,  object,  and  subject  matter,  and  not  from  the  mere 
letter  of  a  particular  sentence. 
VOL.  XX.  21 
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Although,  therefore,  the  deed  in  question,  purports  to 
convey  a  certain  specific  piece  of  ground,  twelve  feet  by 
twenty,  we  must  bear  in  mind  that  it  describes  the  premises 
as  belonging  to  a  church  corporation,  as  adjacent  to  a 
church  edifice,  as  in  a  church-yard,  and  to  be  used  exclu- 
sively as  a  place  of  interment,  and  subject  to  church  assess- 
ments for  regulation  and  repair. 

In  this  view,  both  parties,  it  seems  to  me,  the  one  in  exe- 
cuting, the  other  in  accepting  the  conveyance,  must  have 
considered  it  as  the  grant  of  a  mere  easement,  and  not  of 
an  ordinary  absolute  estate  in  fee. 

And  hence  no  order  of  the  Chancellor  was  applied  for, 
and  in  that  view,  none  was  required.  Although  such  order, 
in  all  cases  of  church  property  is  indispensable  to  an  abso- 
lute conveyance  of  the  soil. 

Like  a  sale  of  a  church  pew,  which  gives  the  mere  right 
to  worship  in  the  particular  place  while  the  church  stands 
and  is  occupied  for  religious  purposes,  the  sale  of  a  church 
vault  gives,  it  would  seem,  the  mere  right  of  interment  in 
the  particular  plot  of  ground,  so  long  as  that  and  the  con- 
tiguous ground  continues  to  be  occupied  as  a  church-yard. 
The  owner  of  the  easement  may  be,  in  case  of  disturbance, 
and  no  doubt  is,  entitled  to  a  reasonable  compensation  or 
equivalent,  but  he  cannot  interpose  a  veto  to  the  disposi- 
tion of  the  soil,  should  the  court,  as  was  actually  the  case 
in  this  instance,  on  application  of  the  legitimate  church 
officers,  deem  such  disposition  proper,  and  order  it  accord- 
ingly. 

Every  person  purchasing  either  a  pew  in  a  church  edifice, 
or  a  grave  in  a  church-yard,  appendant  to  a  church,  does 
so  with  the  full  knowledge  and  implied  understanding  that 
change  of  circumstances  may,  in  time  require  a  change  of 
location,  and  that  the  law.  (a  positive  statute  which  has 
been  in  existence  nearly  half  a  century,)  looking  to  such 
exigency  authorizes  the  corporation,  when  it  arrives,  as 
the  representative  of  all  interests,  with  the  sanction  of  the 
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court,  to  sell  the  soil  in  absolute  fee,  discharged  of  all  ease- 
ment >.  and  to  make  some  other  more  appropriate  investment 
or  disposition  of  the  proceeds. 

Counsel  have  cited  several  authorities  in  support  of  their 
respective  positions.  Those  relating  to  pew  rights  are 
uniform.  They  all  concede  that  such  rights,  however 
strongly  conveyed,  are  divested  by  a  regular  sale  of  the 
church  edifice. 

Those  relating  to  vault  rights  are  discordant  and  neutral- 
ize each  other.  Vice  Chancellor  McCouN,  in  the  Brick 
Church  case,  held  one  way,  and  Justice  EDWARDS  in  that 
of  another  church,  held  the  opposite.  (See  3  Edward's  Ch. 
Rep.,  155,  and  8  Barb.,  130.) 

The  reasoning  which  leads  to  the  result  arrived  at  in  the 
case  of  church  pews,  is  applicable,  as  it  seems  to  me,  in  a 
great  degree  to  the  case  of  church  vaults.  It  proceeds  upon 
the  assumption — a  necessary  assumption — that  church 
grants  in  such  cases  are  made  upon  the  implied  condition, 
that  the  land  shall  be  subject  to  the  right  of  what  may  be 
called  eminent  domain — that  is,  subject  to  the  right  of 
resumption  whenever  the  public  use,  or  a  change  of  circum- 
stances may,  in  the  judgment  of  the  church  and  of  the 
court,  require  the  exercise  of  such  right,  but  subject  also 
to  the  duty  of  making  a  just  and  fair  compensation,  in  the 
form  of  money  or  other  suitable  equivalent,  if  required. 

As  the  complaint  in  this  case  only  calls  in  question  the 
validity  of  the  sale,  and  is  not  adapted  to  a  claim  for  com- 
pensation, it  must  be  dismissed  with  costs. 


Bogert  agt.  North  West  Protestant  Reformed  Dutch  Church. 
This  case  presents  the  same  question  as  that  of  Richards 
and  others,  with  the  additional  one  that  a  decree  of  sale 
in  a  partition  suit,  in  which  all  the  owners  of  the  vault, 
including  the  plaintiffs,  were  parties,  was  made  by  consent, 
and  a  title  conveyed  under  or  through  it,  to  the  defendants 
or  their  grantees. 
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Now,  although  an  easement,  such  as  the  right  of  burial, 
may  not  be  a  proper  subject  of  partition,  and  although  the 
proceeding  might,  on  that  ground  have  been  demurred  to, 
yet  no  objection  at  the  proper  time  having  been  taken,  and 
an  express  consent  even  having  been  given,  the  sale  so  made 
by  decree  must  have  the  same  eifect,  as  if  made  by  direct 
conveyance  executed  by  all  the  parties  to  the  partition  suit. 

Bill  dismissed  with  costs. 


SUPREME  COURT. 

IN  THE  MATTER  OF  THE  APPLICATION  or  THE  SECOND  BAPTIST 
SOCIETY  IN  CANAAN,  FOR  LEAVE  TO  SELL  THEIR  HOUSE  OF 
WORSHIP,  &c. 

By  the  general  act  incorporating  religious  societies,  the  trustees  of  the  society 
have  the  power  to  remove  their  house  of  worship  from  one  lot  to  another,  or 
from  one  village  to  another,  without  any  application  to  the  court. 

It  is  necessary  to  apply  to  the  court  only  in  case  of  a  sale  of  the  real  estate  of  the 
society ;  and  on  such  application  it  is  not  necessary  to  give  notice  to  the  pew- 
holders. 

Columbia  Special  Term,  July,  1851. 

C.  L.  BEALE,  for  motion 
P.  W.  BISHOP,  opposed. 

HARRIS,  Justice.  At  the  special  term  of  this  court,  in 
April  last,  an  application  was  made  in  behalf  of  the  Second 
Baptist  Society  in  Canaan,  for  leave  to  sell  or  remove  their 
house  of  worship.  An  order  was  made  granting  the  effect 
of  such  application.  A  motion  is  now  made  on  behalf  of 
some  of  the  pew-holders  in  the  house  to  vacate  that  order. 
The  principal  ground  upon  which  the  motion  is  founded,  is 
that  sufficient  n.otice  of  the  application  was  not  given  to 
the  persons  opposed  to  the  measure  contemplated  by  the 
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society.  I  apprehend  that  these  parties  have  entirely  mis- 
conceived their  right.  The  society  was  incorporated  under 
the  general  act  relating  to  the  incorporation  of  religious 
societies.  By  that  act  the  trustees  of  every  religious  society, 
incorporated  under  its  provisions,  are  authorized  and  em- 
powered to  take  into  their  possession  and  custody  all  the 
temporalities  belonging  to  the  society,  whether  the  same  con- 
sist of  real  or  personal  estate;  to  purchase  and  hold  real 
estate,  and  to  improve  the  same  for  the  use  of  the  society; 
to  repair  and  alter  their  meeting-house^  and  to  erect  others  if 
necessary;  to  regulate  and  order  all  other  matters  relating 
io  the  temporal  concerns  and  measures  of  the  society.  In 
short,  the  entire  management  and  control  of  the  temporal 
affairs  of  the  society  is  committed  to  the  trustees.  The  only 
power  withheld  is  that  of  alienation.  They  may  not  sell 
the  real  estate  of  the  corporation  without  authority  from 
some  court.  If  the  trustees  of  this  society  desired  to  re- 
move their  house  of  worship  from  one  lot  to  another,  or  from 
one  village  to  another,  they  had  the  legal  right  to  do  so. 
No  authority  which  this  court  could  confer  would  make 
that  right  more  perfect.  An  application  would  only  have 
been  necessary  in  case  the  trustees  had  desired  to  sell  the 
lot  from  which  they  proposed  to  remove  their  building. 
For  that  purpose  it  was  proper  to  obtain  the  order  of  the 
court ;  but  upon  such  application  no  notice  to  the  pew- 
holders  was  necessary.  It  is  usual,  in  such  cases,  to  show 
that,  at  a  meeting  of  the  society  called  for  that  purpose, 
the  proposed  disposition  of  their  property  had  been  sanc- 
tioned. This  is  not  indispensable ;  it  is  done  with  a  view 
to  satisfy  the  court  that  the  application  should  be  granted. 
If  satisfied  without  sanction  of  the  members  of  the  society, 
it  is  competent  for  the  court  to  grant  the  authority  to  sell 
without  such  meeting. 

The  proceedings  in  this  case  have  been  quite  informal, 
but  I  think  they  are  substantially  in  accordance  with  the 
statute.  A.  formal  resolution  of  the  board  of  trustees, 
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adopted  at  a  regular  meeting  of  that  board,  should  have 
accompanied  the  application.  But  it  appears  now  affirma- 
tively that  the  application  was  concurred  in  by  a  majority 
of  the  board.  I  cannot  see,  therefore,  that  even  if  the  order 
should  be  set  aside  for  any  such  informality,  any  advantage 
could  be  derived  therefrom  by  those  opposed  to  the  pro- 
ject of  removal.  It  is  evident  that  a  majority  of  the  trus- 
tees are  in  favor  of  the  measure.  It  is  equally  evident  that 
a  still  more  decided  majority  of  those  who  have  a  right  to 
be  heard  in  any  matter  affecting  the  interest  of  the  society 
approve  of  the  measure.  The  right  of  the  trustees  exer- 
cising their  own  discretion,  and  acting  upon  their  own 
responsibility  to  purchase  a  new  site,  and  to  remove  their 
present  edifice  to  such  new  site,  requires  no  sanction  from 
the  court ;  it  is  complete  without  it.  The  right  to  sell  the 
old  site  requires  such  sanction ;  but  even  those  opposed  to 
removal  would  not  probably  object  to  this  when  they  see 
that  the  removal  is  to  take  place.  In  matters  of  this 
description,  as  in  all  others  where  individuals  unite  their 
interests  to  effect  a  common  object,  cases  of  individual 
hardships  will  occasionally  arise.  Sometimes,  though  very 
rarely,  a  court  is  called  upon  to  interfere  to  protect  the 
rights  of  a  minority  against  the  arbitrary  acts  of  a  major- 
ity. But  it  is  a  cardinal  principle  in  our  free  institutions, 
and  it  pervades  the  whole  structure  of  our  social  relations, 
that  where  a  difference  in  opinion  exists  the  will  of  the 
majority  shall  prevail ;  it  is  a  settled  principle.  The  indivi- 
duals who,  in  this  instance,  oppose  the  action  of  a  majority 
of  their  associates,  entered  into  the  society  with  a  know- 
ledge that  they  were  to  be  governed  by  this  principle.  In 
any  view  that  can  be  taken  of  the  question,  it  seems  to  me 
that  the  order  made  in  April  by  Justice  PARKER  was  judi- 
cious and  proper,  and  that  no  good  end  could  be  attained 
now  by  those  who  now  seek  to  vacate  it,  by  granting  their 
application.  The  motion  must,  therefore,  be  denied. 
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NEW  YORK  COMMON  PLEAS. 
THOMAS  E.  COLLINS  agt.  EDWIN  A.  BROOKS. 

It  seem*  that  a  teller  of  an  article  of  merchandise,  which  is  returned  to  him  bj  the 
purchaser  on  account  of  a  breach  of  the  warranty,  unless  he  makes  a  tpecijic 
objection  to  receiving  it  back,  rescinds  the  (executed)  contract,  and  is  liable  for 
the  price. 

General  Term,  February,  1861. 

APPEAL  from  a  judgment  of  the  district  court.  The 
defendant  was  proprietor  of  a  boot  store.  The  plaintiff 
bought  a  pair  of  patent  leather  boots  at  the  defendant's 
store,  and  paid  $10  therefor, — the  defendant  warranting 
them  to  be  '•  a  fine  pair  of  boots."  The  plaintiff,  on  reach- 
ing his  home,  discovered  a  slight  tear  in  the  leg  of  the  left 
boot,  and  on  the  following  day  he  returned  the  boots  to  the 
same  salesman,  and  reclaimed  the  price,  on  the  ground  of 
the  defect.  The  salesman  refused  to  refund  the  money,  and 
thereupon  the  plaintiff  threw  down  the  boots,  left  them  in 
the  store,  and  went  away,  and  soon  thereafter  brought  an 
action  for  the  price  paid.  The  case  was  tried  before  Jus- 
tice VAN  COTT  and  a  jury  in  the  fourth  district  court  of  the 
city  of  New  York.  It  was  found  that  the  tear  could  have 
been  repaired  for  three  cents,  and  that  the  defendant  offered 
to  have  said  repairing  done  free  of  cost,  or  to  give  to  the 
plaintiff  a  new  pair  of  boots, — both  of  which  offers  the 
plaintiff  declined  to  accept.  The  jury  gave  a  verdict  of 
$10  for  the  plaintiff,  and  the  defendant  appealed. 

J.  S.  SLAUSON,  attorney  for  the  appellant, 

argued  that  an  executed  contract  cannot  be  rescinded  for 
a  breach  of  warranty,  nor  for  any  cause  but  fraud. 

EASTBURN  BENJAMIN,  of  counsel  for  the  respondent, 
argued  for  the  rescission  of  the  contract. 
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By  the  court,  HILTON,  J.  I  think  this  verdict  should  not 
be  disturbed,  although  I  fully  agree  with  Judge  DALY  in 
the  rule  of  law  stated  by  him.  But  in  the  present  case  the 
defendant,  by  accepting  the  return  of  the  boots,  without 
objection,  must  be  regarded  as  consenting  to  rescinding  the 
contract,  and  therefore  cannot  retain  the  money  paid  him 
on  account  of  it.  Upon  the  evidence  the  plaintiff  was  enti- 
tled to  the  verdict  which  the  jury  gave,  and  the  charge  of 
the  judge  cannot  operate  to  deprive  him  of  it.  In  my  opinion 
the  judgment  should  be  affirmed. 

BRADY,  J.,  concurred  with  Judge  HILTON  in  the  view  of 
the  case  presented  by  his  opinion. 

DALY,  J.,  dissented. 


SUPREME  COURT. 

GEORGE  Ross  agt.  WILLIAM  B.  DINSMORE  and  others,  (and 
several  other  actions.) 

The  fact  that  portions  of  a  complaint  are,  on  motion,  struck  out  as  irrelevant  and 
redundant,  cannot  be  considered  an  amendment  of  the  complaint  within  the 
meaning  of  §  172  of  the  Code.  Nor  is  it  necessary  that  the  expurgated  complaint 
should  be  served. 

Where  in  such  case,  the  order  of  the  court  gave  the  plaintiff  the  right  to  amend  the 
summons  and  complaint  as  he  should  be  advised,  without  his  solicitation  or  con- 
sent, and  subsequently  he  amended  the  summons  under  the  order,  but  gave 
notice  at  the  same  time  that  he  elected  not  to  amend  the  complaint  under  the 
order, 

Held,  that  this  notice,  if  considered  as  a  waiver  of  the  right  to  amend  the  complaint 
in  that  stage  of  the  action,  did  not  foreclose  the  plaintiff's  right  to  amend  once  of 
course  upon  service  of  the  answer  of  the  defendant. 

New  York  Special  Term,  February,  1861. 

MOTION  by  defendants  to  set  aside  amended  complaints 
as  irregular,  on  the  ground  that  they  were  served  without 
leave  of  the  court. 
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JOHN  E.  BURRILL,  for  defendants. 
LUCIEN  BIRDSEYE,  for  plaintiffs. 

HOGEBOOM,  Justice.  Section  172  of  the  Code,  gives  to  a 
party  the  right  to  amend  any  pleading  once,  as  a  matter  of 
course,  either  before  or  after  a  reply  to  it  shall  have  been 
made.  This  right  is  a  statutory  one,  and  is  absolute  and 
unqualified,  with  the  single  restriction  that  it  shall  not  be 
exercised  for  purposes  of  delay. 

In  this  case,  the  plaintiff  having  served  his  complaint, 
the  defendants  moved  to  strike  out  portions  thereof,  as 
irrelevant  and  redundant.  This  motion  was  granted.  This 
cannot  be  considered  an  amendment  within  the  meaning  of 
this  section.  It  was  the  act  of  the  court,  and  not  the  act 
of  the  party.  It  was  against  his  consent  for  it  was  resisted 
by  him.  It  was  not  even  essential  that  the  expurgated 
pleading  should  be  served,  for  the  order  of  the  court  would 
necessarily  define  what  portions  of  the  pleading  were  struck 
out.  It  did  not  therefore  curtail  the  plaintiff's  right  of 
amendment.  (Cooper  agt.  Jones,  4  Sand.,  699;  Jeroliman 
agt.  Cohen,  1  Dwer,  629 ;  White  agt.  Mayor  of  JVeto  York, 
14  How.,  495.) 

But  a  clause  was  inserted  in  the  order,  giving  to  the 
plaintiff  the  right  to  amend  the  summons  and  complaint  as 
he  should  be  advised.  The  plaintiff's  papers  show  that 
this  was  not  done  at  his  instance,  and  was  even  done  with- 
out his  consent.  So  far,  therefore,  he  had  done  nothing  to 
abridge  his  right  to  amend. 

But  he  availed  himself  in  part  of  the  permission  to  amend, 
granted  by  the  order.  He  amended  the  summons,  and  this 
it  is  claimed  was  an  exercise  of  the  right  of  amendment, 
which,  although  limited  in  its  practical  exercise  to  the  sum- 
mons, must  be  deemed  also  to  extend  to  the  complaint,  as 
it  was  founded  upon  the  leave  thus  granted  by  the  court, 
was  to  be  exerted  at  one  and  the  same  time,  and  should  be 
regarded  as  one  and  indivisible. 
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But  I  think  it  is  susceptible  of  a  different  construction, 
and  should  be  so  construed  in  furtherance  of  the  statutory- 
authority  to  amend,  conferred  by  the  section  in  question. 
The  plaintiff  was  not  obliged  to  rely  upon  the  permission 
of  the  court  for  his  right  to  amend  the  complaint.  He  had 
it  independent  of  the  order  of  the  court ;  and  the  summons 
arid  complaint  were  in  their  nature  separable.  One  was 
process,  or  in  the  nature  of  process  ;  the  other  was  a  plead- 
ing ;  and  he  did  not  in  point  of  fact  amend  the  pleading. 

But  having  availed  himself  of  the  privilege  granted  by 
the  court,  he  served  an  amended  summons,  and  simulta- 
neously therewith,  a  notice  that  he  elected  not  to  amend 
the  complaint  under  the  leave  given  by  the  order  in  ques- 
tion ;  and  this,  it  is  claimed,  was  a  waiver  or  abandonment 
of  the  right  to  amend,  and  a  conclusive  election  to  stand 
by  the  complaint  in  its  then  shape  and  form.  And  so  I 
was  at  first  disposed  to  consider  it.  But  upon  further 
reflection,  I  think  it  should  be  regarded  only  as  a  waiver 
of  the  right  to  amend  in  that  stage  of  the  action.  It  was 
probably  designed  to  set  in  motion  the  time  within  which 
the  defendants  were,  to  answer  the  complaint,  and  it  may 
have  been  designed  as  a  notice  to  the  adverse  party,  that 
the  plaintiff's  amendment  of  the  summons  should  not  be 
deemed  an  amendment  of  the  complaint,  nor  as  exhausting 
his  statutory  right  to  one  amendment  of  a  pleading  as  a 
matter  of  course. 

Nor  is  it  quite  clear,  that,  even  if  designed  as  an  abso- 
lute waiver  of  the  right  of  amendment,  it  could  not  be 
revoked,  so  long  as  it  did  not  prejudice  the  adverse  party, 
and  was  not  made  the  basis  of  some  action  by  him  in  the 
progress  of  the  cause.  The  power  of  amendment  of  a 
pleading  after  the  adverse  party  has  answered  it,  is  a  valu- 
able right,  and  should  not  be  cut  off  by  mere  implication. 
It  is  designed  to  further  justice  by  enabling  a  party  to 
frame  his  case  in  the  best  possible  way,  which  the  truth 
will  allow,  to  meet  the  objections  and  defences  of  his  autag- 
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onist.     In  short,  to  adapt  the  pleadings  to  the  true  and 
real  issue  between  the  parties. 

I  am  of  the  opinion,  therefore,  that  when  the  defendants 
served  their  answer  to  the  plaintiff's  complaint,  the  plain- 
tiff had  not  foreclosed  his  right  to  amend  of  course,  and 
was  regular  in  subsequently  serving  an  amended  complaint. 
This  being  so,  the  defendant's'  motion  to  set  it  aside  as 
irregular,  and  with  costs,  must  be  denied  with  ten  dollars 
costs. 


NEW  YORK  SUPERIOR  COURT. 
BANK  OF  BELOIT  agt,  BEALE  and  ADAMS. 

Where  the  plaintiff  brings  his  action  for  a  breach  of  contract  in  the  misappropria- 
tion of  moneys  intrusted  to  the  defendant  to  purchase  property  as  the  agent  of 
the  plaintiff,  and  recovers  judgment  for  the  amount  of  such  moneys,  he  waives  all 
claim  to  the  value  of  the  property  purchased  by  the  defendant  with  such  moneys. 
That  is,  the  plaintiff  cannot  on  the  same  facts  have  a  judgment  against  the  defend- 
ant for  the  amount  of  money  furnished,  and  interest,  and  also  for  the  value  of  the 
\j       property  bought  with  such  money. 

If  the  judgement  recovered  by  the  plaintiff  against  the  defendant  estops  the  plain- 
\    tiff  from  claiming  ownership  of  the  property  as   against  the  defendant,  it  also 
estops  him  from  making  such  claim  against  the  owner  who  purchased  from  the 
\         defendant. 

Consequently,  where  an  action  is  brought  by  the  owner  of  such  property,  for  its 
value,  against  subsequent  purchasers,  the  defendants  can  not  set  up  as  a  valid 
defence,  the  claim  of  the  plaintiff  in  the  former  suit  as  being  the  true  owner;  if 
the  latter  cannot  sustain  such  a  claim,  the  defendants  hare  no  defence. 
The  former  plaintiff's  rights  being  merged  in  his  judgment,  and  it  appearing  that 
X^        the  defendant  is  imprisoned  in  execution  upon  it  ;  in  contemplation  of  law  the 
judgment  is  to  be  treated  as  satisfied  while  the  imprisonment  continues. 

New  York  Special  Term,  June,  1860. 

THE  plaintiff  having  recovered  a  verdict  in  this  action 
on  the  14th  day  of  June,  1860,  the  defendants  now  (June 
16th,  I860,)  move  on  the  judge's  minutes  for  a  new  trial. 

This  action  is  brought  on  the  allegations  that  the  plain- 
tiff, in  the  early  part  of  1858,  consigned  to  the  defendants 
a  specific  quantity  of  wool,  to  be  sold  for,  and  on  account 
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of  the  plaintiff  for  cash ;  that  the  defendants  received  and 
sold  the  wool,  but  paid  only  $2,000  of  the  proceeds  to  the 
plaintiff,  and  refuse  to  pay  the  balance;  the  complaint 
prays  judgment  for  the  residue  of  the  proceeds,  which, 
including  interest,  the  jury  .found  to  be  $5,553.57. 

The  defence  relied  on  is  that  B.  A.  Sweet  owned  the 
wool ;  that  it  had  been  purchased  for  him  in  Wisconsin  by 
one  M.  "VV.  Sherwood,  and  with  Sweet's  money,  on  an  agree- 
ment with  Sherwood  to  forward  it  to  Sweet,  at  Albany ; 
that,  instead  of  doing  so,  Sherwood  transferred  it  to  plain- 
tiff, as  security  for  antecedent  advances  made,  with  notice  of 
the  rights  of  Sweet ;  that  Sweet  notified  the  defendants 
that  the  wool  was  his,  and  demanded  that  the  proceeds  of 
it  be  paid  to  him,  and  that  they  had  in  part  paid  him  such 
proceeds,  except  the  $2,000  which  they  had  paid  to  the 
plaintiff. 

The  defendants,  to  show  that  the  wool  was  Sweet's,  and 
that  the  plaintiff  took  it  under  circumstances  giving  him 
no  right  to  it.  called  as  a  witness  the  said  M.  W.  Sherwood. 

On  his  being  sworn  it  was  proved  that  he  was  then  in 
the  custody  of  the  sheriff  of  Saratoga  county,  on  an  execu- 
tion against  his  body  issued  on  a  judgment  recovered 
against  him  by  said  Sweet,  in  the  supreme  court  of  this 
state,  on  the  14th  day  of  February,  1860,  for  $4,334.43 
damages,  besides  costs.  That  said  Sherwood  was  so  pro- 
duced as  a  witness  under  a  habeas  corpus  ad  testificandum. 

The  judgment  record  of  the  suit  of  Sweet  agt.  Sherwood 
was  put  in  evidence. 

The  summons  states  that  in  case  of  a  default  to  answer 
"  the  plaintiff  will  take  judgment  against  you  (Sherwood) 
for  $3,923.20,  with  interest  from  the  14th  day  of  July,  1858, 
besides  costs. 

The  complaint,  which  was  verified  on  the  7th  day  of 
September,  1858,  states,  that  prior  to  the  9th  of  June,  1858, 
Sweet  "  employed "  Sherwood  as  his  agent  to  purchase 
20,000  pounds  of  wool  for  "  Sweet,"  in  the  state  of  Wiscon- 
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sin,  and  forward  the  same  to  "  Sweet,"  at  Albany,  "  Sweet 
agreeing  to  pay  to  Sherwood"  either  one-half  the  profits 
made  on  the  sale  of  the  said  wool,  or  one  cent  per  pound 
commission  for  "  Sherwood's  services,  as  he,  the  said  Sweet, 
might  elect." 

That  for  that  purpose,  "  Sweet,"  between  the  9th  of  June, 
and  the  14th  of  July,  1858,  furnished  and  advanced  to 
Sherwood  $6.000,  and  also,  one  hundred  and  five  wool  sacks, 
of  the  value  of  $52.50.  That  with  a  portion  of  said  moneys, 
Sherwood  "  purchased  and  forwarded  to  the  said  Sweet," 
thirty-four  bales  of  wool,  containing  7,041  pounds,  pur- 
chased for,  as  the  "  said  Sweet"  is  informed  and  believes, 
and  amounting  in  value  to,  the  sum  of  $2.1 12.30.  That  he 
also  returned  thirty-four  of  the  wool  sacks,  of  the  value  of 
seventeen  dollars. 

That  with  the  remainder  of  the  moneys  so  furnished  by 
"  Sweet  to  Sherwood,"  Sherwood  "  purchased  wool  in  his 
own  name,  and  sold  and  assigned  the  same,  together  with 
the  remainder  of  the  said  wool  sacks,"  to  other  parties ; 
that  he  has  refused,  and  still  refuses  to  deliver  the  last 
mentioned  wool  to  Sweet,  or  to  furnish  and  deliver  the 
wool  purchased  with  the  moneys  so  advanced  by  Sweet, 
'•  and  also  refuses  to  refund  or  return  the  moneys  so 
advanced  and  furnished  by  said  Sweet,''  after  deducting 
therefrom  the  amount  thereof  expended  in  the  purchase  of 
wool  delivered  by  "  Sherwood  to  Sweet,  or  to  render  any 
account  thereof  to  "  Sweet. 

It  alleges  a  demand  by  Sweet  upon  Sherwood  of  the 
moneys  not  expended  in  the  purchase  of  wool  delivered  by 
said  "  Sherwood  to  Sweet,"  and  an  account  thereof,  and 
that  Sweet  "  has  also  demanded  the  wool  purchased  there- 
with, but  has  been  unable  to  obtain  the  said  moneys,  or  an 
account  thereof,  or  the  wool  purchased  therewith,"  "  and 
prays  judgment"  for  the  sum  of  $3,923.20,  with  interest 
from  the  14th  of  July,  1858,  with  costs  of  this  action.  The 
defendant  put  in  answer  verified  November,  1858. 
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The  action  was  referred  to  and  tried  before  Hon.  GEORGE 
GOULD  as  referee.  His  report  dated  February  9,  1860, 
finds,  upon  the  pleadings  and  evidence,  that  the  facts  sub- 
stantially as  stated  in  the  complaint  are  true,  and  states  in 
conclusion  that  "  there  can  be  no  doubt  that  the  plaintiff 
is  entitled  to  recover  the  money  advanced,  less  the  proceed 
of  the  wool  received,  with  interest  from  the  time  of  last 
advance,  July  14,  1858.  This  amount  is  $3,923.20,  with 
interest  to  December  28,  1859,  (one  year,  five  months,  four- 
teen days,  $411.23,)  making  in  all  $4,334.43,  for  which  sum 
the  plaintiff  should  have  judgment. 

The  defendants  in  this  suit,  in  order  to  show  that  the 
wool  in  question  was  the  property  of  Sweet,  and  that  they 
were  justifiable  in  paying  the  proceeds  arising  from  the 
sale  of  it  to  him  as  such  owner,  after  he  had  given  notice 
of  his  title  and  demanded  such  proceeds,  offered  to  prove 
the  facts  stated  in  the  complaint  in  the  suit  of  Sweet  agt. 
Sherwood. 

SCUDDER  &  CARTER,  for  defendants. 

E.  P.  CLARK,  J.  0.  MILLER  and  S.  SANXAY,  for  plaintiff. 

BOSWORTH,  Chief  Justice.  It  will  be  seen  on  examining 
the  complaint  in  the  suit  of  Sweet  agt.  Sherwood,  that 
Sweet's  whole  claim  is  : 

(1)  For  cash"  advances, $6,000  00 

(2)  For  one  hundred  and  five  sacks  furnished,  52  50 

Total, $6,052  50 


He  credits  Sherwood  for  wool  delivered,     .     .    $2,112  30 
For  thirty-two  sacks  returned, 17  00 


Total, $2,129  30 


The  complaint  prays  judgment  for  $3,923.20,  with  inte- 
rest from  July,  14,  1858. 
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The  summons  states,  that  in  case  of  failure  to  answer, 
judgment  will  be  taken  for  that  sum,  and  costs.  A  sum- 
mons in  that  form  is  proper  only  "  in  an  action  arising  on 
contract  for  the  recovery  of  money  only."  (Code,  ^129, 
sub.  1.) 

The  complaint  sets  forth  the  contract  between  Sweet  and 
Sherwood,  and  alleges  as  a  breach  of  it  the  refusal  of  Sher- 
wood to  deliver  the  wool  purchased,  as  well  as  his  refusal 
to  refund  the  money  or  account  for  it.  By  the  suit  which 
he  brought,  h'  elected  to  proceed  on  the  contract  and  claim 
a  return  of  the  money  advanced,  with  interest  thereon. 

He  cannot  on  the  same  facts  have  a  judgment  against 
Sherwood  for  the  amount  of  money  furnished  and  interest, 
and  also  for  the  value  of  the  property  bought  with  such 
money. 

By  bringing  a  suit  upon  the  contract,  and  claiming  and 
recovering  a  part  of  the  damages  arising  from  a  breach  of 
it,  the  moneys  advanced,  with  interest,  he  repudiates  the 
use  which  Sherwood  made  of  the  money,  as  one  which  was 
unauthorized,  and  absolutely  waives  all  claim  of  property 
in  the  wool  bought  with  it.  After  such  a  recovery  he  could 
not  maintain  trover  against  Sherwood  for  converting  the 
wool. 

Such  a  transaction  is,  in  principle,  like  that  between 
vendor  and  vendee,  where  the  latter,  by  fraud,  induces  the 
former  to  sell  and  deliver  goods  on  credit.  In  such  a  case, 
if  the  vendor,  with  knowledge  of  the  fraud,  sues  the  vendee 
upon  the  contract  of  sale,  and  recover  judgment,  he  can- 
not, in  a  subsequent  action  based  on  the  fraud,  pursue  the 
goods  or  their  proceeds,  either  in  the  hands  of  such  vendee 
or  a  third  person.  (Lloyd  agt.  Brewster,  4  Paige  7?.,  537.) 

It  seems  to  me  clear,  upon  elementary  and  fundamental 
principles,  that  the  action  which  was  brought  by  Sweet  agt. 
Sherwood,  and  the  recovery  of  judgment  therein,  estops 
Sweet  from  claiming  property  in  the  wool  bought  with  the 
moneys  for  which  such  judgment  was  recovered.  All  causes 
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of  action  based  on  the  transaction  are  merged  in  the  judg- 
ment recovered. 

In  addition  to  this  difficulty,  which  seems  to  be  insuper- 
able, Sweet  has  so  far  executed  the  judgment,  that  he  has 
Sherwood  in  custody  under  an  execution  against  his  body 
issued  on  such  judgment.  This  is  a  satisfaction  of  the 
judgment  in  such  sense,  that  while  the  imprisonment  lasts 
no  proceedings  can  be  taken  against  his  property  to  obtain 
judgment. 

The  judgment  on  which  he  is  imprisoned  will  not  be  set 
off  against  any  other  judgment  in  his  favor.  (Cooper  agt. 
Bigelow,  1  Cow.  R.,  57.) 

A  creditor's  bill  will  not  lie  on  such  a  judgment  to  reach 
his  equitabe  estate.  (Stillwell  agt.  Van  Epps,  1  Paige  R., 
615.)  Nor  will  an  action  lie  against  the  sureties  in  a  bond 
given  to  stay  the  issuing  of  an  execution  ninety  days, 
although  conditioned  to  pay  the  damages  and  costs,  with 
interest,  before  or  at  the  expiration  of  ninety  days.  (Sun- 
derland  agt.  Loder,  5  Wend.  R.,  58.) 

A  consent  that  the  debtor  go  at  large  is  an  absolute  dis- 
charge of  the  judgment.  (9  Cow.  R.,  138.) 

I  think  there  is  a  marked  distinction  between  a  case  like 
this,  and  an  owner  of  a  chattel  suing  one  person  and  recov- 
ering against  him  in  trover  for  converting  it,  and  subse- 
quently suing  another  person  for  a  separate  and  distinct 
conversion  of  the  same  property. 

In  this  state  it  is  held  that  a  judgment  against  one,  and 
his  imprisonment  without  actual  satisfaction,  is  no  bar  to 
a  subsequent  action  against  the  other.  (Osterhout  agt. 
Roberts,  8  Cow.  R.,  43.) 

The  rule  in  England  is  otherwise,  and  it  has  recently 
been  held  there  as  it  was  held  in  Brown  agt.  Wotton,  (Cro. 
Jac.,  73,)  that  a  recovery  in  trover  for  a  permanent  con- 
version vests  title  in  the  defendant  by  relation  from  the 
time  of  the  conversion.  (Buckland  agt.  Johnson,  26  Eng. 
L.  and  Eq.  R.,  328.) 
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This  is  not  the  case  of  an  owner  suing  a  second  party  for 
converting  his  property,  after  having  obtained  judgment 
and  execution  against  another  party,  for  a  separate  and 
distinct  conversion  of  the  same  property. 

In  this  case,  after  Sherwood  had  sold  and  disposed  of 
the  wool,  Sweet,  with  knowledge  of  the  fact,  sued  him  to 
recover  back  the  money  advanced  to  purchase  it,  and  re- 
covered a  judgment  for  such  moneys,  with  interest ;  and 
Beale  and  Adams,  who  received  the  wool  from  the  plaintiff 
(to  whom  Sherwood  had  transferred  it)  to  sell  on  the  plain- 
tiff's account,  instead  of  paying  the  proceeds  to  the  plain- 
tiff, paid  them  to  Sweet,  and  insists  that  the  wool  was  his, 
and  that  they  had  a  right  to  pay  the  proceeds  to  him,  he 
having  demanded  them  as  owner. 

If  the  judgment  recovered  by  Sweet  against  Sherwood 
estops  the  former  from  claiming  ownership  of  the  wool  as 
against  the  latter,  it  also  estops  him  from  making  such 
claim  as  against  the  plaintiff. 

Beale  and  Adams's  defence  is  based  solely  on  the  right 
of  Sweet  to  claim  the  proceeds  of  the  wool  as  against  the 
plaintiff;  and  if  he  cannot  sustain  such  a  claim  they  have 
no  defence. 

I  think  Sweet's  rights  are  merged  in  his  judgment,  and 
the  remedies  provided  by  law  to  obtain  payment  of  it ; 
that  in  contemplation  of  law  it  is  to  be  treated  as  satisfied 
while  the  imprisonment  of  Sherwood  is  continued,  and  that 
the  motion  for  a  new  trial  should  be  denied. 

Motion  denied  with  $10  costs. 


VOL.  XX.  22 
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SUPREME  COURT. 

SILAS  H.  MARKS  agt.  GEORGE  REYNOLDS. 

LOUISA  M.  WRIGHT  agt.  GEORGE  REYNOLDS. 

A  defendant  may  confess  judgment  (Code,  §§  382-3)  to  secure  contingent  liabili- 
ties of  the  plaintiff  himself,  and  as  trustee  for  other  similar  creditors;  the  state- 
ment specifying  the  trust,  and  the  particular  claims  of  each,  and  the  plaintiff 
agreeing  in  writing  to  act  as  such  trustee. 

Erie  Special  Term,  November,  1860. 

MOTION  by  Mrs.  Wright  to  vacate  and  set  aside  the  judg- 
ment in  favor  of  Marks. 

The  judgment  in  favor  of  Marks  was  upon  confession, 
without  action,  for  $8,345,  to  secure  against  the  contingent 
liabilities  of  Marks,  who  was  the  indorser  of  notes  made  by 
Reynolds,  amounting  to  $4,450 ;  and,  "  also,  for  the  purpose 
of  securing  the  said  Silas  Marks,  as  trustee,  in  behalf  of 
John  Van  Horn  and  George  R.  Keep,  against  contingent 
liability  arising  out  of  the  following  facts."  It  is  stated 
that  Van  Horn  and  Keep  had  indorsed  for  Reynolds  certain 
promissory  notes,  which  are  particularly  specified,  amount- 
ing to  $3,335  ;"  "also,  for  the  purpose  of  securing  the  said 
Silas  H.  Marks,  as  trustee  in  behalf  of  Augustas  Keep  and 
George  R.  Keep,  against  contingent  liabilities,"  &c.  It  is 
stated  that  Keeps'  indorsed  for  Reynolds  a  certain  note 
specified,  amounting  to  $560.  It  is  declared  in  the  state- 
ment authorizing  the  judgment,  that  "  the  judgment  and 
confession  are  to  be  held  by  Marks  in  his  own  right  as  to 
the  contingent  liabilities  assumed  by  him,  &c. ;  and  to  be 
further  held  by  Marks  in  the  right  and  behalf  of  Van  Horn 
and  Keep  as  to  the  contingent  liabilities  assumed  by  them 
as  indorsers,  &c. ;  and  to  be  further  held  by  Marks  in  the 
right  and  behalf  of  Augustus  Keep  and  George  R.  Keep  as  to 
the  contingent  liabilities  assumed  by  them  as  indorsers,  &c." 

The  statement  was  properly  verified,  and  Marks  agreed 
in  writing  to  take  and  hold  the  judgment  upon  the  terms, 
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and  for  the  purposes  expressed.  The  judgment  was  entered 
and  docketed  August  19,  1858.  Mrs.  Wright's  judgment 
was  recovered  in  an  action,  and  entered  and  docketed  No- 
vember 6,  1858. 

C.  THAYER,/or  Mrs.  Wright. 
G.  D.  LAMONT,  for  Marks. 

MARVIN,  Justice.  The  counsel  for  Mrs.  Wright  made 
several  objections  to  the  sufficiency  of  the  statement  upon 
which  the  judgment  to  Marks  was  entered;  but,  in  my 
opinion,  none  of  them  were  well  founded,  unless  the  one 
arising  upon  the  facts,  appearing  from  the  above  statement, 
is  of  that  character. 

The  question  is,  may  a  judgment  be  confessed  to  one 
person  in  trust  for  another,  the  trustee  and  the  trust  being 
created  and  declared  in  the  written  statement  authorizing 
the  judgment  ?  By  the  Code  a  judgment  may  be  confessed 
"  to  secure  any  person  against  contingent  liability  on  behalf 
of  the  defendant,"  in  the  manner  prescribed.  There  must 
be  a  statement  in  writing,  signed  by  the  defendant,  and 
verified.  "  If  it  be  for  the  purpose  of  securing  the  plaintiff 
against  a  contingent  liability,  it  must  state  concisely  the 
facts  constituting  the  liability,  and  must  show  that  the 
sum  confessed  therefor  does  not  exceed  the  same."  Sections 
382,  383. 

The  decision  of  the  question  must,  I  think,  depend  upon 
the  construction  to  be  given  to  these  provisions  of  the  Code. 
I  am  not  aware  that,  prior  to  the  Code,  there  was  anything 
in  our  law  prohibiting  the  confession  of  a  judgment  to  one 
person,  which  should  be  for  the  benefit  of  another.  Our 
statute  (2  R.  S.,  137,  §1)  makes  void  a  ''decree  or  judg- 
ment suffered,  with  intent  to  hinder,  delay  or  defraud 
creditors,  or  other  persons  of  their  lawful  suits,"  <fec.  This 
statute  does  not  affect  the  question.  Prior  to  the  Code  the 
action  was  required  to  be  in  the  name  of  the  party  legally 
interested.  In  actions  upon  contracts,  other  than  commer- 
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cial  paper,  the  action  must  have  been  in  the  name  of  the 
party  to  the  contract,  though  he  may  have  assigned  it,  and 
the  recovery  would  be  for  the  benefit  of  the  assignee.  Now 
the  action  is  to  be  prosecuted  in  the  name  of  the  real  party 
in  interest,  except  as  provided  in  sections  113,  111.  By 
section  113,  executors,  administrators  and  certain  trustees, 
and  persons  authorized  by  statute,  may  sue  in  their  own 
names ;  and  a  person  with  whom,  or  in  whose  name  a  con- 
tract is  made,  for  the  benefit  of  another,  is  included. 

These  principles  and  provisions  do  not  embrace  the  case; 
they  relate  to  parties  to  an  action;  but  it  is  proper  to 
consider  the  state  of  the  general  law  touching  parties  to 
actions,  in  giving  constructions  to  the  provisions  relating 
to  the  confession  of  judgments,  without  action ;  and  in 
doing  so  we  see  that  there  is  nothing  in  the  law,  in  princi- 
ple, inconsistent  with  the  confession  of  a  judgment  to  one 
person  for  the  benefit  of  another.  The  Code  authorizes  a 
judgment  by  confession  to  be  entered,  "  to  secure  any  per- 
son against  contingent  liability  on  behalf  of  the  defendant." 
This  authority  is  general — to  secure  "  any  person."  It  does 
not  declare  that  the  judgment  shall  be  confessed  to  the 
person  to  be  secured,  and  not  to  any  other  person  for  his 
benefit.  The  third  subdivision  of  the  next  section,  how- 
ever, declares  that  "  if  it  (the  judgment)  be  for  the  purpose 
of  securing  the  plaintiff  against  a  contingent  liability,  it 
(the  statement)  must  state  concisely  the  facts  constituting 
the  liability,  and  must  show  that  the  sum  confessed  there- 
for did  not  exceed  the  same."  Here  the  word  plaintiff  is 
used  "  for  the  purpose  of  securing  the  plaintiff  against  a 
contingent  liability."  If  we  give  this  clause  a  literal  and 
controlling  construction,  it  will,  I  think,  follow  that  those 
parts  of  the  judgment  intended  to  secure  Van  Horn  and 
Keep,  and  Keep  &  Keep  against  contingent  liabilities,  can- 
not be  sustained.  Regarding  Marks  as  the  sole  plaintiff, 
it  cannot  be  sai4  that  he  had  incurred  any  contingent 
liability  upon  the  notes  not  indorsed  by  him. 
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I  am  inclined  to  think,  in  view  of  the  whole  statute,  that 
a  more  liberal  construction  should  be  given.  In  the  pres- 
ent case  three  classes  of  persons  incurred  contingent  liabili- 
ties on  behalf  of  the  defendant,  and  a  judgment  was  con- 
fessed to  one  of  them,  to  secure  him  against  his  contingent 
liabilities,  and  also  to  secure  each  of  the  other  classes  of 
persons  for  their  contingent  liabilities,  the  person  to  whom 
the  judgment  was  confessed  consenting  to  act  as  the  trustee 
of  the  others.  The  intent  and  spirit  of  the  statute  have 
been  complied  with;  full  information  has  been  given;  sub- 
sequent judgment  creditors  have  not  been  injured.  If, 
instead  of  one  judgment,  there  had  been  three,  no  question 
could  be  raised.  Why,  then,  tinder  such  circumstances, 
require  three  judgments  instead  of  one  ?  It  was  suggested 
upon  the  argument  that  the  word  "plaintiff"  ought  to  be 
construed  as  meaning  the  persons,  for  the  purpose  of 
securing  whom  the  judgment  was  confessed ;  or,  by  refer- 
ring to  the  previous  section,  which  contains  the  authority 
to  enter  judgment  by  confession,  read  the  clause  in  ques- 
tion :  "  If  the  judgment  be  for  the  purpose  of  securing  any 
person  against  a  contingent  liability,"  <fcc.  In  other  words, 
that  the  word  plaintiff,  as  here  used,  is  simply  a  substitute 
for  "  any  person,"  as  used  in  the  previous  section ;  and  J 
am  inclined  to  think  that  such  construction  should  be  given. 
It  can  hardly  be  claimed  that  it  was  intended,  by  the  use 
of  the  word  plaintiff,  to  abrogate  the  law  previously  exist- 
ing, which  permitted  the  confession  of  judgment  to  one 
person  for  the  benefit  of  another. 

If  I  am  wrong  in  the  views  herp  expressed,  it  will  not 
follow  that  the  entire  judgment  is  void  as  to  Mrs.  Wright. 
It  is  valid  so  far  as  the  contingent  liabilities  of  Marks  are 
concerned.'  (McKee  agt.  Tyson,  10  Mb.,  392.) 

I  have  concluded,  upon  the  whole,  to  deny  the  motion, 
without  costs. 
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SUPREME  COURT. 

ALFRED  A.  PHILLIPS  and  BURTON  H.  DAVIS  agt.  EDWARD 

SIMMONS. 

Where  the  wife  commences  an  action  of  divorce  against  her  husband,  and  pending 
the  litigation  the  parties  become  reconciled  and  settle  the  action,  and  live  together 
again  as  man  and  wife,  the  husband  is  not  liable  for  the  costs  of  her  attorneys.* 

New  York  Special  Term,  November,  1860. 

THE  complaint  states,  that  in  March,  1859,  the  plaintiffs, 
being  attorneys  and  counsellors  at  law,  on  the  retainer  of 
Jane  Simmons,  the  wife  of  defendant,  commenced  an  action 
in  her  favor  against  defendant,  for  a  divorce,  on  the  ground 
of  cruel  and  inhuman  treatment,  and  until  about  August, 
1859,  acted  as  attorneys  and  counsel  for  said  Jane  in  that 
action,  when  the  parties  thereto  became  reconciled  and 
settled  the  action,  and  have  ever  since  been  and  are  living 
together  as  man  and  wife ;  that  their  services  as  such 
attorneys  and  counsel  for  said  Jane,  were  reasonably  worth 
two  hundred  and  fifty  dollars,  and  they  expended  in  carry- 
ing on  that  suit  forty-one  dollars  and  seventy-four  cents. 
And  that  there  is  due  and  owing  to  plaintiffs  from  defend- 
ant two  hundred  and  fifty-seven  dollars  and  seventy-four 
cents,  for  which  with  interest  and  costs,  they  demand  judg- 
ment. 

The  defendant  has  demurred  to  the  complaint. 

PHILLIPS  &  DAVIS,  plaintiff's,  in  person. 
P.  CANTiNE,ybr  defendant. 

*  It  is  difficult  to  see  the  difference  in  principle,  between  such  an  action  as  this, 
and  any  other,  where  the  parties  settle  and  endeavor  to  cheat  the  attorney  out  of 
his  costs.  The  husband  settles  with  notice,  and  it  would  seem,  should  take  his 
wife  cum  onere,  and  pay  the  costs  of  the  action.  How,  otherwise  can  the  attorney 
get  his  costs?  he  cannot  sue  the  wife  for  them.  Non  constat  had  the  litigation 
gone  on  the  husband  would  have  been  compelled  to  pay  alimony,  which  would  go 
to  pay  the  costs  of  the  litigation,  and  thus  the  husband  be  compelled  to  pay,  what 
he  seeks  by  a  settlement  to  avoid. — REP. 
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BONNEY,  Justice.  The  defendant  must  have  judgment 
on  this  demurrer.  I  can  see  no  possible  ground  for  main- 
taining the  action.  Surely  a  wife  cannot  be  considered  (as 
plaintiffs  have  attempted  to  argue,)  the  agent  of  her  hus- 
band, with  authority  to  commence  an  action  against  himself, 
perhaps  without  cause,  and  afterwards  discontinue  it,  and 
thereby  make  him  liable  to  her  attorneys  for  the  costs  of 
the  action.  While  an  action  for  divorce  is  pending,  a  wife 
may,  in  a  proper  case,  obtain  an  order  that  a  husband 
furnish  her  with  means  for  carrying  it  on ;  but  when  the 
wife  is  plaintiff  in  such  an  action,  and  has  either  discon- 
tinued it  or  been  defeated,  and  judgment  been  rendered 
against  her,  neither  she  nor  her  attorneys  or  counsel  can 
have  any  claim  upon  him  for  the  costs  or  expenses  of  her 
fruitless  and  probably  causeless  prosecution.  (She/ton  agt. 
Pendleton,  18  Connec.  R.,  417;  Wing  agt.  Hurlburt,  15  Ver- 
mont R.,  607 ;  Dorsey  agt.  Goodenow,  Wright's  Ohio  Rep., 
120,  are  authorities  far  this  decision.} 


SUPREME  COURT. 
JOHN  S.  DICKERSON  and  others  agt.  DARIUS  BENHAM  and  others. 

Although  it  is  the  practice  in  the  first  district,  on  motion  to  vacate  attachment 
made  solely  upon  the  insufficiency  of  the  original  papers  upon  which  it  was 
granted;  that  opposing  affidavits  to  support  the  attachment  are  inadmissible, 
yet  such  opposing  affidavits  will  be  allowed  where  since  the  original  application 
has  been  made,  it  appears  that  there  has  been  a  change  in  the  relation  and  con- 
dition of  the  parties,  such  as  a  general  assignment  by  the  defendant  for  the  benefit 
of  creditors. 

A  general  assignment  by  a  defendant  of  his  property  for  the  benefit  of  his  credi- 
tors, does  not  deprive  the  defendant  of  the  right  to  make  a  motion  to  ratatt  a» 
attachment,  previously  granted  against  him ;  his  interest  in  the  property  is  not 
entirely  divested. 

It  is  well  settled,  that  a  threat  made  by  a  debtor  to  his  creditor  to  make  an  assign- 
ment of  his  property  for  the  benefit  of  his  creditors,  is  no  evidence  of  an  intended 
fraudulent  disposition  of  his  property,  so  as  to  authorize  an  attachment  to  i**oe 
against  him.  And  this  is  sn,  although  the  debtor  promised  when  the  debt  waj 
created  to  give  the  creditor  collater al  security  (or  the  debt,  which  he  failed  to  do. 
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JVieio  York  General  Term,  November,  1860. 
SUTHERLAND,  BONNEY  and  HOGEBOOM,  Justices. 
APPEAL  from  order,  setting  aside  attachment. 

H.  BREWSTER,  for  plaintiff's. 
C.  D.  NEWMAN,  for  defendants. 

By  the  court,  HOGEBOOM,  Justice.  I  think  the  order 
appealed  from  must  be  affirmed. 

The  decisions  are  conflicting,  but  the  practice  in  this 
district  seems  to  be  that,  where  the  motion  to  vacate  or  set 
aside  an  attachment  is  made  solely  upon  the  insufficiency 
of  the  original  papers  to  warrant  the  issuing  of  an  attach- 
ment, opposing  affidavits  to  support  the  attachment  are 
inadmissible.  (  Wilson  agt.  Britton,  6  Jlbbott,  34  ;  S.  C.  on 
appeal,  6  Abbott,  97 ;  see  also,  JV.  F.  and  Erie  Bank  agt. 
Codd,  11  How.  Pr.  R.,  221  ;  Furman  agt.  Walter,  13  How., 
348.)  See  Code,  section  241,  which  says  the  defendant 
may  move  to  discharge  the  attachment  as  in  the  case  of 
other  provisional  remedies ;  sections  204,  205,  as  to  arrest 
and  bail ;  sections  225,  226,  as  to  injunctions.  See  further, 
on  the  general  question  of  the  admissibility  of  affidavits  in 
support  of  the  original  application  for  the  attachment, 
(Banlc  of  Commerce  agt.  Rutland  fy  Washington  R.  R.  Co.,  10 
How.  Pr.  R.,  1  ;  Morgan  agt.  JJvery,  2  Code  Reporter,  91 ; 
Cammann  agt.  Tompkins,  1  Code  Rep.  JV.  S.,  12;  St.  Jlmant 
agt.  De  Beixcedon,  Id.,  104  ;  Genin  agt.  Tompkins,  12  Barb., 
265.)  There  is  more  reason  for  contending  that  affidavits 
on  the  part  of  the  plaintiff  in  this  case,  are  admissible  so 
far  as  they  relate  to  facts  which  have  taken  place  since  the 
original  application  was  made,  and  are  intended  to  show, 
not  additional  circumstances  of  fraud  in  support  of  the 
application,  but  a  change  in  the  relation  and  condition  of 
the  parties,  which  affects  the  right  to  make  the  motion. 
The  general  assignment  made  by  the  defendants  is  of  that 
character,  and  is  designed  to  show  that  the  defendants  have 
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no  longer  any  interest  in  making  the  motion.  To  that 
extent,  at  all  events,  I  think  the  subsequent  affidavits  are 
admissible. 

The  more  important  question,  however,  is  whether  the 
new  fact  thus  introduced,  to  wit :  the  general  assignment 
by  the  defendants  of  their  property  to  an  assignee,  in  trust 
for  the  payment  of  debts  is  a  fact  which  deprives  the  defendr 
ants  of  the  right  to  make  the  motion.  Does  it  show  that 
they  have  no  interest  in  the  question  ?  It  may  be  that  only 
a  person  in  some  way  injured  by  the  attachment  will  be 
allowed  to  move  to  set  it  aside,  (Furman  agt.  Walter,  13 
How.,  350,)  but  a  party  who  has  made  an  assignment  of 
his  property  in  trust  to  pay  his  creditors,  cannot  be  said  to 
be  divested  of  all  interest  in  it.  He  has  chosen  to  do  what 
he  had  a  right  to  do,  appropriate  his  property  in  the  first 
instance,  to  the  payment  of  some  debts  in  preference  to 
others,  and  it  is  quite  conceivable  that  he  may  have  a  pecu- 
niary interest,  as  well  as  a  personal  feeling  in  having  his 
property  thus  applied.  And  as  the  ultimate  reversion  of 
the  property  is  to  himself  after  his  debts  are  paid,  he  can- 
not be  said  to  be  wholly  without  an  interest  in  the  ques- 
tion. The  existence  of  the  attachment  may  also  very 
unfavorably  affect  the  sale  of  his  property  in  the  hands  of 
his  assignee,  and  it  seems,  therefore,  proper  to  hear  the 
assignor  on  the  question  of  the  validity  of  the  attachment, 
if  indeed,  he  may  not  be  presumed  to  make  the  motion  for 
the  benefit  of  the  assignee  or  his  other  creditors  as  well  as 
himself.  The  sheriff,  under  the  attachment,  is  also  autho- 
rised to  collect  and  receive  into  his  possession  all  debts, 
credits  and  effects  of  the  defendants,  and  to  take  legal  pro- 
ceedings to  effect  such  purpose  in  the  defendants'1  name. 
(Code,  §  232.)  I  am  disposed,  therefore,  to  hold,  in  accord- 
ance with  the  opinion  of  the  judge  at  special  term,  that  the 
defendants  have  a  sufficient  interest  in  this  question,  to 
bring  the  same  before  the  court. 

On  the  merits  I  concur  with  the  court  below.     It  can  no 
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longer  be  regarded  as  an  open  question  whether  a  mere 
threat  to  make  an  assignment,  which  is  a  threat  to  do  a 
perfectly  lawful  act,  is  evidence  of  an  intended  fraudulent 
disposition  of  property.  It  is  authoritatively  decided  that 
it  is  not.  (  Wilson  agt.  Britton,  6  Abbott,  34,  97  ;  S.  C.,  20 
Barb.,  562;  Van  Jilstyne.  agt.  Van  AlUn,  \st  District,  MSS.) 

It  is,  however,  contended  that  in  this  particular  case, 
such  a  threatened  disposition  of  property  might  be  regarded 
as  evidence  of  fraud,  inasmuch  as  by  the  terms  of  the  orig- 
inal purchase,  the  defendants  agreed  to  furnish  the  plain- 
tiffs with  collateral  security,  which  they  not  only  failed  to 
do,  but  appropriated  the  whole  of  their  means  to  a  different 
object.  There  would  be  color  for  this  argument,  if,  as  was 
suggested  by  defendants'  counsel,  the  collateral  security 
thus  provided,  consisted  of  the  notes  of  their  own  customers 
given  to  themselves  in  payment  for  goods  purchased  of  the 
defendants,  but  on  recurring  to  the  papers,  it  nowhere 
appears  that  the  collateral  security  was  to  be  of  this  char- 
acter. It  might,  therefore,  just  as  well  be  the  accommoda- 
tion note  or  bond,  or  other  evidence  of  debt  of  a  third  per- 
son, and  in  such  case  the  assignment  by  the  debtor  of  hia 
property,  would  not  be  a  violation  of  the  promise  made  to 
the  plaintiffs  to  furnish  them  with  collateral  security  for 
their  debt. 

The  order  of  the  special  term  must  be  affirmed,  with  ten 
dollars  costs. 
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SUPREME  COURT. 

JOHN  WALTON  agt.  ELLEN  M.  WALTON. 

in 

Where  a  complaint  demands  judgment  of  tt partition  from  bed  and  board  forerer, 
without  anj  demand  for  relief  generally,  or  for  any  other  relief,  and  where  on 
demurrer  the  facts  stated  do  not  entitle  the  plaintiff  to  the  judgment  demanded, 
the  complaint  cannot  be  made  more  definite  and  certain.  It  is  a  matter  of 
special  statutory  regulation  not  affected  by  the  general  provisions  of  the  Code. 

Nor  can  the  plaintiff  in  such  action  have  a  decree  of  nullity  of  the  marriage  con- 
tract on  the  ground  that  the  facts  stated  warrant  such  a  decree;  because  he  baa 
not  asked  for  such  judgment  in  his  complaint;  and  where  the  defendant  bait  not 
ansicertd  (but  demurred)  the  relief  cannot  exceed  that  demanded  in  the  com- 
plaint. (Code,  §275.) 

New  York  Special  Term,  October,  1860. 
DEMURRER  to  complaint. 

D.  D.  FIELD,  for  plaintiff". 

BROWN,  HALL  &  VANDERPOEL,  for  defendant. 

SUTHERLAND,  Justice.  The  plaintiff,  by  the  complaint, 
demands  judgment  of  separation  from  bed  and  board  for- 
ever. There  is  in  the  complaint  no  demand  for  relief  gene- 
rally, or  for  any  other  relief  than  judgment  of  separation 
from  bed  and  board. 

It  is  almost  too  plain  for  discussion  that  the  plaintiff,  on 
the  facts  stated  in  the  complaint,  is  not  entitled  to  the 
judgment  of  separation  from  bed  and  board.  He  asks  for 
such  judgment  on  the  ground  that  the  conduct  of  the  de- 
fendant, since  his  marriage  with  her,  has  been  such  as  to 
render  it  unsafe  and  improper  for  him  longer  to  cohabit 
with  her.  I  said  in  the  case  of  jJuld  agt.  Avid,  decided  by 
me  at  special  term,  September,  1859,  that  to  authorize  a 
decree  of  separation  for  cruel  and  inhuman  treatment,  "  the 
proof  should  show  either  actual  bodily  violence,  or  such 
conduct,  acts  or  threats  on  the  part  of  the  husband,  as 
might  render  it  unsafe  for  the  wife  to  continue  to  cohabit 
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with  him ;  and  that  the  word  "  unsafe,"  as  used  in  the 
statute  (3  R.  S.,  5M  ed.,  237,  238,  §  64,)  has  reference  to 
bodily,  personal  injury  or  violence,  and  physical  health,  as 
distinguished  from  mere  mental  suffering  or  wounded  sen- 
sibilities," citing,  as  authorities  for  the  proposition,  Bishop 
on  Mar.  and  Div.,  §§454,  459;  Wishpell  agt.  Wishpell,  4 
Barb.,  217 ;  Mason  agt.  Mason,  1  Edw.  Ch.,  378. 

The  proofs  to  establish  the  bodily  violence  or  appre- 
hended danger  should  at  least  be  as  strong  when  the  hus- 
band is  the  complainant  as  when  the  wife  is  the  complainant. 

Section  65  of  the  statutes  (3  R.  S.,  268)  says  that  the 
complaint  in  such  case  shall  specify  particularly  "the 
nature  and  circumstances  of  the  complaint"  relied  on,  and 
"  shall  set  forth  times  and  places  with  reasonable  certainty." 
•  The  only  allegations  in  the  complaint  in  this  case,  at  all 
pertinent  to  the  relief,  and  the  only  relief  asked  for,  to  wit : 
a  judgment  of  separation,  are  the  llth  and  16th. 

The  first  is  a  mere  general  allegation  of  improper  con- 
duct on  the  part  of  the  defendant :  in  the  use  of  coarse  and 
opprobrious  epithets  toward  the  plaintiff  (without  specify- 
ing them  ;)  in  accusing  him  of  crime  and  improper  intimacy 
with  other  women ;  and  in  giving  way  to  fits  of  rage  and 
violent  language,  ordering  the  plaintiff's  friends  to  leave 
the  house. 

The  1 6th  is  a  mere  general  allegation :  that  the  plain- 
tiff is  constantly  in  danger  from  defendant,  and  her  son 
Charles  ;  that  "  they  are  striving  to  deprive  him  of  his  pro- 
perty and  to  do  him  bodily  harm,"  without  alleging  any 
facts  or  circumstances  to  show  the  plaintiff  had  reasonable 
grounds  to  apprehend  bodily  harm  from  the  defendant,  or 
the  defendant  and  Imr  son,  or  that  it  would  be  unsafe  and 
improper  for  him  longer  to  cohabit  with  her. 

The  statute  requires  these  facts  and  circumstances  to  be 
stated  in  the  complaint,  with  reasonable  certainty  as  to 
times  and  places. 

It  is,  therefore,  no  answer  to  the  demurrer,  to  say  that 
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the  Code  has  provided  a  mode  for  making  the  complaint 
more  definite  and  certain.  It  is  a  matter  of  special  statu- 
tory regulation  ;  and,  therefore,  I  do  not  think  that  the 
general  provisions  of  the  Code  affects  the  question.  (See 
remarks  of  Judge  PARKER  in  Wiskpdl  agt.  Wishpell,  4  Barb., 
218.) 

It  is  plain,  then,  I  think,  that  the  complaint  does  not 
contain  facts  sufficient  to  authorize  the  judgment  of  sepa- 
ration asked  for. 

But  it  is  insisted  on  the  part  of  the  plaintiff  that,  con- 
ceding the  complaint  does  not  contain  facts  sufficient  to 
authorize  the  judgment  of  separation  asked  for,  yet  that  it 
does  state  facts  to  authorize  a  decree  of  the  nullity  of  the 
marriage  contract,  and  that  the  plaintiff  is  entitled  to  such 
decree  in  this  action. 

The  complaint  alleges,  that  at  the  time  of  the  plaintiff's 
marriage  to  the  defendant,  she  represented  to  him  that  she 
was  a  widow  ;  that  she  had  been  married  twice ;  that  her 
husbands  were  both  dead.  The  complaint  then  alleges 
that  the  plaintiff,  after  his  marriage  to  defendant,  was  in- 
formed and  believes  that  such  representations  were  untrue, 
and  made  to  deceive  and  inveigle  the  plaintiff  into  a  mar- 
riage with  her;  that  she  was  married  three  times  before 
plaintiff's  marriage  with  her;  first  to  one  Jeffards;  secondly 
to  one  Hamilton  Morrison ;  lastly  to  one  llussell ;  and  that, 
at  the  time  of  plaintiff's  marriage  with  her,  her  second 
husband,  Hamilton  Morrison,  was  and  is  still  living  in  the 
state  of  Ohio. 

Assuming  that  these  allegations,  if  proved,  would  have 
authorized  a  decree  declaring  the  marriage  contract  with 
the  plaintiff  void,  had  the  complaint  asked  for  such  decree, 
or  even  for  general  or  other  relief,  either  upon  the  ground 
that  she  had  a  husband  living  at  the  time  of  her  marriage 
to  the  plaintiff;  yet,  as  the  complaint  asks  for  a  judgment 
of  separation  only,  without  a  prayer  even  for  other  relief 
generally,  the  question  is  whether  the  fact  that  the  com- 
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plaint  contains  these  last  allegations  is  an  answer  to  the 
defendant's  demurrer,  that  the  complaint  does  not  contain 
facts  sufficient  to  constitute  a  cause  of  action. 

I  think  not.  The  defendant  has  not  answered,  but  de- 
murred. 

The  §  275  of  the  Code  is,  "  the  relief  granted  to  the 
plaintiff,  if  there  be  no  answer,  cannot  exceed  that  which  he 
shall  have  demanded  in  his  complaint ;  but  in  any  other 
case,  the  court  may  grant  him  any  relief  consistent  with 
the  case  made  by  the  complaint  and  embraced  within  the 
issue." 

Suppose  I  should  give  judgment  for  the  plaintiff  on  this 
demurrer,  with  leave  for  the  defendant  to  answer  in  twenty 
days,  and  the  defendant  should  not  avail  herself  of  the 
permission  to  answer,  and  should  never  put  in  an  answer, 
this  section  of  the  Code  would  appear  to  prohibit  the 
plaintiff  from  having  a  decree  of  nullity  on  this  complaint, 
because  the  relief  asked  for  by  it  is  limited  to  a  judgment 
of  separation  ;  and  I  have  shown  that  he  would  not  be  enti- 
tled to  a  judgment  of  separation,  because  the  facts  stated 
in  the  complaint  are  not  sufficient  to  authorize  such  judg- 
ment. 

It  would  appear  to  follow,  that  the  defendant  must  have 
judgment  on  her  demurrer ;  but  the  plaintiff  may  amend 
his  complaint  in  twenty  days,  on  payment  of  costs. 


SUPREME  COURT. 

In  the  Matter  of  the  Petition  of  HENRY  GROSSMAN,  Executor, 
Trustee  arid  Guardian  under  the  Will  of  Austin  D.  Moore, 
deceased. 

Where  by  the  terms  of  a  will,  three  executors  are  appointed,  who  are  vested  with 
the  title  of  the  whole  property,  real  and  personal,  upon  trust;  and  are  qualified, 
on  the  resignation  of  one  of  the  executors  and  his  proper  discharge  from  hia 
office,  the  remaining  executors  are  vested  with  the  entire  estate. 
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Therefore,  where  one  of  three  executors  on  application  to  the  court,  for  leare  to 
resign  his  trust  and  to  bo  discharged  therefrom,  was  by  an  order  of  the  court  duly 
discharged  and  his  resignation  accepted,  but  the  order  contained  a  provision  that 
in  caee  no  new  trustee  nhould  be  appointed  in  his  place  at  the  time  hU  accounts 
should  be  passed  before  the  referee,  then  he  should,  under  the  direction  of  the 
referee,  deposit  with  the  N.  Y.  Life  Ins.  and  Trust  Co.,  all  the  personal  property 
in  his  hands,  subject  to  and  until  the  further  order  of  the  court,  Ac., 

Held,  that  this  provision  in  the  order  was  entirely  outside  of  the  proceedings  and 
unauthorized.  The  remaining  trustees  were  rested  with  the  entire  estate,  and 
consequently,  with  the  usual  incident  of  the  right  of  possession. 

Second  District  General  Term,  January,  1861. 
APPEAL  from  an  order  of  special  term. 

JESSE  C.  SMITH,  for  appellants. 
JOHN  DYCKMAN,  for  respondent. 

By  the  court,  BROWN,  Justice.  The  petitioner  and  the 
appellants,  Joseph  liegeman  and  Asa  Moore,  are  the  execu- 
tors and  trustees,  under  the  will  of  Austin  D.  Moore,  form 
erly  of  the  city  of  Brooklyn,  deceased.  The  will  and  codicil 
was  duly  proved  and  admitted  to  probate  by  the  surrogate 
of  the  county  of  Kings,  and  letters  testamentary  thereon, 
issued  to  all  the  executors.  The  property  and  effects  of 
the  estate,  consisted  of  a  large  real  estate  in  the  city  of 
Brooklyn,  a  plantation  with  the  stock  and  furniture  thureon 
in  the  state  of  Florida,  and  stocks,  bonds,  mortgages  and 
other  choses  in  action,  the  inventory  of  which  filed  by  the 
executors  with  the  surrogate,  amounted  to  the  sum  of 
$121,734.10.  The  will  gives  and  devises  the  real  and  per- 
sonal estate  to  the  executors,  upon  numerous  trusts,  in  the 
following  words :  "  I  give,  devise,  and  bequeath  all  my 
estate,  real  and  personal,  to  my  executors  hereinafter  named, 
and  the  survivor  and  survivors,  and  any  successor  who  may 
be  appointed,  with  full  power,  during  the  continuance  of 
the  trusts  hereby  created,  to  sell,  lease  and  invest  for  the 
uses  and  purposes  hereinafter  mentioned ;  to  have  and  to 
hold  unto  them  or  the  survivor  of  them  or  their  successors 
in  trust,  for  the  uses  and  purposes  hereinafter  set  forth,  as 
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follows."  The  will  then  proceeds  to  create  and  designate 
the  trusts  which  it  is  not  necessary  to  the  present  inquiry 
to  specify. 

These  proceedings  are  instituted  by  Henry  Grossman  for 
leave  to  resign  his  trust  and  to  be  relieved  and  discharged 
from  further  duty  and  responsibility  in  regard  thereto,  pur- 
suant to  section  sixty-nine  of  the  act  concerning  uses  and 
trusts.  They  have  no  other  object,  and  the  statements 
and  allegations  of  the  petition,  are  strictly  confined  to  the 
facts  material  to  enable  the  court  to  grant  or  withhold  the 
relief  prayed  for.  The  petition  sets  out  the  due  execution 
of  the  will,  the  issuing  of  the  letters  testamentary,  the  filing 
of  the  inventory  and  the  amount  thereof,  and  that  the  peti- 
tioner with  his  co-executors  have  taken  upon  themselves 
the  burthen  of  executing  the  trusts  of  the  will.  It  then 
furnishes  as  a  reason  for  granting  the  relief,  the  constant 
attention  which  the  estate  requires,  the  infirm  and  indiffer- 
ent health  of  the  petitioner,  and  his  intention  and  desire  to 
travel  and  absent  himself  from  the  country.  The  usual 
orders  of  reference  were  made  upon  due  proof  of  the  service 
of  the  papers  upon  the  proper  parties.  The  orders  were 
duly  executed,  the  reports  filed  and  confirmed,  and  an  order 
of  the  special  term  granted,  accepting  the  resignation  of 
the  petitioner,  and  discharging  him  from  all  further  obli- 
gation and  duty,  as  trustee  under  the  will.  To  this  part  of 
the  order,  no  exception  is  taken ;  all  the  parties  were  satis- 
fied therewith.  The  order,  however,  contained  this  further 
provision,  that  in  case  no  new  trustee  shall  be  appointed 
in  the  place  of  Henry  Crossman,  at  the  time  his  accounts 
are  passed  before  the  referee,  then  he  shall,  under  the  direc- 
tion of  the  referee,  deposit  with  the  New  York  Life  Insur- 
ance and  Trust  Company,  all  the  stocks,  bonds  and  mort- 
gages, corporation  bonds  and  other  personal  securities  in 
his  hands,  to  be  kept  there  under  deposit,  subject  to  and 
until  the  further  order  of  the  court.  Such  company  to  keep 
the  principal  thereof  invested  and  pay  over  the  dividends, 
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interest  and  income  thereof,  from  time  to  time  to  the  execu- 
tors, Joseph  Hegeman  and  Asa  Moore,  for  the  uses  of  the 
will.  From  this  part  of  the  order,  the  executors,  Hegeman 
and  Moore,  have  appealed. 

The  bequest  of  the  will,  is  to  all  the  executors  and  the 
survivor  or  survivors,  and  any  successor  who  may  be 
appointed.  The  effect  is  to  vest  the  legal  title  to  the  per- 
sonal estate  in  all  the  executors  who  qualified,  with  the 
right  of  survivorship,  should  either  die,  become  incapable 
of  acting,  or  be  removed  by  the  order  of  a  court  having 
jurisdiction  of  the  subject.  As  to  all  the  world,  except  the 
cestuis  que  trust,  they  were  the  owners  of  the  property, 
with  the  usual  incident  of  the  right  to  the  possession. 
They  might  be  removed  from  their  office  and  others  substi- 
tuted in  their  place,  by  the  judgment  or  decree  of  the  court, 
upon  a  petition  or  bill  framed  for  that  purpose,  for  cause 
to  be  alleged  and  proved,  and  after  being  heard  or  having 
an  opportunity  to  be  heard  in  their  defence.  And  when  so 
removed  and  superseded  in  their  office,  the  trust  property 
would  have  been  passed  under  the  usual  proceedings  to 
their  successors,  who  would  thereupon  have  become  vested 
with  the  legal  title.  Besides  the  provisions  of  the  statute, 
the  power  to  remove  trustees  is  a  part  of  the  equitable  jur- 
isdiction of  the  court,  "  It  is  not,  indeed,  every  mistake  or 
neglect  of  duty  or  inaccuracy  of  conduct  of  trustees  which 
will  induce  courts  of  equity  to  adopt  such  a  course.  But 
the  acts1  or  omissions  must  be  such  as  to  endanger  the  trust 
property,  or  to  show  a  want  of  honesty,  or  a  want  of  proper 
capacity  to  execute  the  duties,  or  a  want  of  reasonable 
fidelity."  (Story's  Eq.  Juris.,  1289.)  In  the  case  of  Ogden 
agt,  Kipp,  (Q  John.  Ch.  R.}  160,)  the  chancellor  refused  to 
appoint  a  receiver  to  take  charge  of  the  trust  property 
before  the  coming  in  of  the  answers,  declaring  that  "  a 
trustee  is  rarely,  if  ever,  divested  of  his  trust,  until  he  has 
been  heard  in  answer  to  the  charges  against  him.  Nothing 
but  the  necessity  of  the  case,  such  as  the  danger  of  irrepar- 
VOL.  XX. '  23 


354  NEW  YORK  PRACTICE  REPORTS. 


Matter  of  Grossman. 


able  loss  can  justify  a  departure  from  this  rule  of  common 
justice."  Where  one  of  several  trustees  refuses  to  accept 
and  execute  the  trust,  the  whole  estate  vests  in  the  others, 
in  the  same  manner  as  if  he  were  dead  or  had  not  been 
named  as  trustee.  (King  agt.  Donelly  and  others,  5  Paige, 
46  ;  In  the  Matter  of  Schoonhoven  and  others,  Id.,  559.) 
The  same  result  must  follow  where  one  of  several  trustees 
resigns  and  is  discharged  from  his  office.  The  remaining 
trustees  are  vested  with  the  entire  estate.  They  are  the 
legal  owners  and  entitled  to  the  possession.  In  the  present 
case,  Joseph  Hegeman  and  Asa  Moore  are  not  removed  from 
their  office,  nor  have  they  resigned.  They  are,  however, 
by  force  of  the  order  appealed  from,  deprived  of  the  posses- 
sion and  control  of  the  trust  property  which  is  to  be  deliv- 
ered over  to  the  New  York  Life  Insurance  and  Trust  com- 
pany, which  is  to  hold  it  and  keep  the  principal  of  the 
fund  invested  at  interest,  and  pay  the  interest  and  income 
from  time  to  time,  to  the  trustees,  Joseph  Hegeman  and 
Asa  Moore,  to  be  applied  to  the  uses  of  the  will.  The  New 
York  Life  Insurance  and  Trust  company  are  invested  with 
the  powers  and  attributes  of  a  receiver.  If  Henry  Cross- 
man  had  been  the  sole  trustee,  and  no  successor  had  been 
appointed  in  his  place,  the  order  would  have  been  well 
enough,  for  some  one  must  hold  the  property,  and  perma- 
nently or  temporarily  execute  the  trust.  As  there  were 
two  of  the  three  trustees  still  remaining  in  office,  that  part 
of  the  order  appealed  from  is  entirely  outside  of  the  pro- 
ceedings. They  are  not  framed  with  that  object.  No  one 
complains  of  Hegeman  or  his  colleague,  Moore.  There  is 
not  one  word  in  the  petition  or  other  papers  imputing  mis- 
conduct, incapacity,  want  of  pecuniary  responsibility  or 
fidelity.  The  testator  who  knew  them,  selected  them,  con- 
fided in  them,  and  devised  and  bequeathed  to  them  his 
estate.  The  court  has  manifestly  no  power,  without  cause 
and  without  complaint,  to  interfere  with  the  disposition  he 
has  made.  The  cestuis  que  trust,  are  entitled  upon  a  proper, 
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application,  to  have  another  trustee  substituted  in  the  place 
of  Henry  Grossman.  But  divesting  his  co-trustees  of  the 
possession  and  control  of  the  estate  is  quite  another  thing. 
That  part  of  the  order  appealed  from,  should  be  reversed 
and  modified,  by  substituting  the  names  of  Joseph  Hegeman 
and  Asa  Moore  therein,  in  place  of  the  New  York  Life 
Insurance  and  Trust  Company,  as  the  persons  with  whom 
and  to  whom  Henry  Grossman  is  to  deliver  over  and  deposit 
the  stocks,  bonds  and  mortgages,  and  other  personal  secur- 
ities in  his  hands,  part  and  parcel  of  the  trust  estate,  and 
that  such  insurance  and  trust  company,  and  the  said  Henry 
Grossman  also  pay  over  to  the  said  Joseph  Hegeman  and 
Asa  Moore,  any  moneys  or  funds  of  the  estate,  which  in  the 
mean  time  may  have  come  to  their  or  either  of  their  hands. 
With  the  necessary  modification  in  regard  to  the  receipt 
and  application  of  the  interest  and  income,  with  any  moneys 
received.  The  costs  of  the  appellants  are  to  be  paid  out 
of  the  fund. 


NEW  YORK  SUPERIOR  COURT. 
ISAAC  H.  BRONNER  and  others  agt.  SAMUEL  FRAUENTHAL. 

Where  a  party  attends  the  trial  of  a  cause,  and  is  sworn  as  a  witness  in  his  own 
behalf,  be  is  entitled  to  \citnestet'  feet,  for  travel  and  attendance,  on  producing 
hit  own  affidavit  that  he  attended  the  trial  only  at  a  witness,  and  not  in  any 
respect  as  a  party.  ( The  se feral  conflicting  decisions  on  this  question  ad' 
verted  to.) 

New  York  Special  Term,  March,  1861. 
APPEAL  from  taxation  of  costs. 

HULL  &  CONABLE,  for  plaintiffs. 
F.  S.  STALKNECHT,  for  defendant. 

WHITE,  Justice.  This  is  an  appeal  from  the  taxation  or  ad- 
justment by  the  clerk,  of  the  plaintiffs'  costs  in  this  action. 
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Two  of  the  plaintiffs,  Seckel  Bronner  and  Bernhard  Bron- 
ner, attended  and  were  sworn  on  the  trial  of  this  action,  as 
witnesses  for  the  plaintiffs ;  and  the  plaintiffs  claimed  to  be 
allowed  in  their  bill  of  costs,  nine  dollars  for  the  attendance 
of  Seckel  Bronner,  and  fifty  dollars  and  eighty-eight  cents 
for  the  attendance  of  Bernhard  Bronner,  including  his  travel 
fees  in  coming  from  Syracuse  to  New  York  to  attend  the 
trial,  and  returning. 

The  objection  is  taken  on  the  part  of  the  defendant, 
that  fees  as  for  a  witness  cannot  be  allowed  to  a  party  who 
is  sworn  and  testifies  in  the  action  in  his  own  behalf.  This 
I  believe  is  the  first  time  that  this  question  has  been  pre- 
sented to  this  court.  It  has  been  several  times  before  the 
supreme  court,  in  different  judicial  districts  of  the  state, 
and  the  decisions  upon  it  have  been  conflicting.  In  Cor- 
nell agt.  Potter,  (15  How.,  278,)  Justice  BALCOM,  at  a  special 
term  of  the  supreme  court,  in  the  sixth  district,  decided 
that  a  party  sworn  and  attending  on  a  trial,  in  his  own 
behalf,  should  not  be  allowed  fees  for  himself  as  a  witness. 
He  places  his  decision,  in  principle,  upon  the  theory  that  a 
witness,  within  the  meaning  of  the  statute,  is  only  a  person 
whose  attendance  cannot  be  compelled  except  by  service 
of  subpo3na,  &c. ;  and  he  also  places  it  upon  a  general  prin- 
ciple, that  his  character  as  party  ought  to  be  deemed  suffi- 
cient to  exclude  him  from  claiming  compensation  as  a 
witness,  even  when  he  attends  the  trial  solely  as  a  witness, 
and  not  in  any  respect  as  a  party.  Parties,  the  learned 
judge  fears,  would  be  tempted  to  commit  perjury,  and  swear 
that  they  attended  only  as  witnesses,  if  they  had  the  temp- 
tation of  witnesses'  fees  presented  to  them.  This  appre- 
hension, however,  the  legislature  has  not  recognized,  when 
allowing  a  party  to  be  a  witness  in  his  own  behalf;  and  I 
think  when  it  is  not  deemed  sufficient  to  exclude  a  party 
from  testifying  in  his  own  favor  upon  the  merits,  it  should 
not  prevail  upon  this  minor  question  of  costs  or  disburse- 
ments in  the  action. 
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To  the  same  effect  with  the  above  authority,  is  the  decis- 
ion of  Justice  SMITH,  at  special  terra,  in  the  seventh  judicial 
district  of  the  supreme  court,  in  Case  agt.  Price  et  at.  (17 
How.,  348;)  and  in  giving  his  decision  on  that  occasion, 
Judge  SMITH  stated  that  it  had  been  so  held  in  another 
case  in  which  the  same  question  was  presented,  at  a  general 
term  of  that  district.  But  it  does  not  appear  from  the 
report  of  this  case,  in  the  seventh  district,  that  it  had  been 
shown  that  the  party  attended  only  as  a  witness,  and  not 
as  a  party. 

Contrary  to  the  above  decisions,  I  find  several  reported 
cases  in  favor  of  the  allowance  of  witness  fees  to  the  party 
sworn  in  his  own  behalf.  I  shall  merely  refer  to  them  by 
citation.  They  are  :  Querissle  agt.  Hilliard,  (3  Jlbbott,  31,) 
in  the  first  judicial  district  of  the  supreme  court;  Logan 
agt.  Brooks,  (17  How.,  29,)  in  the  third  judicial  district, 
same  court;  Walker  agt.  Russell,  reported  in  a  note,  (7  Ab- 
bott, 452,)  supreme  court,  special  term,  sixth  district ; 
Rogers  agt.  Chamberlain,  (7  Jlbbott,  452,)  in  the  New  York 
common  pleas;  and  in  Logan  agt.  Thomas,  (11  How.,  160.) 
The  rule  contended  for  by  the  plaintiffs  on  the  present 
motion  is  not  denied  ;  and  in  England,  in  Howes  agt.  Barber, 
(10  Eng.  Law  and  Eq.  Rep.,  465,)  the  same  rule  was  esta- 
blished ;  that  is,  that  a  party,  upon  making  the  necessary 
proof  that  he  attended  the  trial  only  as  a  witness,  and  not 
in  any  respect  as  a  party,  should  be  allowed  witness  fees 
for  his  travel  and  attendance  ;  and  this,  in  my  judgment, 
is  the  correct  rule.  I  think,  however,  that  the  affidavit  of 
the  party  himself  should  be  required  in  all  such  cases  in 
addition  to  any  other  proof  that  may  be  offered  ;  for  no 
one  but  the  party  himself  can  swear  positively  or  conclu- 
sively to  the  fact  that  he  was  not  attracted  by  his  interest 
in  the  cause,  to  attend  at  the  trial.  His  own  affidavit 
should  be  deemed  sufficient ;  but  that  ought  not  to  be  dis- 
pensed with. 

In  this  case  Bernhard  Bronner»does  not  furnish  his  own 
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affidavit  that  he  attended  only  as  a  witness.  When  he  does 
so  the  charge  of  fifty  dollars  and  eighty-eight  cents  should 
be  allowed  for  his  fees  as  a  witness ;  and  upon  the  present 
papers  the  charge  of  nine  dollars  for  Selleck  Bronner  should 
be  allowed.  I  will  only  further  remark,  that  the  establish- 
ment of  the  rule  above  stated,  in  this  court,  will  also  have 
the  effect  to  render  the  practice  on  this  subject  uniform  in 
all  the  courts  in  this  city. 


SUPREME  COURT. 

THE  PEOPLE  or  THE  STATE  OF  NEW  YORK  agt.  THE  ALBANY 
AND  VERMONT  RAILROAD  COMPANY. 


In  all  cases  where  the  power  to  issue  an  injunction  exists,  the  power  of  compelling 
obedience  to  it  also  exists. 

An  injunction  may  issue  against  a  corporation,  and  when  disobeyed  by  such  cor- 
poration it  may  be  punished  for  contempt. 

Although  a  corporation  cannot  be  attached  for  a  contempt,  as  in  the  case  of  natural 
persons,  it  may  be  punished  nevertheless,  by  a  fine,  or  the  sequestration  of  its 
property.  (This  seems  to  be  adverse  to  the  views  expressed  by  Judge  DUER, 
in  Davis  agt.  The  Mayor  SfC.,  \  Duer,  484.) 

To  convict  a  party  of  contempt  in  disobeying 
ly  appear  either  that  the  party  through  him- 
self or  his  agents  have,  since  knowledge  of  the  injunction,  violated  its  provisions, 
or  had  before  the  injunction,  authorized  the  act  prohibited  by  it  to  be  done,  and 
omitted  to  interfere  to  prevent  a  subsequent  riolation  by  a  party  who  stood  to 
him  in  the  relation  of  an  agent  or  subordinate,  whose  movements  he  could  legally 
control. 


An  injunction  is  never  retroactive, 
an  injunction,  it  must  satisfactoril 


Albany  Special  Term,  October,  1860. 

MOTION  by  plaintiffs  to  convict  the  defendants  of  a  con- 
tempt, for  violating  a  temporary  injunction,  issued  by  Mr.  Jus- 
tice PECKHAM,  on  the  24th  of  September,  1860,  and  an  absolute 
injunction  issued  by  him  on  the  1st  of  October,  1860,  and 
to  punish  such  contempt  by  a  sequestration  of  the  property 
and  franchises  of  the  defendants.  The  injunction  ordered 
defendants  and  their  agents  to  desist  and  refrain  from  taking 
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up  or  removing  from  their  road,  or  selling  or  otherwise  dis- 
posing of  the  iron  forming  the  track  of  said  road,  or  any 
part  thereof,  or  the  spikes,  rivets  or  fastenings  thereof,  or 
any  of  the  fixtures  of  said  road,  except  such  as'  were  unfit 
for  use,  and  necessary  to  be  removed  in  order  to  put  said 
road  in  repair  for  the  safe  carriage  of  freight  and  passen- 
gers. (See  S.  C.f  19  How.,  523,  011  granting  the  injunction.) 

J.  GIBSON  and  JOHN  H.  REYNOLDS,  for  plaintiff's. 
J.  B.  GALE  and  W.  A.  BEACH,  for  defendants. 

HOGEBOOM.  Justice.  The  proceeding  by  injunction  is  an 
important  branch  of  the  remedial  power  of  this  court.  It 
operates  with  great  and  salutary  effect,  to  prevent  many 
public  and  private  injuries,  for  which  no  other  equally 
effective  and  comprehensive  remedy  exists. 

To  render  it  of  any  avail,  it  must  of  course,  be  capable 
of  being  enforced.  And  it  would  be  a  matter  of  serious 
regret,  if  in  all  cases  where  the  power  to  issue  the  process 
of  injunction  exists,  the  power  of  compelling  obedience  to 
it  did  not  also  exist.  I  cannot  believe  there  is  such  a  sole- 
cism in  the  law.  If  there  is,  it  deserves  immediate  atten- 
tion on  the  part  of  the  legislature. 

It  is  not  denied  that  an  injunction  may  issue  against  a 
corporation.  It  is  every  day's  practice,  to  issue  process  of 
that  character.  A  corporation  is  an  actual  existence,  in  a 
legal  sense,  as  much  as  a  natural  person.  It  is  an  artificial 
being,  it  is  true,  but  it  can  act,  and  frequently  with  great, 
and  it  may  be,  with  ruinous  effect.  It  is  conceded  it  may, 
by  the  courts,  in  a  proper  case,  be  restrained  from  acting, 
that  is,  be  ordered  not  to  act  in  a  given  way. 

Is  it  possible,  that  this  order  cannot  be  enforced  ?  Are 
courts  so  impotent,  is  the  law  so  defective,  that  the  order 
of  the  court  cannot  be  carried  into  effect  against  the  offend- 
ing party?  It  would  be  a  gross  reflection  upon  the  law  of 
the  land,  if  this  were  so. 


360  NEW  YORK  PRACTICE  REPORTS. 

People  agt.  Albany  and  Vermont  Railroad  Co. 

It  is  not  so.  The  power  that  makes  the  order  can  enforce 
it.  The  party  who  disobeys  the  order,  may  be  punished 
for  it.  I  acknowledge  no  exception  to  the  rule.  For  this 
purpose,  the  court  is  the  government ;  the  representative 
of  the  people ;  the  embodiment  of  the  law.  Every  person 
within  its  jurisdiction,  high  or  low,  natural  or  artificial,  is, 
in  a  proper  case,  subject  to  its  power,  and  in  case  of  diso- 
bedience, amenable  to  punishment. 

It  is  no  answer,  to  say  that  the  act  of  the  corporation  is 
manifested  and  carried  into  effect  by  individuals,  and  that 
those  persons  are  always  liable  to  the  process  of  the  law, 
and  may  be  punished,  and  therefore,  an  injured  party  has 
always  the  means  of  redress.  It  is  a  poor  compliment  to 
the  law  to  say  that,  while  the  principal  is  the  real  offender, 
though  you  cannot  reach  him,  you  can  reach  his  agent,  his 
instrument.  Besides,  the  agent  may  be  entirely  irresponsi- 
ble, or  comparatively  innocent. 

And  why  cannot  a  corporation  be  punished  for  contempt  ? 
It  is  said  because  it  cannot  be  attached,  that  is,  person- 
ally seized  or  taken.  This  shcrws  no  sufficient  reason.  In 
the  former  equity  practice,  it  sometimes  became  necessary 
to  order  a  corporation  to  answer  a  bill  in  chancery.  If  it 
refused,  it  was  not  strictly  attached,  as  a  natural  person 
would  be;  but  a  distringas  or  writ  authorizing  a  distress 
upon  its  property  was  issued;  this  failing,  a  second,  and 
sometimes  a  third  was  issued,  and  if  all  these  were  insuffi- 
cient, then  process  of  sequestration  was  issued  against  it, 
and  its  property  sequestered  for  the  benefit  of  the  aggrieved 
party,  (1  Barb.  Ch.  Pr.,  76.)  Why  may  not  process  of 
sequestration  be  issued  against  it,  to  punish  it  for  contempt 
in  violating  an  injunction,  as  well  as  contempt  in  refusing 
to  answer  ?  Why  may  it  not  defined  for  the  contempt  and 
the  fine  collected  in  the  ordinary  way?  Corporations  are 
often  indicted  for  neglect  of  duty,  or  for  positive  misfeas- 
ance, and  the  punishment,  upon  conviction,  is  by  the  impo- 
sition of  a  fine.  The  punishment  by  Jine  for  a  contempt  is 
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one  of  the  usual  modes  of  punishment  and  directly  recog- 
nized by  statute,  (2  R.  S.,  538.)  So,  also,  the  sequestration 
of  property  is  recognized  among  the  elementary  writers  and 
in  adjudicated  cases,  as  an  appropriate  and  lawful  mode 
of  punishment  for  a  contempt.  (2  Barb.  Ck.  Pr.,  280 ;  Van 
Santvoord's  Eq.  Pr.,  635  ;  People  agt.  Rogers,  2  Paige,  103  ; 
Lupton  agt.  Hescott,  1  Sim.  &f  Stew.,  274.) 

It  is  quite  true,  as  before  stated,  that  the  parties  directly 
guilty  iu  their  own  persons,  of  a  violation  of  the  injunction, 
may  be  punished.  That  may  be  necessary  or  expedient  to 
be  done ;  but  that  may  not  be  enough ;  it  may  be,  and  often 
is,  quite  proper  that  the  principal  offender  who  sets  on  foot 
the  violation  of  the  injunction,  should  be  punished  and 
made  to  feel  the  power  of  the  law. 

Nor  is  it  any  answer  to  say,  that  thus  the  innocent 
stockholders  may  suffer  for  the  offensive  or  unlawful  acts 
of  the  directors  of  a  corporation.  That  is  always  so ;  that 
is  incident  to  the  very  nature  of  a  corporation.  The  direc- 
tors are  the  agents  of  the  stockholders,  appointed  by  them, 
and  they  like  all  others,  who  appoint  unworthy  or  indis- 
creet agents  must  take  the  consequences  of  their  own  unfor- 
tunate selection. 

I  cannot  coincide  in  the  opinion  expressed  by  the  late 
Mr.  Justice  DUER,  of  the  superior  court  of  New  York, 
in  Davis  agt.  The  Mayor,  ffc.,  of  New  York,  (1  Duer,  484,) 
as  to  the  inefficiency  of  this  process  upon  the  corporation 
itself.  It  is  true  that  a  corporation  cannot  be  personally 
attached  or  apprehended,  but  I  do  not  agree  that  there  are 
no  means  by  which  its  obedience  to  an  injunction  can  be 
compelled,  or  its  disobedience  punished,  or  that  as  to  the 
corporation  itself,  the  injunction  is  a  mere  bratum  fulmen. 
On  the  contrary,  I  think  the  means  of  punishment  are  within 
the  reach  of  the  court,  and  though  not  probably  quite  so 
effective  as  in  the  case  of  a  natural  person,  (for  imprison- 
ment cannot  be  resorted  to,)  yet  they  are  sufficiently  so  in 
most  cases  to  effect  the  desired  object.  Much  of  the  sup- 
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posed  impunity  of  corporations,  as  such,  from  punishment 
for  contempt,  when  spoken  of  in  the  elementary  treatises  on 
this  subject,  is  founded,  I  think,  upon  the  idea  that  they 
cannot  be  attached,  from  which  it  by  no  means  follows,  that 
other  modes  of  punishment  may  not  be  administered. 

Substantially  the  same  views  which  1  have  here  expressed 
are  taken  in  a  recent  treatise  on  equity  practice,  ( Van 
Santvoord's  Eq.  Pr.,  641.)  The  author  states,  indeed,  that 
a  corporation  is  not  amenable  to  process  of  contempt ;  but 
he  holds  further,  that  "  a  corporation  not  being  amenable 
to  process  of  contempt,  may  be  proceeded  against  by  writ 
of  sequestration,"  and  by  statute  this  process  is  explicitly 
authorized  against  a  corporation  upon  the  return  of  an  exe- 
cution unsatisfied  upon  a  judgment  at  law  or  decree  in 
equity.  (2  R.  S.  463  ;  Van  Sant.  Eq.  Pr.  646.) 

I  am  satisfied,  therefore,  of  the  power  of  the  court 
to  punish  a  corporation  for  a  willful  disobedience  of  the 
order  of  the  court,  but  I  am  not  satisfied  that  the  evidence 
is  sufficient  to  convict  the  defendants  of  a  violation  of  the 
injunction. 

To  convict  the  defendants,  it  must,  of  course,  appear  that 
they  have  violated  the  injunction.  There  is  no  evidence 
that  they  have  done  this  directly ;  for  example,  by  the  pas- 
sage of  a  resolution  or  other  direct  -instructions  from  the 
corporation  itself  to  remove  the  iron. 

Have  they  violated  the  injunction  through  their  agents  ? 
It  is  said  certain  men  on  the  road  were  engaged  in  taking 
up  the  iron.  The  defendants  show  that  these  men  were  not 
in  their  employ  and  their  directors  swear  that  they  did  not, 
nor  did  the  corporation  in  any  way  direct  or  countenance 
the  violation  of  the  injunction. 

It  is  said  this  iron  was  taken  away  in  cars.  It  is  not 
shown  they  were  the  cars  of  the  company  or  propelled  by 
its  officers,  agents  or  men.  Nor  ought  this,  I  think,  to  be 
inferred  against  the  direct  oath  of  the  defendants.  The 
presumption  is  repelled. 
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It  is  said  the  defendants  sold  the  iron  to  Mr.  Griswold, 
or  the  Rensselaer  iron  company.  But  this  sale  was  before 
the  injunction  was  served,  or  issued,  and  indeed  before  the 
commencement  of  this  suit.  And  it  matters  not  whether 
the  sale  was  lawful  of  unlawful,  it  was  not,  as  to  the  defend- 
ants, a  violation  of  the  injunction.  After  the  sale,  Gris- 
wold acted,  not  as  their  agent,  but  as  an  independent  party, 
under  rights  of  his  own.  The  defendants  could  not  legally 
control  him,  and  were  not  bound,  I  think,  to  attempt  to  do 
so.  If  they  had  undertaken  to  prevent  him  from  removing 
the  iron,  it  would  have  been  an  unwarrantable  interference. 
They  might  have  been  liable  to  an  action  for  damages,  or 
for  a  specific  performance  of  the  contract,  and  would  have 
been  if  the  contract  were  lawful.  And  it  may  be  that  it 
would  have  been  lawful  as  between  the  parties,  though 
inoperative  against  the  public. 

Nor  would  it,  as  I  conceive,  have  been  a  violation  of  the 
injunction,  if  at  the  very  time  they  sold  the  iron  to  Gris- 
wold, the  parties  contemplated  an  abandonment  of  the 
road,  or  even  apprehended  a  coming  injunction.  Those 
facts  might  entitle  the  plaintiffs  or  some  other  parties  to 
relief,  but  could  not  make  the  injunction  react.  So  long  as 
the  transaction  between  the  defendants  and  Griswold  was 
a  contract,  changing  or  undertaking  to  change  the  title  to 
the  property,  instead  of  a  merely  colorable  transaction,  or 
a  mere  appointment  of  an  agent,  I  think  the  defendants 
occupy  a  distinct  and  independent  position  from  that  of 
Griswold,  and  are  not  to  be  confounded  or  identified  with 
him. 

Nor  even  if  the  contract  with  Griswold  was  merely  ver- 
bal, (which  is  not  proved,)  so  as  not  to  operate  a  change  of 
title  to  the  real  estate,  or  even  unlawful,  as  against  the 
public,  would  that  make  the  defendants  responsible  for  the 
acts  of  Griswold.  If  the  contract  was  verbal,  it  was  com- 
pletely operative  between  the  parties,  so  long  as  it  received 
their  sanction  and  was  unrevoked ;  it  operated  as  a  license 
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or  authority  to  Griswold  to  remove  the  iron ;  a  license  con- 
ferred before  the  injunction  was  issued ;  conferred  for  a 
consideration  between  the  parties,  and  I  do  not  think  the 
defendants,  by  the  injunction,  were  ordered  to  revoke  it,  or 
do  any  other  positive  act  by  which  the  removal  would  be 
prevented.  And  as  before  stated,  the  unlawfulness  of  the 
act,  as  against  the  public,  (for  such  we  must  assume  it  to  be, 
upon  the  opinion  and  decision  of  the  learned  judge  who 
granted  the  injunction,)  does  not  make  it  necessarily  unlaw- 
ful as  between  the  contracting  parties,  and  I  do  not  see  why 
Griswold  might  not  have  an  action  for  damages  against  the 
defendants,  if  they  prevented  him  from  removing  the  iron. 
And  I  am  of  opinion  that  the  defendants  were  not  required 
by  the  injunction  to  perform  this  positive  act  of  interference. 
But  whether  I  am  right  to  the  full  extent  of  the  pro- 
position last  mentioned  or  not,  I  am  satisfied  upon  the- 
case  now  made,  that  the  plaintiffs  have  not  brought  the 
defendants  within  it.  The  complaint  was  filed  in  evident 
ignorance  of  the  sale  to  Griswold  or  the  Rensselaer  iron 
company,  and  of  course  the  injunction  was  framed  without 
any  allusion  to  or  anticipation  of  the  state  of  facts  thus  pre- 
sented. Neither  the  complaint  nor  the  affidavits,  by  which 
it  is  sought  to  bring  the  defendants  into  contempt  make 
any  reference  to  such  a  sale,  nor  allege  or  suggest  that  such 
a  sale  was  in  contemplation ;  nor  that  the  object  of  such  a 
sale  was  to  accomplish  or  aid  the  project  of  an  abandon- 
ment of  their  road,  or  was  expected  to  be  resorted  to  for 
that  purpose,  and  in  that  manner  to  shield  themselves  from 
responsibility,  or  from  punishment  for  the  violation  of  an 
anticipated  injunction.  In  the  absence  of  any  one  of  these 
allegations,  I  am  not  disposed  to  punish  the  defendants  for 
a  contempt.  The  allegation  of  disobedience  should  be 
direct  and  positive,  and  the  opportunity  to  answer  full  and 
complete.  In  addition  to  this,  the  rights  of  a  third  party, 
Griswold  or  the  Rensselaer  iron  company  are  involved. 
The  contract  for  the  sale  of  the  iron,  however  invalid  it 
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might  seem  to  the  court,  would  not  be  vacated  or  set  aside 
in  a  court  of  equity,  without  making  the  latter  a  party  to 
the  suit.  And  I  doubt  whether  it  would  be  discreet  to 
punish  for  a  violation  of  an  injunction  upon  the  ground  of 
the  alleged  unlawfulness  of  the  contract,  without  giving 
such  party  an  opportunity  to  be  heard. 

An  injunction  is  never  retroactive.  It  can  never  make 
make  an  act  unlawful  or  a  disobedience  to  its  provisions 
which  was  done  before  the  injunction  was  granted.  To 
convict  the  defendants,  therefore,  of  a  contempt,  it  must 
satisfactorily  appear,  either  that  the  defendants,  through 
themselves  or  their  agents,  have  since  knowledge  of  the 
injunction,  violated  its  provisions,  or  had,  before  the  injunc- 
tion, authorized  the  act  prohibited  by  it  to  be  done,  and 
omitted  to  interfere  to  prevent  a  subsequent  violation  by  a 
party  who  stood  to  them  in  the  mere  relation  of  an  agent 
or  subordinate,  whose  movements  they  could  legally  control. 

It  is  said  the  defendants  might  have  refused  their  road 
for  the  transportation  of  the  iron,  or  have  switched  off  the 
cars,  or  in  some  similar  or  other  way,  prevented  its  removal. 
I  have  already  stated  that  the  evidence  is  not  decisive  that 
the  iron  was  carried  awray  on  the  defendants'  road,  or  that 
the  defendants'  cars  were  used  in  the  transportation  of  the 
iron,  or  that  the  defendants  were,  after  the  injunction, 
operating  the  road,  or  using  the  cars.  And  as  before 
remarked,  so  long  as  the  defendants  kept  themselves  and 
their  agents  from  any  direct  or  indirect  connection  with  the 
removal  of  the  property,  I  think  they  were  not  required  by 
the  terms  or  legal  import  of  the  injunction  to  institute  any 
active  or  positive  measures  to  prevent  its  removal  by  third 
persons. 

I  am,  therefore,  of  opinion,  that  the  motion  of  the  plain- 
tiffs should  be  denied,  for  want  of  evidence  sufficient  to 
convict  the  defendants  of  a  contempt.  But  as  the  question 
is  important,  and  the  plaintiffs  claim  that  some  portions  of 
th«  defendants'  affidavits  are  susceptible  of  contradiction 
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or  explanation,  and  as  the  act  charged,  if  committed  by  the 
defendants,  involves  a  direct  contempt  of  the  authority  of 
this  court,  I  think  the  plaintiffs  should  have  leave  to  renew 
the  motion  on  payment  of  $10  costs  of  opposing  the  same. 


SUPREME  COURT. 

GEORGE  S.  ROBBINS    and    GEORGE   A.  ROBBINS    agt.   PAUL 
SEITHEL  AND  CHARLES  H.  LOCK. 

Where  the  plaintiffs  agreed  to  sell  to  one  of  the  defendants,  three  promissory  notes 
at  a  stipulated  price,  and  permitted  him  to  take  them  from  their  office  without 
exacting  payment,  and  nothing  said  about  giving  credit;  that  said  defendant 
agreed  to  sell  said  notes  to  the  other  defendant,  and  permitted  him  to  take  them 
in  the  same  way,  and  the  latter  forthwith  sold  and  delivered  the  notes  to  bona 
fide  customers,  received  the  money,  and  appropriated  part  of  it  to  his  own  use, 
and  sent  the  remainder,  with  a  note,  through  the  first  defendant  to  the  plaintiffs, 

Held,  that  both  defendants  were  properly  arrested  and  held  to  bail ;  it  appearing 
that  all  the  parties  were  note  brokers,  and  the  plaintiffs  alleged  that  they  never 
intended  to  give  credit  to  the  first  defendant,  and  that  it  is  the  universal  custom, 
usage  and  understanding  among  note  brokers  and  dealers  in  commercial  paper  In 
New  York  city,  that  the  transfer  of  the  paper  and  payment  of  the  money  there- 
for shall  be  simultaneous  acts. 

New  York  Special  Term,  May,  1860. 
MOTION  to  vacate  order  to  arrest. 

BONNEY,  Justice.  On  9th  September  last,  an  order  of 
arrest  was  issued  in  this  action,  under  which  the  defendant 
Lock  was  held  to  bail  in  three  thousand  dollars.  The  action, 
as  stated  in  the  complaint,  is  for  the  amount  of  three  prom- 
issory notes,  alleged  to  have  been  on  6th  September,  1859, 
wrongfully  obtained  from  the  plaintiffs  by  defendants,  and 
converted  to  their  own  use. 

The  warrant  was  granted  on  an  affidavit  of  Francis  Bacon, 
stating  that  on  6th  September,  1859,  the  defendant  Seithel, 
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by  fraud  and  deceit,  obtained  from  plaintiffs  three  notes, 
under  color  and  pretence  of  a  purchase  thereof  for  cash, 
which  he  agreed  to  pay  forthwith ;  that,  without  making 
such  payment,  Seithel  wrongfully  delivered  said  notes  to 
defendant  Lock,  who  wrongfully  received  the  same  without 
parting  with  any  consideration  therefor,  and  forthwith  dis- 
posed of  them  to  others  for  $6,104.98,  which  Lock  received 
from  the  purchasers,  and  deposited  in  the  Bank  of  the  Com- 
monwealth, and  then  drew  therefrom  $2,500,  which  he  appro- 
priated to  his  own  use,  and  took  a  certified  check  for  $3,000, 
which  he  sent  to  Seithel,  whom  the  same  afternoon  deliv- 
ered it  to  plaintiffs,  together  with  a  note  written  by  Lock 
to  Seithel,  true  perhaps  in  the  letter,  but  clearly  convoying, 
and  intended  to  convey,  a  false  impression.  The  affidavit, 
in  my  opinion,  authorized  the  issuing  of  the  warrant. 

The  defendant  Lock  moved  to  discharge  the  warrant  of 
arrest.  The  papers  show  in  substance,  that  the  plaintiffs 
agreed  to  sell  the  notes  in  question  to  Seithel,  at  an  agreed 
price,  and  permitted  him  to  take  them  from  their  office 
without  exacting  payment.  Nothing  was  said  about  giving 
credit;  that  Seithel  agreed  to  sell  said  notes  to  Lock,  and 
permitted  him  to  take  them  without  exacting  payment ; 
nothing  said  about  payment;  and  that  Lock  forthwith  sold 
and  delivered  the  notes  to  bona  fide  customers,  received  the 
money  therefor,  and  disposed  of  it  as  before  stated. 

The  said  parties  are  all  note  brokers  or  negotiators,  and 
the  whole  transaction  was  on  the  same  day,  (6th  September, 
1859,)  and  in  New  York.  Seithel  had  before  this  time  on 
several  occasions,  purchased  paper  of  plaintiffs,  and  he  had 
previously  had  his  place  of  business  in  the  same  room  with 
Lock,  at  130  Water  street,  but  it  is  denied  that  they  were 
ever  partners,  or  interested  together  in  business,  and  since 
August  last,  Seithel  had  been  at  another  place.  The  plain- 
tiffs deny  that  they  ever  gave  or  intended  to  give  credit  to 
Seithel,  and  state,  that  it  is  the  universal  custom,  usage, 
and  understanding  among  brokers  and  dealers  in  commer- 
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cial  paper  in  New  York,  that  the  transfer  of  the  paper  and 
payment  of  the  money  therefor,  shall  be  simultaneous  acts. 

It  is  insisted  on  behalf  of  defendant  Lock,  that  the  plain- 
tiffs delivered  the  notes  to  Seithel  without  exacting  previous 
or  simultaneous  payment  of  the  money,  and  thereby  gave 
him  credit  and  time  for  payment  of  the  consideration,  and 
that  Seithel  thereupon  became  the  owner  of  and  acquired 
good  title  to  the  notes,  with  right  to  dispose  of  them  as  his 
own  property  and  as  he  pleased  ;  that  by  the  transaction 
between  Lock  and  Seithel,  the  defendant  Lock  acquired  a 
perfect  title  to  the  notes  against  Seithel,  the  plaintiffs,  and 
all  other  persons,  arid  that  the  plaintiffs  can  maintain  no 
action  against  him  for  either  the  notes  or  their  proceeds  or 
value. 

I  am  satisfied  that  the  plaintiffs  never  intended  to  give 
Seithel  credit  for  the  price  of  the  notes,  and  that  the  notes 
were  not  so  delivered  to  him,  but  that  plaintiffs  might,  under 
title  seven,  chapter  two,  section  206,  &c.,  of  the  Code,  l^ive 
reclaimed  them  from  any  and  every  person,  except  a  bona 
fide  purchaser  of  the  notes. 

If  Lock  had  retained  the  notes,  without  making  payment 
for  them  until  action  commenced,  the  plaintiffs  might,  in 
my  judgment,  have  taken  them  from  him.  The  vendees  of 
Lock  by  their  purchase  and  payment  in  good  faith  acquired 
good  title  to  the  notes,  and  the  question  now  is  whether 
the  plaintiffs,  who  could  have  recovered  the  notes  from 
Lock,  if  they  had  remained  in  his  hands,  can  maintain  this 
action  against  him  for  the  balance  of  the  proceeds  which 
he  has  received  for  them,  and  not  paid  over,  and  therein 
hold  him  to  bail,  under  title  seven,  chapter  one  of  the  Code, 
or  otherwise.  The  plaintiffs  have  a  clear  equity  to  the 
money  demanded,  as  well  against  Lock  as  against  Seithel. 
Whether  or  not  they  can  enforce  it  against  Lock,  in  this 
action,  will  depend  on  the  facts  which  shall  be  proved  at 
the  trial. 

The  affidavits  are  conflicting,  and  it  is  not  incumbent  on 
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me  now  to  try  and  decide  the  case  on  them.  The  defend- 
ant has  given  bail  under  a  warrant  regularly  issued,  on  a 
sufficient  affidavit,  and  the  papers  before  me  do  not,  in  my 
judgment,  show  sufficient  cause  for  discharging  such  war- 
rant and  bail. 

Motion  denied,  ten  dollars  costs. 


SUPREME  COURT. 

HARRIET  KISSAM  agt.  WILLIAM  T.  HAMILTON. 

BENJAMIN  K.  BROTHERSOJJ  agt.  SAME. 

JOSEPHINE  KISSAM  agt.  SAME. 

ELIZA  A.  V  ROOM  AN  agt.  SAME. 

PETER  R.  K.  BROTHERSON  agt.  SAME. 

SAMUEL  M.  KISSAM  agt.  SAME. 

An  action  of  ejectment,  or  for  possession  of  real  property,  against  a  tole  defendant, 
who  dies  before  a  report  of  rtftree*  it  made,  or  verdict  rendered,  abates,  abto~ 
lutcly,  and  no  judgment  upon  each  report  or  verdict  can  be  entered  nunc  pro 
tune,  because  such  report  or  verdict  is  null  and  void. 

A  report  of  referees  is  not  considered  made  nor  the  case  decided  until,  the  report  ii 
tigned.  The  delay  by  refereet  in  making  and  delivering  their  report,  that  is, 
while  the  case  remains  with  them  sub  judice,  it  not  to  be  deemed  the  delay  of 
the  court. 

Saratoga  Special  Term,  December,  1860. 

MOTION  for  leave  to  file  referee's  report  in  each  of  these 
actions  nunc  pro  tune  as  of  July  1,  1857,  and  to  enter  judg- 
ment therein,  the  defendant  having  died  ;  also  to  substitute 
Elisha  G.  Shepard  as  defendant  in  each  cause.  The  actions 
were  ejectment.  They  were  commenced  in  1854-5.  They 
were  put  at  issue  and  referred  by  consent  of  parties  to  Judge 
PAIGE,  Judge  GIBSON  and  Judge  BELDING,  as  referees,  who 
VOL.  XX.  24 
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heard  the  same,  and  to  whom  they  were  finally  submitted, 
in  January,  1856.  In  January,  1858,  the  defendant  Hamil- 
ton died.  In  August,  1859,  the  referees  made  their  report 
in  each  cause  in  favor  of  the  defendant.  Afterwards  Elisha 
G.  Shepard  purchased  the  premises  of  the  heirs  at  law  of 
Hamilton,  deceased,  and  entered  into  possession.  The 
remaining  facts  will  appear  in  the  opinion. 

BOCKES,  Justice.  The  motion  for  leave  to  file  the  report 
of  the  referees  in  these  actions,  and  to  enter  judgment  nunc 
pro  tune,  was  first  made  before  me  in  July  last,  and  it 
seemed  to  me  that  there  was  an  insuperable  difficulty  in  the 
way  of  the  motion,  for  the  reason  that  there  was  no  defend- 
ant, nor  any  one,  before  me,  representing  the  interest  of  the 
late  defendant  in  the  actions.  The  motion  was  made  by 
the  attorney  for  the  late  defendant,  and  in  behalf  of  his 
administrators. 

The  notice  of  motion  was  by  E.  F.  B.,  "attorney  for 
defendant,  and  for  administratrix  and  administrators  of  said 
Hamilton."  But  the  attorneyship  for  Hamilton  terminated 
on  his  decease,  and  the  administrators  of  his  estate  had  no 
fixed  or  determinate  right  or  interest  in  his  real  property, 
which  descended  to  his  heirs  at  law,  subject  to  the  payment 
of  such  of  his  debts  as  should  remain  unsatisfied  after  the 
due  application  of  his  personal  effects.  All  the  moving 
affidavit  stated  on  this  subject  was  this :  "  that  said  defend- 
ant Hamilton  died  about  January,  1858,  and  Fanny  R. 
Hamilton  was  appointed  administratrix,  and  Roscius  /R. 
Kennedy,  administrator  of  his  estate." 

The  papers,  therefore,  did  not  show  that  the  moving  par- 
ties had  any  standing  in  court  on  the  motion,  unless  it 
could  be  maintained  that  the  causes  of  action,  (the  actions 
were  ejectment,)  survived  against  the  personal  representa- 
tives of  the  deceased  defendant. 

It  seemed  to  me  very  plain,  that  such  causes  of  action 
did  not  survive,  and  understanding  that  Mr.  Shepard  had, 
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through  the  heirs  at  law,  of  the  deceased  defendant,  suc- 
ceeded by  purchase,  to  his  interest  in  the  premises  in  con- 
troversy, it  was  suggested  that  he  should  apply,  if  he  desired 
the  benefits  and  risks  of  the  litigation,  to  be  substituted  as 
defendant  in  the  place  of  Hamilton,  deceased.  It  appeared 
to  me  that  there  could  then  be  no  valid  objection  to  the 
motion,  as  Mr.  Shepard  was  abundantly  responsible;  was 
in  the  actual  possession  of  the  premises,  and  the  plaintiffs 
could  then  appeal  if  dissatisfied  with  the  judgment,  without 
delay  or  compromise  of  rights.  I  deemed  it  eminently  just 
and  desirable  to  secure  to  those  interested,  the  rights  and 
advantages  resulting  from  the  trials  already  had  at  a  great 
expense  of  time,  labor  and  money. 

In  accordance,  with  this  suggestion,  Mr.  Shepard  pre- 
sented his  petition,  praying  to  be  substituted  in  the  actions 
as  defendant  in  the  place  and  stead  of  Hamilton  deceased, 
and  on  the  hearing  of  the  motion  for  such  substitution,  on 
31st  December,  1860,  I  announced  to  the  counsel  for  the 
respective  parties,  that  I  would  consider  both  motions 
together. 

It  is  hardly  necessary  to  remark,  that  the  results  of  the 
litigation  in  these  causes  should  be  secured  if  possible,  inas- 
much as  it  is  fair  to  assume  that  the  questions  litigated 
before  the  eminent  counsel  who,  as  referees,  decided  these 
cases,  have  been  fully  and  carefully  considered  and  correctly 
determined. 

I  am  constrained,  therefore,  to  grant  the  motion  unless 
it  would  be  in  direct  violation  of  well  settled  rules  of  law. 

The  actions  were  brought  in  1854-5,  to  recover  real  pro- 
perty, the  plaintiffs  claiming  respectively  the  same  lot, 
intending,  doubtless,  on  the  trial  to  succeed  each  for  an 
undivided  part.  The  actions  were  put  at  issue,  and  were 
refered  to  these  referees  to  hear  and  determine.  They  were 
heard  before  the  referees,  and  finally  submitted  to  them  in 
January,  1856.  The  referees  held  them  under  advisement, 
until  August,  1859,  when  they  made  and  signed  their  report 
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in  favor  of  the  defendant.     In  the  meantime,  and  in  Janu- 
ary, 1858,  the  defendant  Hamilton,  died. 

His  heirs  at  law,  conveyed  the  premises  to  Elisha  G. 
Shepard,  who  is  now  in  the  actual  possession  of  the  premi- 
ses, claiming  to  own  them  in  fee. 

The  objection  to  the  motions  is  that  the  causes  of  action 
did  not  survive  ;  that  the  actions  abated  on  the  decease  of 
Hamilton,  in  January,  1858. 

At  common  law,  the  death  of  a  sole  plaintiff  or  sole 
defendant,  before  final  judgment  abated  the  suit;  so  the 
action  of  ejectment  abated  at  common  law,  on  the  decease 
of  a  sole  defendant  before  verdict.  (Putnam  agt  Van  Buren, 
7  How.,  31  ;  Moseley  agt.  Jllb.  JV.  R.  Co.,  14  How.,  72.)  In 
the  last  case  cited,  PAIGE,  J.,  remarked,  a  cause  of  action 
in  tort,  as  for  example,  an  entry  into  the  lands  of  another, 
and  the  unlawful  withholding  from  him  of  the  possession 
thereof,  is  personal  to  the  tort  feasor ;  it  dies  with  his  per- 
son and  cannot  at  common  law  be  continued  against  his 
grantee  by  a  transfer  of  his  interest  in  the  real  property 
in  respect  to  which  the  tort  was  committed.  (See  also 
Vrooman  agt.  Jones,  5  Hoiv.,  370.)  It  was  said,  however, 
in  Requa  agt.  Holmes,  (19  How.,  on  page  433,)  that  while 
the  death  of  the  party  abated  the  suit  as  to  him,  and  his 
interest  in  the  lands,  such  event  did  not  remit  the  proceed- 
ings as  regarded  his  heirs  at  law,  to  the  same  condition  as 
if  no  action  had  been  taken,  but  that  the  action  could  be 
revived.  But  the  learned  judge  was  here  speaking  of  an 
action  of  partition,  which  is  saved  by  statute.  (2  R.  S.,  387, 
^§  6  and  7.)  But  without  extending  the  examination  to  cases 
other  than  those  sounding  in  tort,  it  is  beyond  dispute  that 
at  common  law,  the  death  of  a  sole  plaintiff  or  sole  defend- 
ant before  judgment  or  verdict  in  an  action  ex  delicto, 
abated  the  action.  The  cause  of  action  died  with  the  per- 
son. (7  How.,  32,  supra.) 

Is  the  law  changed  by  statute  ?     It  is  provided  by  statute 
that  the  action  of  ejectment  shall  not  abate  by  the  death 
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of  any  plaintiff,  or  of  one  of  several  defendants,  after  issue 
and  before  verdict  or  judgment ;  but  the  same  proceedings 
may  be  had  as  in  other  actions  to  substitute  the  name  of 
those  who  may  succeed  to  the  title  of  the  plaintiff  so  dying, 
in  which  case  the  issue  shall  be  tried  as  between  the  orig- 
inal parties;  and  in  case  of  the  death  of  a  defendant,  the 
cause  shall  proceed  against  the  other  defendants.  (2  R.  S., 
308,  $  32.) 

This  statute  does  not  reach  the  case  of  the  decease  of  a 
sole  defendant  before  verdict  or  judgment.  It  is  in  aid  of 
a  case  in  which  a  plaintiff  or  one  of  several  defendants  in 
ejectment  dies  before  verdict  or  judgment.  (James  agt. 
Burnett,  10  Wend.,  540 ;  Boynton  agt,  Hoyt,  1  Demo,  53.) 
The  heirs  at  law,  or  successors  in  interest  of  a  sole  defendant 
who  dies  before  verdict  obtain  no  right  of  revivor  or  of 
substitution  under  this  statute. 

It  is  provided  by  section  four,  (2  R.  S.,  387,  §  4,)  that 
after  verdict  shall  be  rendered  in  any  action,  if  either  party 
die  before  judgment  be  actually  entered  thereon,  the  court 
may,  within  two  terms  after  such  verdict,  enter  final  judg- 
ment in  the  name  of  the  original  parties  ;  and  the  Code 
(last  clause  of  section  121,)  declares  that  after  a  verdict 
shall  be  rendered  in  any  action  for  a  wrong,  such  action 
shall  not  abate  by  the  death  of  any  party,  but  the  case 
shall  proceed  thereafter  in  the  same  manner  as  in  cases 
where  the  cause  of  action  now  survives  by  law. 

Had  the  reports  of  the  referees  in  the  cases  in  which  this 
motion  is  made,  been  signed  and  delivered  before  the  death 
of  Hamilton,  the  practice  would  have  been  plain,  to  allow 
the  cases  to  proceed  in  the  same  manner  as  in  cases  where 
the  cause  of  action  now  survives  by  law. 

This  brings  me  to  consider  the  question,  whether  the 
reports  of  the  referees  are  to  be  treated  and  considered  the 
same  as  would  be  the  verdict  of  a  jury,  which  also  involves 
the  question  in  regard  to  the  time  when  the  reports  shall 
be  deemed  to  have  taken  effect. 
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It  may  be  safely  assumed,  I  apprehend,  that  the  report  of 
referees  is  within  the  spirit  of  the  statute  regulating  the 
entry  of  judgment  after  the  death  of  a  party,  on  verdicts 
rendered  by  juries.  It  has  been  so  decided.  (  Scranton  agt. 
Baxter,  3  Sandf.,  660  ;  Burhans  agt.  Burhans,  10  Wend., 
601 ;  Ehle  agt  Moyer,  8  How.,  244.) 

On  this  point  the  facts  are,  that  the  cases  were  submitted 
to  the  referees,  January  1856  ;  the  defendant  died  January, 
1858,  and  the  referees' reports  were  made  August,  1859.  Do 
the  decisions  of  the  referees  relate  back  and  take  effect  as  of 
the  time  when  the  cases  were  submitted  ?  Regarding  the 
reports  as  verdicts,  and  how  stands  the  question  ? 

It  was  formerly  the  law  that  a  verdict  and  judgment 
related  back  to  the  first  day  of  the  term  at  which  they 
were  rendered.  Hence  if  the  party  were  alive  after  that  day, 
no  note  need  be  taken  of  his  decease,  but  the  costs  could  be 
taxed  and  judgment  entered  after  his  death  (Morris  agt. 
Carson,  7  Cow,  281.)  But  it  is  now  declared  by  statute, 
that  a  verdict  is  absolutely  void,  unless  actually  rendered 
before  the  decease  of  the  party.  (2  JR.  S.,  387,  §  5.)  Sec- 
tions one,  two,  three  and  four,  provide  for  the  continuance 
of  actions  in  certain  cases  therein  specified,  and  by  section 
five,  it  is  declared  that  nothing  therein  contained,. shall  be 
construed  to  authorize  the  entry  of  a  judgment  against  a 
party  who  shall  have  died  before  a  verdict  actually  rendered 
against  him,  notwithstanding  he  may  have  died  on  the  first 
or  any  other  day  of  the  term  or  sitting  of  the  court  at 
which  such  verdict  shall  have  been  taken ;  but  such  verdict 
shall  be  absolutely  void. 

This  statute  takes  away  all  right  to  give  a  verdict  effect 
by  relation,  but  if  actually  rendered  in  the  lifetime  of  the 
parties,  it  will  be  saved  by  other  statutes. 

But  it  is  urged  that  the  court  will  not  permit  the  rights 
of  parties  to  be  prejudiced  by  its  own  delay.  This  is  a 
sound  rule,  the  aid  of  which  is  often  invoked.  It  has 
been  frequently  applied  to  cases  where  proceedings  were 
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stayed  or  delayed  after  verdict,  or  after  the  rights  of  the 
parties  had  been  in  some  way,  or  to  some  extent  concluded. 
1  know  of  no  case,  since  the  statute  above  cited,  where 
judgment  has  been  ordered  nunc  pro  tune  on  a  verdict  or 
report  of  referees,  unless  such  verdict  or  report  was  obtained 
during  the  life  of  the  parties. 

It  was  held  in  Ogden  agt.  Lee,  (3  How.,  153.)  that  the 
right  to  have  the  judgment,  must  be  determined  during  the 
life  of  the  other  party.  So  if  the  right  is  concluded  by 
verdict,  non-suit,  report  of  referees  or  the  like,  and  for  any 
reason  the  case  is  thereafter  held  sub  judice,  and  during 
such  time  the  defendant  dies,  judgment  will  be  ordered 
nunc  pro  tune,  or  such  other  proceedings  will  be  permitted 
as  will  secure  the  benefits  and  advantages  of  the  verdict. 
(18  Wend.,  543;  10  Wend.,  601;  12  Wend.,  245;  4  Barb., 
504  ;  4  Cow.,  423 ;  1  How.,  140  ;  3  How.,  153  ;  8  How.,  244 ; 
20  Wend.,  677.)  This  course  would  be  permitted  too,  on 
common  law  principles.  (See  cases  cited.) 

It  will  be  seen  on  examination,  that  in  all  these  cases, 
the  rights  of  the  litigants  had  been  determined  either  by 
verdict,  report  of  referees  or  non-suit  before  the  decease  of 
the  party. 

The  case  of  Ehle  agt.  Moyer,  (supra,)  is  cited  as  an 
exception,  and  as  an  authority  in  favor  of  the  motion.  But 
the  decision  in  that  case  was  put  expressly  on  the  ground 
that  the  case  stood  the  same  as  if  there  had  been  a  verdict 
or  report  of  referees  before  the  decease  of  the  party,  by 
which  the  rights  of  the  parties  were  concluded.  Judge 
ALLEN  then  said,  that  by  the  previous  proceedings  the  case 
stood  "  the  same  as  if  after  verdict ;"  and  he  added,  that  it 
was  "  like  that  class  of  cases  where  the  part}*  having 
obtained  a  verdict  or  non-suit,  dies  while  the  cause  is  sub 
judice." 

In  Rightmyer  agt.  Dunham,  (12  Wend.,  245,)  the  decision 
was  put  on  the  ground  that  the  plaintiff  having  obtained  a 
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verdict  before  the  decease  of  the  party,  had  thus  established 
his  cause  of  action. 

But  can  the  delay  by  referees  in  making  and  delivering 
their  report  be  deemed  the  delay  of  the  court  ?  I  think 
not.  The  case  proceeds  according  to  the  common  course 
of  the  law.  It  must  be  assumed  that  referees  do  not  con- 
clude their  deliberations  or  arrive  at  a  result  until  the 
report  is  made.  The  case  is  not  decided  until  the  report  is 
signed  ;  until  then  they  may  open  it  for  further  evidence ; 
reconsider  and  change  their  conclusions.  (Ayerault  agt. 
Sackett,  17  How.,  507.)  While  the  case  is  under  consider- 
ation by  the  referees,  after  being  submitted,  they  occupy 
the  same  position  and  relation  to  it,  with  some  additional 
powers  however,  as  a  jury  while  deliberating.  As  well 
might  it  be  said  that  the  period  of  deliberation  by  a  jury 
was  the  delay  of  the  court,  as  to  say  the  same  of  the  time 
taken  by  referees  to  determine  on  and  make  their  report. 

It  has  been  assumed  that  the  report  of  referees  and  ver- 
dict of  a  jury  might  be  deemed  to  stand  alike  for  all  the 
purposes  of  this  motion. 

The  statutes  relating  to  verdicts  should  then  apply  to 
reports  of  referees.  It  follows,  therefore,  that  the  report 
of  referees,  like  the  verdict  of  a  jury,  is  absolutely  void, 
unless  rendered  in  the  life  of  the  party  against  whom  it  is 
made.  The  actions  in  which  these  motions  are  made, 
abated,  on  the  decease  of  the  defendant  Hamilton,  in  Jan- 
uary, 1858,  a  year  and  a  half  prior  to  the  making  of  the 
referees'  report. 

The  actions  were  for  unlawfully  withholding  real  pro- 
perty. This  was  the  alleged  cause  of  action  against  Ham- 
ilton in  each  case.  Such  causes  of  action  did  not  survive 
or  continue  against  his  heirs  at  law,  personal  representa- 
tives or  successors  in  interest,  but  died  with  his  person. 
Such  was  the  common  law,  and  there  is  no  statute  which 
saves  them,  or  under  which  they  can  be  revived  or  con- 
tinued. The  plaintiffs  in  these  actions  could  not  compel 
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either  the  heirs  at  law  of  the  deceased  defendant,  or  any 
one  who  might  succeed  to  his  interest  in  the  premises  to 
come  in  and  defend.  This  I  understand  to  be  decided  in 
Putnam  agt.  Van  Buren,  (7  how.,  31,)  which  is  a  general 
term  decision,  overruling  Waldorph  agt.  Bortle,  (4  How., 
358).  This  being  so,  it  would  seem  to  follow  that  the  heirs 
and  successors  in  interest  of  the  deceased  defendant  can- 
not compel  the  plaintiffs  to  accept  them  as  defendants  in 
his  place. 

But  the  right  to  move  to  have  an  action  continued  under 
section  121,  of  the  Code,  after  one  year  from  the  death  of  a 
party,  is  not  given  to  the  heirs  at  law  or  personal  represen- 
tatives or  successors  in  interest  of  a  deceased  defendant  in 
any  case.  (Keene  agt.  La  Farge,  16  How.,  377.)  Nor  can 
Mr.  Shepard  come  in  under  the  clause  of  section  121,  which 
provides  that  in  case  of  any  other  transfer  of  interest,  the 
action  shall  be  continued  in  the  name  of  the  original  party, 
or  the  court  may  allow  the  person  to  whom  the  transfer  is 
made  to  be  substituted  in  the  action.  This  clause  contem- 
plates a  transfer  other  than  by  death  ;  contemplates  an 
existing  pending  action,  and  the  substitution  of  one  person 
in  the  place  of  another ;  not  a  case  where  the  action  has 
abated  by  the  death  of  a  party. 

So,  too,  section  118  of  the  Code,  has  here  no  application 
to  an  action  which  has  abated. 

I  find,  therefore,  that  my  suggestion  to  have  Mr.  Shepard 
substituted  as  defendant  in  the  action  in  the  place  of  Ham- 
ilton, deceased,  was  without  foundation.  There  is  clearly 
no  authority  for  it. 

In  my  judgment  the  actions  abated  on  the  decease  of  the 
sole  defendant,  in  January  1858  ;  and  further,  that  the 
referees'  reports  made  in  August,  1859,  in  the  actions  were 
nullities.  Hence  the  motions  must  be  denied  ;  but  without 
costs. 

In  regard  to  the  case  in  which  Samuel  M.  Kissam  is  plain- 
tiff, it  is  shown  that  he  is  also  dead,  and  that  he  died  before 
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the  cause  was  submitted  to  the  referees.  This  fact  would 
dispose  of  the  motion  as  to  that  case.  But  if  correct  in  the 
views  above  taken  it  is  unnecessary  to  take  notice  of  this 
fact. 

I  have  held  the  papers  on  the  first  motion  an  unusually 
long  period  of  time,  hoping  to  see  my  way  clear  to  a  decis- 
ion favorable  to  the  application ;  and  have  examined  both 
motions  carefully,  and  with  a  strong  desire  to  decide  them 
in  some  way  to  give  effect  to  the  conclusions  of  the  referees. 
But  the  law  is  clearly  adverse  to  the  motions,  and  I  am 
compelled,  reluctantly,  to  deny  them. 

Motions  denied,  but  without  costs. 


SUPREME  COURT. 

THE  PEOPLE  ex  rel.  CHARLES  P.  SANDERS  agt.  WILLIAM  M. 
COLBORNE,  Treasurer,  &c. 

A  county  clerk  has  authority  to  tax  costs  in  special  proceedings  under  the  Revised 
Statutes,  (on  mandamus)  although  such  costs  are  not  provided  for  by  the  Code. 

A  public  officer  is  entitled  to  double  costs  where  he  succeeds  upon  a  proceeding  by 
mandamus  against  him.  And  it  seems  that  such  costs  may  be  awarded  either  as 
in  an  action,  or  a  proceeding  upon  mandamus,  under  the  Revised  Statutes.  The 
definition  of  an  "action"  considered. 

The  statute  allowing  double  costs  to  public  officers  applies  to  acts  of  nonfeasance, 
as  well  as  to  malfeasance. 

Schenectady  Special  Term,  February,  1861. 
MOTION  for  re-adjustment  of  costs. 

S.  W.  JACKSON,  for  relator. 
D.  C.  SMITH,  for  defendant. 

POTTER,  Justice.  This  case  comes  up  upon  proceedings 
for  an  alternative  mandamus  against  the  defendant,  to  re- 
quire him  to  charge  the  several  towns  in  the  county  of 
Schenectady  with  their  respective  portions  of  money  paid 
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by  the  superintendent  of  the  poor,  chargeable  to  such  towns 
respectively,  during  the  preceding  year,  (1859)  in  pursu- 
ance of  the  provisions  of  the  1st  Revised  Statutes,  626,  ^  47. 

The  defendant  made  a  return  to  such  alternative  writ, 
stating  that  the  superintendent  of  the  poor  had  made  no 
report  from  which  he  (the  defendant)  could  make  such 
charges  as  were  required.  To  this  return  the  relator  de- 
murred. The  demurrer  was  overruled  at  special  term,  and 
that  order  was  affirmed  on  an  appeal,  brought  by  the 
relator  to  the  general  term,  with  costs. 

The  clerk  of  Schenectady  county,  on  the  adjustment  of 
costs  for  judgment,  allowed  double  costs,  as  was  claimed 
by  the  counsel  for  the  defendant,  on  the  ground  that  the 
defendant  was  a  public  officer,  and  entitled  thereto  under 
the  provisions  of  2d  Revised  Statutes,  617,  §4.  (24-)  Tne 
relator  now  appeals  from  this  adjustment. 

The  first  objection  raised  by  the  relator  was,  that  the 
county  clerk,  in  such  a  case,  had  no  power  to  adjust  costs, 
inasmuch  as  the  costs  of  such  proceedings  were  not  pro- 
vided for  by  the  Code;  but  were  costs  allowable,  if  at  all, 
under  the  provisions  of  the  Revised  Statutes,  which  clerks 
of  counties  had  no  power  to  tax.  I  think  this  objection 
is  not  well  taken.  By  the  65th  section  of  the  judiciary  act, 
chap.  280,  Laws  of  1847,  clerks  of  counties  are,  by  virtue 
of  their  offices,  made  clerks  of  this  court,  and  vested  with 
all  the  powers  of  the  clerks  of  the  supreme  court  under  the 
former  system;  and  the  311th  section  of  the  Code  recog- 
nizes this  power.  This  was  directly  so  held  in  the  eighth 
district,  at  general  term,  in  Whedock  agt.  Hotchkiss,  (18 
How.  Pr.  R.,  469.)  If  the  defendant  is  entitled  to  double 
costs,  I  think  the  clerk  had  the  power  to  adjust  them. 
(See  also  Sortie  agt.  Oilman,  19  How.  Pr.  fl.,  3.) 

The  court  of  appeals  have  also  settled  the  question  now, 
that  the  Revised  Statutes,  allowing  double  costa,  are  not 
abrogated  by  the  provisions  of  the  Code,  but  are  in  force. 
(See  also  Bortle  agt.  Oilman,  supra.)  Besides,  the  471st 
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section  of  the  Code  expressly  excepts  proceedings  by  man- 
damus from  being  affected  by  the  provisions  of  the  second 
part  of  the  Code,  which,  it  will  be  seen,  contains  the  direc- 
tions as  to  the  manner  of  commencing  actions,  and  also  the 
provision  as  to  costs  in  actions  commenced  under  it. 

The  next  objection  raised  to  the  adjustment  is,  that 
double  costs  are  only  allowed  by  the  Revised  Statutes  in 
actions',  and  it  is  insisted  that  a  proceeding  by  mandamus 
is  not  an  action.  To  determine  this  objection  it  becomes 
necessary,  first :  to  ascertain  what  is  meant  by  the  use  of 
the  word,  or  term,  action,  in  legal  parlance. 

Excluding  the  Code  definition,  at  present,  as  inappli- 
cable, and  finding  in  the  Revised  Statutes  no  definition 
limiting  its  use  from  what  it  has  ordinarily  been  under- 
stood to  mean  by  the  profession,  by  the  common  law  autho- 
rities, and  by  examination  of  the  elementary  writers  and 
law  lexicons,  we  may  assume  that  the  common  law  mean- 
ing, or  definition,  remains  still  unchanged. 

One  of  the  oldest  of  English  legal  definitions,  of  "action" 
is  that  given  by  Lord  COKE  ;  that  "  it  is  the  form  of  a  suit 
given  by  law  for  the  recovery  of  that  which  is  one's  due, 
the  lawful  demand  of  one's  right,"  (Co.  Litt.,  285,  285,  a.) 
BLACKSTONE,  traces  his  definition,  back  to  the  civil  law; 
in  which  Cicero  defines  an  action,  to  be  "  the  means  by 
which  men  litigate  with  each  other."  (3  Blackstone  Com., 
117.)  BRACTON,  I  think,  embodies  the  whole  idea  of  an 
action  much  better,  in  the  Latin  expression,  "  trinus  actus, 
trium  personarum"  which  seems  to  include  not  only  the  act 
of  a  plaintiff,  who  makes  a  lawful  demand,  and  the  act  of  a 
defendant,  in  opposition  ;  but  also,  the  act  of  a  court  in 
passing  judgment  between  the  parties.  This  is  full  and 
comprehensive,  and  I  think,  best  expresses  our  notion  of  a 
legal  action,  in  the  ordinary  understanding  of  the  term. 
This  would  include  the  less  comprehensive,  and  less  per- 
spicuous definition  of  an  action,  given  in  the  Code,  (§  2,) 
to  wit :  "  An  action,  is  an  ordinary  proceeding  in  a  court  of 
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justice,  by  which  a  party  prosecutes  another  party,  for  the 
enforcement  or  protection  of  a  right,  the  redress  or  preven- 
tion of  a  wrong,  or  the  punishment  of  a  public  offence,"  aa 
well  as  the  more  apt  conclusion  of  Justice  HARRIS,  in  People 
agt.  County  Judge  of  Rtnsselaer,  (13  How.  Pr.  R.,  400,)  in 
which  ho  says,  "  any  judicial  proceeding  which,  if  conducted 
to  a  termination,  will  result  in  a  judgment,  is  an  action." 
By  the  rule  of  construing  statutes,  we  are  bound  to  assume 
that  the  legislature  in  preparing  the  language  of  statutes, 
employed  the  terms,  in  the  ordinary  sense  in  which  such 
language  is  understood  by  lawyers  and  courts.  The  Revised 
Statutes,  have,  as  we  shall  see,  in  frequent  instances,  used 
the  word  li  suit,1'  as  synonymous  with  action ;  and  it  was, 
and  is  every  day's  practice,  (certainly  before  the  Code,) 
among  jurists  and  lawyers,  when  speaking  of  a  legal  pro- 
ceeding, to  use  action,  and  suit,  as  synonymous  terms. 
Indeed,  suit,  was  the  more  general  term  of  the  two ;  and 
much  the  most  comprehensive ;  in  fact  euit  includes  an 
action.  Lord  COKE  says,  the  word  "  suit,"  includes  the  exe- 
cution, which  the  word  "  action"  does  not.  "  So,  (says  he,) 
if  the  body  of  a  man  be  taken  in  execution,  and  the  plain- 
tiff releaseth  all  actions,  yet  he  shall  remain  in  execution ;" 
but  "  if  he  release  all  suits,  the  execution  is  gone."  4i  And 
so  note  a  diversity,"  &c.  (Co.  Lift.,  21)1,  «.)  In  Didier 
agt.  Dai'ison,  (10  Puigc  R.,  516,  517,)  Chancellor  WALWOHTH 
says,  "  The  word  action  when  used  in  the  Revised  Statutes, 
is  intended  to  designate  a  proceeding  in  a  court  of  law. 
But  when  the  word  'suit'  is  used,  in  reference  to  legal  pro- 
ceedings by  the  revisers  of  the  statute,  it  may  apply  to  a 
proceeding  either  at  law,  or  in  equity."  In  the  2d  Revised 
Statutes,  618,  619,  and  especially  that  portion  which  relates 
to  costs,  the  word  suit,  is  used  as  an  intended  synonym,  for 
action,  as  follows  :  Section  38.  "  In  suits  against  executors 
and  administrators,  in  which  the  plaintiff  shall  recover 
costs,"  <fcc.  Section  39.  "In  civil  suits  and  proceedings, by 
or  in  the  name  of  the  people,"  <fec.,  u  the  people  shall  be 
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liable  for  costs,"  &c.  Section  40.  "  Where  a  suit  or  pro- 
ceeding shall  be  instituted  in  the  name  of  the  people  of 
this  state  on  the  relation  of  any  citizen,  such  relator  shall  be 
liable  for  costs,  in  the  same  cases,  and  to  the  same  extent, 
as  if  such  suit  or  proceeding  had  been  commenced  in  his 
own  name."  Section  41.  "  In  all  suits  which  may  be  com- 
menced in  the  name  of  the  people  of  this  state,  when  the 
debt,"  &c.  Section  42.  "  In  suits  and  proceedings  upon 
writs  of  mandamus,  the  supreme  court  may,  in  its  discretion, 
award  or  refuse  costs  to  any  party  therein."  Whenever 
the  court  so  award  costs,  it  means  the  costs  allowed  by 
statute,  unless  it  is  otherwise  expressed. 

It  is  obvious  from  the  very  character  of  the  proceedings 
intended,  by  the  language,  "  suits"  and  "  proceedings,"  in  the 
sections  above  quoted,  that  actions,  according  to  the  defini- 
tions we  have  above  given,  were  intended.  I  am,  therefore, 
clear  in  my  view  of  its  meaning,  that  the  proceeding  now 
in  question,  was  an  action  ;  though  I  do  not  regard  that 
conclusion  as  even  necessary  for  the  purpose  of  determining 
the  right  to  costs  in  this  case.  For  that  purpose,  we  need 
not  distinguish  it  from  "  a  proceeding  upon  mandamus." 
Either  would  entitle  to  costs,  if  the  court  so  ordered. 

The  next  objection  taken  to  the  adjustment,  is,  that  the 
proceeding  is  not  brought  against  the  defendant  "  for  or 
concerning  the  omission  to  do  anything  which  it  was  his 
official  duty  to  perform." 

I  think  tlie  facts  are  against  this  objection.  The  defend- 
ant, as  county  treasurer,  was  charged  in  the  alternative 
mandamus,  that  it  was  his  duty  as  such  officer,  in  the 
accounts  kept  by  him  with  the  several  towns  in  his  county, 
respectively,  to  charge  them,  respectively,  with  certain  por- 
tions of  money  paid  by  the  superintendent  of  the  poor  of 
said  county  for  the  support  of  the  poor  of  such  towns ;  as 
required  by  statute ;  and  the  said  writ  also  charged  the  said 
defendant,  as  such  officer,  among  other  things,  as  follows  : 
"  and  whereas,  you,  in  disregard  and  neglect  of  the  statute 
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in  such  case  made  and  provided,  have  charged,  <tc."  (set- 
ting forth  how  otherwise  such  charges  were  made.)  "  Now 
we  therefore,"  &c.,  "  do  command  you  that  immediately 
after  the  receipt  of  this  writ,  you  charge,"  &c.,  "or,  that 
you  show  cause,"  &c. 

The  defendant,  in  compliance  with  this  mandate,  made  a 
return  to  the  writ,  showing  cause.  The  relator  demurred 
to  the  return ;  the  demurrer  was  overruled,  and,  in  effect, 
the  return  was  held  good  ;  or,  in  other  words,  it  was  held 
that,  as  such  officer,  he  had  not  omitted  his  duty.  The 
result  was  a  judgment  in  favor  of  the  defendant,  upon  de- 
murrer, in  an  action  by  mandamus  against  him  as  county 
treasurer,  which  is  a  public  ofKce,  on  a  charge  made  for  and 
concerning  his  omission  to  charge  the  several  towns  of  his 
county  in  the  manner  required  by  statute,  and  which  act 
of  disregard,  neglect  and  omission  he  was  so  charged  with 
by  the  said  mandamus.  This  act,  the  relator  claimed,  it 
was  his  official  duty  as  such  officer  to  have  performed.  The 
effect  of  the  judgment  is  that  he  had  performed  his  duty. 
This,  it  seems  to  me,  is  a  charge,  making  an  issue  against  a 
public  officer  for  omitting  to  do  his  duty,  and  is  clearly 
within  the  spirit,  as  well  as  the  letter  of  the  statute  made 
for  their  protection,  as  now  extended  by  the  Revised 
Statutes  of  1830.  (See  reviser's  notes,  vol.  3,  2d  ed.,  p.  798.) 

The  various  decisions  of  the  courts,  that  the  statute 
allowing  double  costs  to  public  officers  did  not  apply  to 
acts  of  nonfeasance,  but  only  to  malfeasance,  were  cases 
before  the  Revised  Statutes  extended  the  former  provision. 
Such  were  the  cases  in  2  Cmo.  R.,  527  ;  5  John.  R.,  182 ; 
1  Wend.,  24. 

The  disbursement  for  verifying  the  return  of  the  defend- 
ant I  do  not  think  was  technically  necessary;  but  it  was  a 
disbursement  at  the  legal  rate,  incurred  in  good  faith,  and 
it  doubtless  appeared  to  the  clerk  to  be  necessary.  (2  R.  S., 
653,  ^  7.)  This  authorized  its  allowance.  The  motion  must 
be  denied,  and  the  taxation  affirmed,  with  costs. 
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Where,  on  a  question  of  fact,  the  plaintiff  swears  one  way,  and  the  defendant  di- 
rectly adverse,  (as  authorized  by  §  397  of  the  Code)  and  the  defendant  introduces 
a  letter  of  the  plaintiff  in  evidence,  written  before  the  commencement  of  the 
action,  flatly  contradicting  his  oath,  the  jury  are  bound  to  disregard  his  oath. 

New  York  General  Term,  October,  1860. 

SUTHERLAND,  BONNEY  and  LEONARD,  Justices. 

SUTHERLAND,  J.  The  question  in  this  case  was,  whether 
the  'services  performed  by  the  plaintiff  for  the  defendant  in 
London,  were  performed  under  a  special  agreement,  to  be 
paid  for  at  the  rate  of  $1000  per  year,  or  whether  they  were 
performed  without  any  special  agreement  as  to  the  rate  of 
compensation,  and  with  a  view  of  the  plaintiff's  receiving 
therefor  what  they  were  really  worth.  On  this  question  of 
fact,  the  plaintiff  swore  one  way,  and  Mr.  Sargeant,  the 
agent  of  the  defendant,  another.  The  jury  had  a  right  to 
credit  the  plaintiff,  and  not  Sargeant.  We  ought  not  to 
grant  a  new  trial  because  they  did  so. 

But  I  do  not  see  how  the  jury  could  disregard  the  plain- 
tiff's letter,  produced  and  read  in  evidence  by  the  defendant 
on  the  trial.  In  that  letter  the  plaintiff  expressly  admits 
that  he  had  been  in  the  defendant's  employ  for  two  years, 
at  $1000  (meaning,  evidently,  at  the  rate  of,  or  salary  of 
$1000  per  year,)  and  these  two  years  must  include  the 
period  of  his  services  in  London  up  to  the  date  of  his  letter, 
or  to  the  1st  of  January,  1854. 

It  appears  to  me,  that  this  letter,  unexplained,  was  con- 
clusive against  the  plaintiff,  and  that  the  jury  were  bound 
to  disregard  his  oath,  when  flatly  contradicted  by  his  own 
letter,  written  long  before  the  action  was  commenced. 

I  think  the  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 
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SUPREME  COURT. 

In  the  Matter  of  JACOB  CLAPP,  a  person  of  alleged  ^nsound 

mind,  <fcc. 


The  committee  of  a  lunatic  are  authorized  under  Rule  85,  (without  an  order  of  the 
court,)  to  pay  the  costs  of  the  attorney  who  conducted  the  proceeding*  upon  the 
inquisition  an  amount  not  exceeding  $50.  And  it  tteenu,  this  payment  may  be 
made  by  the  committee  at  any  time  while  the  funds  of  the  estate  are  in  their  hands. 

After  a  jury  has  passed  upon  the  question,  and  found  the  alleged  lunatic  of  unsound 
mind,  the  court  upon  confirming  the  inquisition,  acquires  complete  jurisdiction 
over  the  lunatic  and  his  property,  and  the  costs  of  all  the  proceedings.  And  it 
is  a  matter  of  discretion  with  the  court,  thereafter,  whether  or  not  to  allow  the 
inquisition  to  be  traversed  by  the  lunatic. 

Where  by  an  order  of  the  court,  an  inquisition  of  lunacy  found  by  a  jury,  if  allowed 
to  be  traversed  by  the  lunatic,  by  an  issue  to  be  framed  and  made  up  for  trial  at 
the  circuit,  (which  by  stipulation  is  tried  before  three  referees,)  it  is  the  plain 
duty  of  the  committee  appointed  under  such  inquisition,  to  oppose  the  traverse, 
and  see  that  the  issue  is  properly  tried,  and  not  suffered  to  go  by  default. 

And  where  on  such  traverse,  the  alleged  lunatic  is  found  not  to  be  of  unsound  mind, 
and  upon  the  report  of  the  referees  thus  made,  the  court  make  an  order  supersed- 
ing the  commission  and  inquisition,  and  directing  that  the  property  be  restored 
to  the  alleged  lunatic,  and  referring  it  to  a  referee  to  take  and  state  their  account?, 

Held,  that  the  committee  were  entitled  to  the  legal  expenses  incurred  in  the  pro- 
ceeding on  the  inquisition,  and  in  opposing  the  traverse  of  it  before  the  referee*, 
including  the  bills  of  the  attorneys  of  the  committee,  and  a  reasonable  counsel 
fee  upon  the  trial  of  the  traverse,  and  all  disbursements,  Ac.,  to  be  paid  out  of 
the  funds  of  the  estate  in  their  hands. 


Monroe  General  Term,  January,  1861. 

ON  the  petition  of  Benjamin  Clapp  and  others,  children 
of  Jacob  Clapp,  a  commission  de  lunatico  inquirendo,  issued 
out  of  this  court  on  the  31st  of  March,  1859,  to  inquire  in 
regard  to  the  soundness  of  mind  of  the  said  Jacob,  and  his 
capactity  to  have  the  management  of  his  own  affairs. 

Such  commission  was  duly  executed  and  Returned,  with 
an  inquisition  annexed  finding  that  the  said  Jacob  Clapp 
was  of  unsound  mind,  which  was  duly  confirmed  by  the 
court,  on  the  25th  of  April  afterwards,  and  the  said  Benja- 
min Clapp  and  Isaac  Clapp  duly  ^pointed  committee  of 
VOL.  XX.  25 
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the  person  and  estate  of  the  said  Jacob  Clapp,  who  entered 
immediately  upon  the  execution  of  said  trust. 

On  the  16th  day  of  May,  1859,  an  application  was  made 
by  said  Jacob  Clapp,  or  on  his  behalf,  to  set  aside  such  pro- 
ceedings, or  for  leave  to  traverse  such  inquisition. 

Upon  this  application,  an  issue  was  directed  to  be  framed, 
to  be  tried  at  the  Monroe  circuit,  whether  the  said  Jacob 
Clapp  was,  or  was  not,  of  unsound  mind,  on  the  12th  of 
April,  1859. 

This  issue  was  subsequently  tried  before  referees  by  stip- 
ulation, instead  of  being  tried  at  the  circuit;  and  the 
referees  determined  and  reported  that  the  said  Jacob  Clapp 
was  not  of  unsound  mind  at  the  time  mentioned. 

Upon  the  presentation  of  this  report  to  the  court,  an  order 
was  duly  granted  superseding  the  commission  and  inquisi- 
tion, and  directing  that  the  property  be  restored  to  the  said 
Jacob  Clapp,  and  referring  it  to  a  referee  to  take  and  settle 
their  accounts. 

The  parties  appeared  before  the  referee,  and  the  com- 
mittee exhibited  their  accounts,  among  others,  for  the  legal 
expenses  incurred  in  the  proceeding,  and  in  opposing  the 
traverse  of  the  inquisition  upon  the  issue  tried  before  the 
referees. 

The  referee  allowed  the  committee  the  sum  of  $50,  for 
the  expenses  of  executing  the  original  commission  under 
rule  85  ;  and  disallowed  all  other  charges  for  legal  services 
rendered  in  the  prosecution  of  such  proceedings,  upon  the 
ground  that  no  order  had  been  made  by  the  court  for  the 
allowance  of  such  charges. 

The  committee  except  to  the  report  of  the  referee  in 
respect  to  the  charges  so  disallowed,  and  the  said  Jacob 
Clapp  excepts  to  such  report,  for  the  allowance  of  the  said 
sum  of  $50.  The  committee  also  apply  by  motion  for  an 
order  of  the  court,  directing  the  allowance  of  the  items  for 
legal  service  so  incurred  and  disallowed.  The  argument  of 
the  exceptions  and  of  such  motion  is  now  brought  on  together. 


NEW  YORK  PRACTICE  REPORTS.  337 


Matter  of  Clapp. 


W.  F.  COGSWELL,  for  committee. 
G.  F.  DANFORTH,/or  Jacob  Clapp. 

E.  DARWIN  SMITH,  Justice.  Rule  85,  of  this  court,  pro- 
vides that  the  committee  of  a  lunatic,  idiot,  or  drunkard, 
may  pay  the  petitioner  on  whose  application  the  commission 
was  isssued,  or  to  his  attorney,  the  costs  and  expenses  of 
the  application  and  of  the  subsequent  proceedings  thereon, 
including  the  appointment  of  the  committee,  and  without 
the  order  of  the  court  for  the  payment  thereof,  provided 
the  whole  amount  of  such  costs  and  expenses  does  not 
exceed  $50. 

The  payment  of  $50  upon  the  bill  of  the  attorney  who 
conducted  these  proceedings,  I  think,  therefore,  was  right- 
fully allowed  to  the  committee  by  the  referee.  The  rule 
authorizes  a  payment  for  that  purpose  to  that  extent,  with- 
out order;  and  I  think  the  committee  might  properly  make 
such  payment  at  any  time  while  the  funds  of  the  estate 
were  in  their  hands.  Upon  the  return  of  the  commission 
of  lunacy,  with  the  inquisition  annexed,  finding  the  alleged 
lunatic  of  unsound  mind,  the  court  became  invested  with 
the  control  and  care  of  the  property  of  the  alleged  lunatic, 
and  was  authorized  to  appoint  a  committee  to  take 
charge  thereof.  .  The  committee,  after  its  appointment, 
was  entrusted  with  such  property  as  officers  of  the  court ; 
and  were  entitled  to  pay  the  expenses  of  such  proceedings 
under  said  rule  at  any  time  before  they  had  restored  the 
property  to  the  alleged  lunatic,  upon  a  supersedeas  of  the 
commission.  The  exception  of  the  said  Jacob  Clapp,  to  the 
report  of  the  referee,  should,  therefore,  be  disallowed. 

The  evidence  before  the  referees,  has  not  been  reported 
as  it  should  be,  in  such  case.,  to  entitle  the  court  to  pass 
upon  these  exceptions,  but  I  disallowed  the  exception  upon 
the  facts  conceded  before  me  on  the  argument. 

It  was  also  claimed  on  the  argument  that  the  referee  had 
erred  in  disallowing  the  items  for  expenses  incurred  upon 
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application  to  the  court  for  permission  to  sell  certain  pro- 
perty. 

These  items  ought  to  have  been  allowed  by  the  referee, 
but  I  cannot  determine  from  the  papers  before  me,  what 
evidence  was  exhibited  to  the  referee  on  that  subject,  or 
what  the  items  thus  disallowed  are.  So  far  as  appears  from 
the  facts  before  the  court,  the  exceptions  taken  thereto  by 
the  committee,  must  all  be  disallowed.  The  committee 
produced  no  order  from  the  court,  giving  them  costs  in  the 
proceedings,  and  the  referee  clearly  had  no  authority  to 
make  such  allowance.  If  it  had  been  proved  to  him  that 
applications  had  been  made  to  the  court  for  instructions 
in  regard  to  the  sale  or  other  disposition  of  the  property, 
the  reasonable  charges  upon  such  application,  might  have 
been  allowed  as  a  necessary  and  proper  disbursement  in 
and  about  the  execution  of  the  trust. 

But  no  such  proof  was  given  before  the  referee,  nor  is  it 
properly  before  the  court  upon  these  exceptions. 

The  exception  of  the  committee  to  the  report  of  the 
referee,  must,  therefore,  be  disallowed,  arid  the  report  stand 
confirmed. 

The  more  important  question  remains  upon  the  applica- 
tion of  the  committee  to  have  allowed  their  expenses,  incur- 
red in  the  prosecution  of  the  said  proceedings,  including 
the  expenses  incurred  on  the  trial  of  the  traverse  by  the 
alleged  lunatic  of  the  said  inquisition. 

The  first  inquiry  upon  this  branch  of  the  application,  is  : 
Has  the  court  any  power  to  direct  such  expenses  to  be  paid  ? 
Upon  this  point,  I  have  no  doubt.  If  the  original  applica- 
tion had  been  unseccessful,  that  is  to  say,  if  in  the  execu- 
tion of  the  commission  of  lunacy,  in  the  first  instance  it  had 
been  found  that  the  alleged  lunatic  was  of  sound  mind,  then 
the  court  would  have  acquired  no  control  over  the  property 
of  the  alleged  lunatic,  and  could  not  have  charged  the  costs 
of  the  proceeding  upon  his  property.  It  would,  in  that 
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case,  have  had  no  fund  under  its  control,  from  which  the 
costs  of  the  proceeding  might  be  paid. 

In  such  case,  as  the  chancellor  says  In  the  matter  of  Giles, 
a  lunatic,  (11  Paige,  634,)  "  the  petitioner  must  pay  his  own 
costs,  if  he  fails  to  establish  the  lunacy."  (1  Collinson, 
461  ;  1  Paige,  501.) 

But  after  a  jury  has  passed  upon  the  question,  and  found 
the  alleged  lunatic  of  unsound  mind,  the  court,  upon  con- 
firming the  inquisition,  acquires  complete  jurisdiction  over 
the  lunatic  and  his  property. 

It  is  not,  in  such  case,  a  matter  of  right,  in  this  state,  to 
allow  the  inquisition  to  be  traversed.  (In  the  matter  of 
Tracy,  1  Paige,  582;  Wendell's  Case,  1  John.  Ch.  R.,  600.) 
In  the  matter  of  McLean,  (6  John.,  440.)  Chancellor  KKNT 
held  that  it  was  matter  of  discretion  whether  the  alleged 
lunatic  should  be  allowed  to  traverse  the  inquisition,  and 
refused  it  once,  and  afterwards  on  two  occasions  allowed 
an  issue  to  be  framed  to  try  it,  but  not  at  the  expense  of 
the  estate. 

The  next  inquiry  is  whether  the  expenses  of  opposing  the 
traverse,  are  properly  chargeable  upon  the  fund  in  the 
hands  of  the  committee. 

Before  inquisition  found  the  petitioners  are  regarded  as 
prosecutors  ;  they  are  treated  as  parties  instituting  a  hostile 
proceeding  against  the  alleged  lunatic,  and  if  they  are 
unsuccessful,  are  liable  to  costs,  and  can  in  no  event  recover 
costs.  If  the  proceeding  is  instituted  in  bad  faith  they  \\ill 
be  charged  with  the  costs.  (In  the  matter  of  Jlrnhout,  1 
Paige,  501  ;  1  Collinson,  461  ;  1  John.  Ch.  473.) 

The  order  directing  an  issue  to  be  made  up  for  trial  at 
the  circuit  upon  the  question  of  the  soundness  of  mind  of 
the  said  Jacob  Clapp,  provided  that  the  attorney  for  th*> 
said  Jacob  Clapp  in  the  first  instance  prepare  tin-  issnei 
submit  them  to  the  attorney  of  the  committee,  and  if  they 
could  not  agree  as  to  the  form,  then  appla-ation  was  to  be 
made  to  the  court,  and  if  the  attorney  for  said  Clapp,  omit- 
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ted  for  20  days  to  prepare  such  issues,  and  serve  the  same 
on  the  attorney  for  the  committee,  then  such  order  was  to 
be  discharged. 

The  order  subsequently  made,  substituting  a  trial  before 
three  referees  in  the  place  of  a  trial  at  the  circuit,  directed 
that  notice  be  given  of  the  time  and  place  for  conducting 
such  trial  to  said  Jacob  Clapp  or  his  attorney,  and  to  Isaac 
Clapp  and  Benjamin  Clapp,  the  committee,  or  their  attorney. 

These  provisions  in  these  orders,  seem  to  me  to  imply ;  if 
not  a  direction  or  authority  to  the  committee,  at  least  a 
recognition  of  the  duty  on  their  part,  as  such  committee,  to 
oppose  the  traverse  of  the  said  alleged  lunatic,  or  see  to  it 
that  the  issue  was  properly  tried,  and  be  not  suffered  to  go 
by  default.  My  brothers,  JOHNSON  and  STRONG,  who  made 
these  two  orders  at  special  term,  must  both  have  considered 
it  the  duty  of  the  committee  to  take  care  that  the  issue  of 
traverse  be  properly  opposed,  and  that  the  inquisition  be 
not  overruled  and  superseded  for  want  of  any  opposition  to 
the  application  of  the  alleged  lunatic. 

The  court  had  become  vested  with  the  control  of  the 
alleged  lunatic  and  of  his  property,  and  it  was  its  duty  to 
see  to  it  that  it  was  properly  taken  care  of,  and  this  pro- 
ceeding designed  to  secure  and  protect  it  from  loss  through 
the  improvidence  and  incapacity  of  the  supposed  lunatic,  be 
not  rendered  entirely  abortive. 

It  was  therefore,  I  think,  the  duty  of  the  committee  to 
defend  the  issue  and  not  suffer  the  inquisition  to  be  super- 
seded from  sheer  neglect  and  inattention. 

I  do  not  see  who  else  could  be  expected  to  attend  to  the 
trial  of  said  issue  but  the  committee. 

The  original  petitioners  for  the  commission,  had  succeeded 
in  vesting  the  care  and  custody  of  the  alleged  lunatic  and 
of  his  property  in  this  court,  and  I  do  not  see  that  they 
had  any  further  duty  to  perform  in  the  matter ;  certainly 
they  were  not  obliged,  at  their  own  risk  and  expense,  to 
prosecute  the  same  any  further. 
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The  implication,  I  think,  of  rule  85,  is  that  the  proper 
costs  and  expenses  of  the  application,  and  of  the  subsequent 
proceedings  thereon,  be  a  charge  upon  the  funds  in  the 
hands  of  the  committee,  for  it  provides,  that  when  such 
costs  and  expenses  exceed  $50,  the  committee  shall  not  be 
at  liberty  to  pay  the  same  out  of  the  estate  in  his  hands 
without  a  special  order  of  the  court  directing  such  payment. 

The  committee  were  trustees  entitled  and  bound  to  pro- 
tect the  fund,  and,  I  think,  would  have  been  guilty  of  gross 
neglect  if  they  had  not  opposed  this  application  of  the 
alleged  lunatic  to  traverse  said  inquisition,  and  the  same 
had  been  superseded  in  consequence  of  such  neglect.  In 
the  case  of  Van  Cott,  (1  Paige,  489,)  the  chancellor  says, 
"  In  no  case  of  an  unsuccessful  traverse,  can  the  solicitor 
of  the  traverse  have  an  allowance  out  of  the  estate.  The 
committee's  expenses  must  be  first  paid,  and  they  will  absorb 
the  whole  amount  allowed  by  law." 

The  statute  then  allowed  the  estate  to  be  charged  with 
only  the  sum  of  $25,  in  case  of  a  traverse.  (Sess.  Laws  of 
1821,  ch.  99,  §  1,  p.  99.)  Here  the  chancellor  assumes  that 
the  committee  were  to  be  paid  their  expenses  on  such  trav- 
erse, as  a  matter  of  course,  treating  them  as  the  actors  upon 
the  trial  in  opposition  to  the  traverse. 

In  the  case  exparte  Waggs  and  exparte  Feme,  5  Vesey; 
a  commission  was  issued  on  the  application  of  the  Waggs', 
to  enquire  into  the  lunacy  of  Ann  Goodwin,  otherwise  Feme, 
and  an  inquisition  taken,  finding  her  a  lunatic.  The  peti- 
tioners applied  for  a  confirmation  and  a  committee,  and 
other  relatives  by  the  name  of  Feme,  presented  a  counter 
petition  for  a  new  commission,  or  for  leave  to  traverse  the 
inquisition.  Leave  to  traverse  was  given,  which  was  tried, 
and  the  jury  found  the  said  Ann  Goodwin  not  a  lunatic. 
Application  was  then  made  for  costs  by  the  petitioners,  the 
Waggs',  but  the  chancellor  held  that  he  could  not  give  them 
costs,  because  there  was  no  fund  in  court,  tla-  inquisition 
never  having  been  confirmed,  and  no  committee  having  been 


392  NEW  YORK  PRACTICE  REPORTS. 

Matter  of  Clapp. 

appointed,  but  said,  "  If  I  could  act  curia  imperio,  it  is  a 
very  proper  case,  and  the  parties  have  entitled  themselves 
to  all  the  costs  I  can  give  them,  but  I  have  no  jurisdiction." 

This  case  in  principle  asserts  the  right  of  the  court  in 
its  discretion  to  give  costs  to  the  original  applicants  for 
the  commission,  including  the  expense  of  the  traverse,  where 
there  is  a  fund  in  court  from  which  the  same  can  be  paid. 

And  in  Sherwood  agt.  Sanderson,  and  Sherwood  and  Mar- 
ques, exparte,  (19  Vesey,  280,)  a  commission  had  issued 
under  which  Kitty  Sherwood  was  found  a  lunatic.  Leave 
was  given  to  traverse  the  inquisition,  and  the  lord  chan- 
cellor ordered  the  payment  "  to  all  parties  of  their  costs, 
charges,  and  expenses  of  suing  out  and  executing  the  com- 
mission of  lunacy,  and  also  of  the  traverse,  and  of  all  pro- 
ceedings had  in  the  matter."  This  case  shows  that  the 
costs  of  the  parties  prosecuting  the  commission  and  tra- 
verse in  these  cases,  are  in  the  discretion  of  the  court, 
when  there  is  any  fund  out  of  which  they  can  be  paid  under 
its  control.  ( Vide  also  exparte  Loveday,  8  Eng.  Law  and 
Eq.,  235.) 

As  it  is  doubtless,  therefore,  in  the  power  and  within  the 
discretion  of  the  court  to  give  costs  in  those  cases  to  the 
parties  prosecuting  the  commission  if  there  is  a  traverse 
before  the  appointment  of  the  committe,  if  a  committee  is 
ultimately  appointed,  "  the  proceeding  being  regarded," 
as  Lord  ELDON  said  in  the  case  exparte  Sherwood,  "as  for 
the  benefit  of  the  lunatic;"  so  it  must  be  within  the  juris- 
diction of  the  court  to  allow  the  committee  the  costs  incur- 
red by  them  in  opposing  the  traverse  after  the  appointment 
of  the  committee. 

In  this  view  of  the  power  of  the  court,  I  am  clearly  of 
the  opinion  that  these  accounts  of  the  committee  ought  to 
be  allowed  and  paid  out  the  fund  in  their  hands.  This 
proceeding,  I  think,  was  commenced  and  conducted  with 
entire  good  faith. 

From  the  papers  presented  to  the  court  on  their  applica- 
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tion,  it  appears  that  the  original  commission  was  executed 
by  three  reputable  commissioners,  one  a  counsellor  of  expe- 
rience and  standing  in  this  court,  and  another  a  distin- 
guished physician  of  the  county. 

The  jury  consisted  of  twenty  qualified  freeholders  from 
the  vicinity  of  the  alleged  lunatic.  And  the  commission 
was  executed  in  the  vicinity  of  his  residence.  He  appeared 
by  attorney  and  contested  the  proceeding.  More  than 
twenty  witnesses  were  sworn,  and  the  proceedings  occupied 
a  whole  day  and  until  midnight,  and  the  whole  jury  signed 
the  inquisition. 

From  a  paper  exhibited  on  this  motion  it  also  appears 
that  the  original  proceeding  of  suing  out  such  commission, 
had  the  approval  and  concurrence  of  the  children  of  the 
said  Jacob  Clapp,  consisting  of  nine  adult  children,  and  the 
husbands  of  two  of  his  daughters,  most  of  whom  attended 
the  trial,  and  approved  of  the  action  of  the  committee. 
And  it  also  appears  that  the  inquisition  was  confirmed,  and 
the  committee  appointed  upon  due  notice  to  the  said  Jacob 
Clapp  and  was  unopposed  at  the  time. 

Under  such  circumstances,  I  cannot  doubt  that  the  pro- 
ceeding was  instituted  and  conducted  with  entire  good 
faith,  and  although  the  three  referees  who  finally  tried  the 
issue  of  traverse,  found  in  favor  of  the  soundness  of  mind 
of  the  alleged  lunatic,  and  of  his  capability  of  managing 
his  own  affairs,  I  cannot  but  think  that  the  decision  of  the 
twenty  jurors  from  the  immediate  neighborhood  of  the 
alleged  lunatic,  finding  the  inquisition,  under  the  charge 
and  direction  of  the  three  commissioners  who  supervised 
the  trial,  upon  the  careful  trial  had  before  them,  is  entitled 
to  about  as  much  reliance  as  the  report  of  the  referees;  at 
least  it  vindicates  the  good  faith  of  the  parties  instituting 
the  proceeding,  and  of  the  committee  in  opposing  the 
traverse  before  the  referees  of  the  issue  tried  by  them. 

Proceedings  of  this  kind  ought  not,  in  my  opinion,  to 
be  looked  upon  by  the  court  with  disfavor,  for  my  observa- 
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tion  and  experience  leads  me  to  the  belief  that  they  are  very 
rarely  instituted  by  the  members  of  the  family  of  an  alleged 
lunatic  or  habitual  drunkard,  except  in  cases  where  they 
are  highly  justifiable  and  meritorious. 

But  it  is  further  objected  that  the  power  of  the  court  to 
direct  the  allowance  of  the  costs  and  expenses  incurred  by 
the  committee  in  opposing  the  traverse  of  the  inquisition, 
if  it  existed  before,  ceased  when  the  order  of  February  27th, 
1860,  was  made,  confirming  the  report  of  the  referees  who 
tried  that  issue,  and  superseding  the  commission  and  inqui- 
sition, and  the  appointment  of  the  committee.  /  think  this 
cannot  be  so.  The  court  referred  it  to  a  referee  in  that 
order  to  adjust  and  settle  the  accounts  of  the  committee, 
and  must  necessarily  retain  jurisdiction  in  the  proceeding, 
and  of  the  fund  in  their  hands  until  the  coming  in  of  tho 
final  report  of  the  referee,  and  the  confirmation  of  such 
report. 

The  referee  is  acting  under  the  authority  of  the  court, 
and  the  proceeding  for  the  adjustment  of  the  accounts  of 
the  committee  is  incidental  to  the  jurisdiction  acquired  and 
exercised  over  the  property  of  the  alleged  lunatic.  Until 
the  accounts  of  the  committee  are  closed,  and  the  fund 
directed  to  be  handed  over  to  the  alleged  lunatic,  they,  and 
the  funds  in  their  hands,  remain  necessarily  under  the  con- 
trol of  the  court.  The  court  must  protect  its  officers  acting 
under  its  authority  in  such  case  and  must  possess  all  the 
requisite  authority  and  jurisdiction  for  that  purpose. 

The  just  and  proper  expense  of  the  committee  incurred 
in  the  progress  of  this  proceeding  from  the  time  they  came 
into  possession  of  the  property  of  the  alleged  lunatic  under 
the  appointment  of  the  court,  ought  to  be  paid  from  the 
funds  in  their  hands,  and  should  be  allowed  to  them  under 
the  direction  of  the  court. 

It  may,  therefore,  be  referred  back  to  the  referee,  to  allow 
in  the  settlement  of  the  accounts  of  the  committee,  the 
taxed  bills  of  the  attorneys  of  the  committee,  and  all  other 
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expenses  justly  and  properly  incurred,  and  paid  by  them  in 
the  discharge  of  their  duty  on  such  traverse,  including  a 
reasonable  counsel  fee  to  their  counsel  upon  the  trial  of  the 
issue  of  traverse  before  the  said  referees,  before  whom  the 
same  was  tried,  and  all  other  disbursements  for  witness 
fees,  and  otherwise  justly  and  properly  incurred  and  paid 
by  them  in  such  proceedings,  upon  proper  proof  thereof. 

And  the  committee  may  give  proof  of  the  items  disallowed 
for  deficiency  of  proof  before  the  court  referred  to  in  the 
exceptions  taken  by  the  committee  to  the  report  of  the  said 
referee  above  mentioned,  if  the  proof  thereof  was  not  before 
given  before  said  referee.  Neither  party  to  have  costs 
upon  the  said  exceptions,  or  upon  this  motion. 


NEW  YORK  SUPERIOR  COURT. 

THOMAS  McSpEDON  and  CHARLES  W.  BAKER  agt.  THE  MAYOR, 
&c.,  OF  THE  CITY  OF  NEW  YORK. 

"Where  the  public  printing  of  the  corporation  of  the  city  of  New  York  involves  the 
expenditure  of  more  than  $250,  it  should  be  done  by  contract  founded  on  sealed 
bids,  <tc.,  in  pursuance  of  the  12th  section  of  the  act  of  1853  (&>»».  L.,  1853;) 
and  this  is  the  law,  whether  the  printing  is  required  for  the  legislative  or  execu- 
tive department. 

Therefore,  where  the  work  done  by  the  plaintiffs,  and  for  which  this  action  waa 
brought,  was  work  which  should  have  been  contracted  for  in  the  manner  and 
with  all  the  formalities  prescribed  in  the  12th  section  of  the  act  of  1853;  and  as 
the  contract  for  it  was  not  made  in  that  manner, 

Held,  that  it  was  null  and  void,  and  could  not  be  enforced  against  the  defendant*. 

Also  held,  that  the  plaintiffs  could  not  recover  for  such  work  under  a  former  con- 
tract made  with  the  defendants  in  1848,  (for  one  year  only)  for  similar  work, 
although  one  board  of  the  common  council  in  1854  passed  a  resolution  recommend- 
ing that  the  old  contract  be  continued. 

Nor  could  the  plaintiffs  recover  on  an  implied  assumpsit,  that  the  defendants,  har> 
ing  accepted  the  work,  were  bound  to  pay  what  it  was  reasonably  worth,  notwith- 
standing the  express  contract  under  which  it  was  done,  was  null  and  void.  The 
defendants  can  make  no  contract  or  promise,  express  or  implied,  except  in  the 
manner  and  with  all  the  formalities  prescribed  by  statute. 
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New  York  General  Term,  March,  1861. 

BOSWORTH,  WOODRUFF  and  WHITE,  Justices. 

THIS  action  was  brought  by  the  plaintiffs  to  recover  from 
the  defendants  the  sum  of  three  thousand  dollars,  with 
interest  from  January  1st,  1855,  for  printing  and  binding, 
at  the  defendants'  request,  fifteen  hundred  copies  of  a  book 
known  as  "  The  City  Charter,  with  Kent's  Notes." 

The  complaint  sets  forth,  that  on  December  16th,  1853, 
in  compliance  with  the  mandate  of  a  resolution  passed  that 
day  by  the  defendants'  common  council,  the  clerk  of  said 
common  council  retained  and  employed  the  plaintiffs  to 
print  and  bind  fifteen  hundred  copies  of  the  book  known  as 
"  The  City  Charter,  with  Kent's  Notes,"  including  all  the 
amendments  to  that  date,  for  the  price  or  compensation  of 
two  dollars  for  each  copy.  That,  pursuant  to  such  retainer 
and  employment,  the  plaintiffs  printed  and  bound  fifteen 
hundred  copies  of  said  book,  with  all  the  amendments 
required,  and  delivered  them  to  the  defendants,  who 
accepted  them.  That  the  defendants  thereafter,  on  June  18, 
1855,  by  resolution  of  their  said  common  counsel,  directed 
the  comptroller  of  said  city  to  pay  the  plaintiffs  their  bill 
of  $3,000  for  printing  and  binding  said  books,  which  bill 
the  clerk  of  the  common  council  had  before  then  certified 
to  be  correct ;  but  the  defendants  neglected  and  refused  to 
pay  the  same. 

The  complaint  also  contains  two  other  counts,  or  state- 
ments of  causes  of  action,  after  the  manner  of  the  common 
counts,  in  assumpsit,  under  the  old  practice ;  one  for  goods 
sold  and  delivered  by  the  plaintiffs  to  the  defendants,  at 
their  request,  of  the  value  of  $3,000 ;  and  the  other  for  an 
indebtedness  in  the  sum  of  $3,000  for  work,  labor  and  ser- 
vices done  and  performed,  and  for  materials  furnished,  by 
the  plaintiffs  for  the  defendants,  at  their  request,  in  and 
about  the  printing  and  binding  of  fifteen  hundred  copies  of 
the  book  known  as  "  The  City  Charter,  with  Kent's  Notes;" 
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a  promise  to  pay  and  a  breach  of  said  promise,  and  demand 
of  judgment,  being  stated  in  each  count. 

The  answer  admits  the  passage  of  the  resolutions  of 
December  16,  1853,  and  June  18,  1855,  but  avers  that  these 
resolutions  are  in  violation  of  the  12th  section  of  the  act  of 
the  legislature  of  the  state  of  New  York,  passed  April  12, 
1853,  amending  the  charter  of  the  city  of  New  York,  and 
that  they  conferred  no  authority  whatever  upon  the  clerk 
of  the  common  council  to  employ  the  plaintiffs  to  perform 
the  work  mentioned  in  the  complaint,  nor  upon  the  comp- 
troller to  pay  for  it ;  and  that  the  defendants  are  not  bound 
by  the  same,  nor  in  any  manner  liable  to  pay  for  the  work 
done  under  them.  The  answer  also  states  that  if  the  work 
had  been  submitted  to  contract,  pursuant  to  said  12th  section, 
it  would  have  been  done  for  one-third  of  the. price  charged 
by  the  plaintiffs ;  and  it  further  states  that  the  goods  and 
work,  and  labor  and  materials  set  forth  in  the  second  and 
third  counts  of  the  complaint  are  the  same  goods,  work  and 
labor  and  supplies,  and  the  same  cause  of  action  mentioned 
in  the  first  count,  and  were  sold  and  delivered  and  furnished 
and  performed  under  the  resolutions  above  mentioned,  and 
in  violation  of  said  12th  section  of  the  amended  charter, 
and  not  otherwise ;  and  that  the  defendants  are  not  indebted 
to  the  plaintiffs  therefor  in  any  sum  whatever ;  and  prays 
that  the  complaint  may  be  dismissed  with  costs. 

The  12th  section  of  the  act  amending  the  charter  of  the 
city  of  New  York,  referred  to  by  the  defendants,  is  as 
follows : 

"  All  work  to  be  done  and  all  supplies  to  be  furnished 
for  the  corporation,  involving  an  expenditure  of  more  than 
$250,  shall  be  by  contract,  founded  on  sealed  bids  or  pro- 
posals, made  in  compliance  with  public  notice  for  the 
period  of  ten  days;  and  all  such  contracts,  when  given, 
shall  be  given  to  the  lowest  bidder,  with  adequate  security. 
All  such  bids  or  proposals  shall  be  opened  by  the  heads  of 
departments  advertising  for  them,  in  the  presence  of  the 
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comptroller  and  such  of  the  parties  making  them  as  may 
desire  to  be  present." 

In  April,  1849,  an  act  had  also  been  passed  by  the  legis- 
lature of  the  state,  amending  the  charter  of  the  city  of  New 
York,  by  which  the  executive  power  of  the  corporation  was 
vested  in  the  mayor  and  certain  heads  of  departments 
created  by  the  act,  and  in  such  other  executive  officers,  as 
should  be  from  time  to  time  created  by  law ;  and  the  com- 
mon council,  and  every  member  and  committee  thereof,  were 
prohibited  from  performing  any  executive  business  what- 
ever, except  such  as  should  be  specially  imposed  upon  them 
by  law,  and  except  that  the  board  of  aldermen,  might 
approve  or  reject  the  nominations  of  the  mayor  as  therein 
provided.  The  act  apportioned  to  each  of  the  executive 
departments,  created  by  it,  the  cognizance  or  control  of 
certain  specific  matters  pertaining  to  the  executive  powers 
or  business  of  the  corporation.  The  several  departments, 
however,  were  made  subject  to  the  legislative  regulation 
and  direction  of  the  common  council,  so  far  as  not  incon- 
sistent with  the  act ;  and  the  common  council  was  autho- 
rized to  assign  to  them  any  duties  not  inconsistent  with  the 
same  act. 

The  cause  was  tried  by  the  court  without  a  jury  in 
December,  1857. 

On  the  trial,  the  plaintiffs  proved  that  a  valid  contract 
in  writing  had  been  made  between  them  and  the  defendants, 
bearing  date  on  July  3,  1848,  whereby  they  agreed  to  sup- 
ply the  defendants,  for  one  year  from  the  date  of  the  con- 
tract, with  all  the  printing  and  binding,  mentioned  in  speci- 
fications annexed  to  the  contract,  which  the  plaintiffs 
should  require,  and  at  the  prices  in  said  specifications 
stated ;  the  printing  and  binding  to  be  done  from  time  to 
time  as  it  might  be  wanted;  the  articles  and  work  to  be  of 
the  best  quality,  and  the  printing  to  contain  about  the 
same  matter  per  page  as  in  the  samples,  and  the  quantities 
to  be  varied  as  might  be  required ;  and  all  articles  not 
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embraced  in  the  specifications  to  be  furnished  at  prices 
strictly  proportionate  to  those  specified.  The  specifications 
related  strictly  to  the  printing  and  binding  of  the  proceed- 
ings, minutes  and  documents  of  the  two  boards  of  the  com- 
mon council,  at  stipulated  prices  per  page  or  title.  This 
contract  was  made  in  July,  1848,  upon  written  proposals 
or  bids  for  the  work,  having  been  invited  by  authority  of  a 
resolution  passed  by  the  common  council,  and  the  plaintiffs 
being  the  lowest  bidders,  were  awarded  the  contract.  The 
contract  expired  by  its  own  limitation  on  July  3d,  1849. 
On  the  30th  of  May,  1849,  in  order  to  carry  into  effect  the 
provisions  of  the  act  of  1849,  amending  the  charter,  an 
ordinance  organizing  the  departments  of  the  municipal  gov- 
ernment of  the  city  of  New  York,  and  prescribing  their 
powers  and  duties,  was  passed  by  the  common  council  and 
approved  by  the  mayor.  By  section  507  of  this  ordinance, 
it  was  declared  that  until  otherwise  provided  by  ordinance, 
the  ordinances  and  resolutions  then  in  force  should  be 
applicable  to  the  public  printing;  and  neither  in  the  act 
of  1849,  nor  in  this  general  ordinance  of  May  30, 1849,  is  the 
subject  of  printing  referred  to  any  executive  department ; 
but  on  the  contrary,  throughout  the  ordinance  the  public 
printing  is  carefully  reserved  from  the  operation  of  any  of 
its  provisions,  and  is  especially  retained  by  the  common 
council  under  its  own  cognizance  ;  and,  no  further  ordi- 
nance affecting  the  subject  having  been  passed  by  the  com- 
mon council  prior  to  the  performance  of  the  work  for  which 
the  action  is  brought,  the  plaintiffs  continued  to  do  all  the 
public  printing  upon  the  terms  stipulated  in  the  old  con- 
tract of  July,  1848. 

It  was  also  shown  at  the  trial  that  on  one  or  two  occa- 
sions after  the  passage  of  the  resolution  of  December  16th, 
1853,  authorizing  the  employment  of  the  plaintiffs  to  print 
"  The  City  Charter  with  Kent's  Notes,"  the  common  council 
had  propositions  before  them  providing  for  making  new 
contracts  respecting  the  public  printing,  but  no  definite 
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action  was  taken  in  the  matter ;  and  on  the  13th  of  Sep- 
tember, 1854,  the  board  of  councilmen  passed  a  resolution 
approving  of  the  "  existing  contract  with  the  plaintiffs  for 
printing  for  the  legislative  branch  of  the  corporation,"  and 
so  the  matter  was  finally  suffered  to  remain. 

It  was  further  proved  that  the  books  had  all  been  deliv- 
ered, and  were,  at  the  time  of  the  trial,  in  the  possession 
and  use  of  the  city;  and  that  on  June  18th,  1855,  a  reso- 
lution was  passed  by  both  boards  of  the  common  council, 
and  approved  by  the  mayor,  directing  the  comptroller  to 
pay  the  plaintiffs'  bill. 

JOHN  W.  EDMONDS  and  JAMES  T.  BRADY,  for  plaintiffs. 
H.  H.  ANDERSON  and  GREENE  C.  BRONSON,  for  def'ts. 

By  the  Court,  WHITE,  Justice.  Upon  the  above  facts  and 
the  pleadings  in  the  case,  two  questions  are  presented; 
first,  whether  the  defendants  are  bound  by  the  express  con- 
tract made  by  the  common  council  with  the  plaintiffs  for 
the  work  in  controversy  ?  and  second,  if  the  defendants  are 
not  bound  by  the  original  and  express  contract,  have  they, 
by  accepting  and  using  the  books,  rendered  themselves 
liable  to  pay  the  plaintiffs  for  them  what  they  are  reason- 
ably worth  ? 

It  is  a  settled  principle,  that  when  a  legislative  power 
from  which  a  corporation  derives  its  authority  to  act  pre- 
scribes a  particular  mode  in  which  the  act  shall  be  per- 
formed, the  corporation  cannot  lawfully  perform  the  act  in 
any  other  manner.  If  not  done  in  the  manner  prescribed, 
the  act  is  a  mere  nullity  and  utterly  void. 

In  the  present  case,  the  legislature  having  declared  in 
the  twelfth  section  of  the  act  of  1853,  that  all  work  to  be 
performed  and  all  supplies  to  be  furnished  to  the  corpora- 
tion of  the  city  of  New  York,  involving  an  expenditure  of 
more  than  $250,  shall  be  by  contract,  founded  on  sealed 
bids,  &c.,  it  follows,  that  the  contract  for  the  work  done  by 
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the  plaintiffs,  (if  it  is  such  work  as  is  contemplated  by  the 
twelfth  section  of  the  act  referred  to,)  should  have  been 
made  as  prescribed  in  that  section ;  and  that  not  having 
been  made  in  that  manner,  it  is  null  and  void,  and  no  action 
can  be  maintained  upon  it.  (See  Brady  agt.  The  Mayor, 
#c.,  of  the  City  of  JVeio  York,  2  Bosw.,  173,  affirmed  upon 
appeal  to  the  court  of  appeals,  20  JV*.  F.  Rep.,  312.) 

But  the  plaintiffs  claim  that  the  work  which  is  the  sub- 
ject of  this  action  was  done,  not  under  the  employment  or 
contract  authorized  by  the  resolution  of  the  common  council, 
passed  on  December  16,  1853,  but  under  the  old  contract, 
made  between  the  parties  in  July,  1848,  which,  the  plain- 
tiffs contend,  was  continued  in  full  force  to  the  time  of  the 
present  transactions. 

There  is  nothing,  however,  in  the  case  to  sustain  this 
suggestion.  This  complaint  sets  up  no  such  claim.  The 
only  contract,  retainer  or  employment  which  the  complaint 
alleges,  or  in  any  manner  refers  to,  is  the  resolution  of 
December  16,  1853,  and  the  contract  with,  and  retainer  of, 
the  plaintiffs  by  the  defendants,  "  pursuant  to  the  said 
resolution." 

Again,  the  compensation  agreed  to  be  given  to  the  plain- 
tiffs for  the  work  is  not  measured  or  controlled  in  any  man- 
ner by  the  prices  or  terms  of  the  old  contract.  In  that 
contract  the  payment  of  forty-six  cents  per  page  for  two 
hundred  and  fifty  copies  is  provided  for;  while  the  con- 
tract price  under  the  resolution  of  December,  1853,  and  set 
forth  in  the  complaint,  and  for  which  judgment  is  demanded, 
is  two  dollars  per  copy,  which  is  not  only  a  different,  but 
appears  to  be  a  much  larger  rate  of  compensation  than  that 
stipulated  in  the  old  contract.  So  that  even  were  the  con- 
tract of  1848.  in  existence  at  the  time  of  the  employment  of 
the  plaintiffs,  it  manifestly  was  not  considered  by  either  of 
the  parties  as  in  any  manner  affecting  the  agreement  for 
printing  the  "  City  Charters,"  which  they  both  evidently 
regarded  as  a  new  and  independent  undertaking.  But  the 
VOL.  XX.  23 
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old  contract  had  expired,  by  its  own  limitations,  in  July, 
1849.  And  although  the  plaintiffs  continued  to  print  the 
proceedings  of  the  common  council,  and  to  receive  payment 
therefor,  as  usual,  yet  until  August,  1854,  there  was  noth- 
ing done  that  had  even  the  semblance  of  an  attempt  to 
renew  or  revive  it ;  and  all  that  was  done  then  was  the 
passage  of  a  resolution  by  the  councilmen  (one  board  only 
of  the  common  council),  recommending  that  the  old  con- 
tract be  continued — a  resolution  which  could  have  no  effect 
whatever  upon  the  rights  or  relations  of  the  parties. 

But  we  do  not  think  that,  after  the  act  of  1853,  the  com- 
mon council  could,  by  any  mere  resolution,  however  formally 
passed,  either  make  or  give  vitality  to  such  a  contract  as 
that  of  July,  1848.  Even  before  the  passage  of  the  act  of 
1853,  the  ordinances  of  the  corporation  required  that  all 
contracts  for  work  and  supplies,  involving  a  certain  amount 
of  expenditure,  should  be  made  upon  bids  or  proposals 
invited  by  public  notice ;  and  this  very  contract  of  July, 
1848,  was  made  in  that  manner. 

We  repeat,  therefore,  that  we  can  see  nothing  in  the  case 
to  warrant  the  suggestion  that  the  work  in  question  was 
done  under  that  old  contract. 

It  was  also  urged  by  the  plaintiffs,  as  a  ground  for  main- 
taining the  validity  of  the  contract  made  with  them  pursu- 
ant to  the  resolution  of  December  16,  1853,  that  it  was  a 
legislative  and  not  an  executive  act ;  that  the  books  ordered 
to  be  printed  were  as  necessary  for  the  guidance  and  infor- 
mation of  the  members  of  the  common  council  in  the 
discharge  of  their  legislative  duties  as  their  minutes,  docu- 
ments and  journals,  and  were  equally  the  subject  of  their 
legislative  discretion,  to  order  and  contract  respecting 
them,  without  any  other  restraint  than  their  own  sense  of 
what  was  proper  and  necessary.  The  common  council,  it 
is  true,  is  vested  with  all  the  legislative  power  of  the  cor- 
poration ;  but  it  is  a  peculiarly  restricted  legislative  autho- 
rity, and  is  in  every  respect  subject  to  the  provisions  of 
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the  charter,  the  fundamental  law  of  the  corporation ;  and 
when  that  charter  requires  that  certain  legislative  or  execu- 
tive duties  shall  be  performed  in  a  particular  manner,  or 
when  it  declares  that  a  certain  act,  which  is  appropriate  to 
both  the  executive  and  legislative  departments,  shall  be 
done  (whenever  it  is  done)  in  a  particular  manner,  without 
making  any  exception  in  favor  of  any  officer  or  department, 
ministerial,  legislative  or  executive,  then  these  several 
departments  of  the  city  government  must  comply,  in  the 
performance  of  that  act,  with  those  special  requirements 
of  the  fundamental  law.  There  are,  it  is  true,  several 
matters  pertaining  to  the  city  government  which  have  not 
been  assigned  by  law,  or  by  ordinance  of  the  corporation, 
to  any  of  the  heads  of  executive  departments,  and  the  ad- 
ministration of  which,  therefore,  remains  with  the  common 
council.  (See  Peterson  agt.  The  Mayor,  fyc.,  17  JV".  F.  Rep., 
454.)  The  erection  of  new  public  buildings,  when  autho- 
rized by  law,  and  the  public  printing,  are  instances  of  this 
kind.  But  in  the  administration  of  these  branches  or  por- 
tions of  the  corporate  business,  everything  must  be  done 
(so  far  as  the  nature  or  character  of  the  particular  subject 
will  permit  or  render  it  possible,)  as  strictly  in  compliance 
with  the  provisions  of  the  charter,  both  as  it  respects  the 
thing  to  be  done  and  the  mode  of  doing  it,  as  if  the  matter 
was  in  the  control  or  management  of  the  head  of  an  execu- 
tive department. 

We  conclude,  therefore,  that  when  the  work  of  the  pub- 
lic printing  involves  the  expenditure  of  more  than  $250,  it 
should  be  done  by  contract  founded  on  sealed  bids,  &c.,  in 
pursuance  of  the  12th  section  of  the  act  of  1853  ;  and  that 
this  is  the  law,  whether  the  printing  is  required  for  the 
legislative  or  executive  departments ;  and  that  no  contract 
or  employment  for  the  performance  of  the  work  referred  to, 
made  in  any  other  manner  than  that  prescribed  by  said  12th 
section,  is  lawful,  or  valid,  or  of  any  binding  force  or  obli- 
gation when  it  involves  an  expenditure  of  more  than  $250. 
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Upon  this  principle,  the  work  done  by  the  plaintiffs,  and 
for  which  this  suit  is  brought,  was  work  which  should  have 
been  contracted  for  in  the  manner  and  with  all  the  formali- 
ties prescribed  in  the  12th  section  of  the  act  of  1853 ;  and 
as  the  contract  for  it  was  not  made  in  that  manner,  it  is  null 
and  void,  and  cannot  be  enforced  against  the  defendants. 

There  only  remains  now  to  be  considered  the  question, 
whether  the  defendants,  having  accepted  and  used  the 
books,  are  bound  to  pay  for  them  what  they  are  reasonably 
worth,  notwithstanding  that  the  express  contract  under 
which  they  were  furnished  is  null  and  void  ? 

The  plaintiffs'  counsel  has  cited  several  authorities  intend- 
ed to  sustain  the  affirmative  of  this  proposition ;  but  they 
all  tend  only  to  establish  what  has  been  long  held  as  sound 
general  doctrine,  that  a  corporation  can  in  ordinary  cases 
be  made  liable  on  an  implied  as  well  as  on  an  express 
assumpsit  or  promise.  They  do  not,  however,  reach  the 
case  of  a  corporation  which  is  deprived  by  statute  of  all 
capacity  to  contract,  except  in  certain  designated  or  pre- 
scribed forms.  In  the  present  instance  the  defendants  can 
make  no  contract  or  promise,  express  or  implied,  except  in 
the  manner  and  with  all  the  formalities  prescribed  by 
statute.  No  promise,  or  engagement,  or  act  of  acceptance, 
or  ratification  by  the  officers  or  agents  of  a  corporation 
thus  incapacitated,  can  render  it  liable,  or  give  to  any  one 
a  cause  of  action  against  it.  The  members  of  the  common 
council,  and  other  officers  of  the  city  government,  are  but 
agents  of  the  corporation,  entrusted  with  certain  powers, 
which  are  to  be  exercised  in  a  manner  specially  defined  and 
provided.  This  is  the  extent  of  their  authority.  Anything 
they  do  beyond  it  is  a  nullity — so  far  as  it  is  intended  by 
it  to  bind  their  principal.  A  different  doctrine  would 
render  void  all  attempts  at  legal  restraint  upon  the  con- 
duct or  acts  of  the  defendants.  If  the  principle  could  be 
maintained,  that  when  an  express  contract,  made  in  defiance 
of  the  restraints  of  the  charter  of  the  defendants,  should  be 
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declared  void,  the  party  seeking  to  recover  upon  it  might 
abandon  the  claim  on  the  express  undertaking,  and  recover 
upon  an  implied  promise,  on  the  ground  that  the  work  had 
been  done,  or  the  supplies  furnished,  no  matter  how  unau- 
thorized by  law  the  work  or  the  supplies  had  been,  it  is 
obvious  that  the  statute  would  be  a  mere  nullity,  and  that 
all  safeguards  against  improvidence  and  corruption  would 
be  overthrown.  Such  a  doctrine  could  not  be  tolerated. 
These  views,  and  the  reasoning  in  support  of  them,  are  set 
forth  more  fully  in  the  decision  of  this  court  in  the  case 
already  referred  to  (Brady  agt.  The  Mayor.  #c.,  2  Bosw.,  173,) 
and  we  only  now  re-assert  them. 

Fully  sensible  of  the  hardship  to  which  an  adverse  de- 
cision might  subject  the  plaintiffs,  who,  without  recompense, 
have  parted  with  their  property  and  labor  upon  an  illegal 
and  void  contract,  we  have  examined  this  case  carefully, 
so  that  nothing  might  escape  our  notice  which  could  tend 
to  the  plaintiffs'  benefit.  But  we  can  see  no  ground  upon 
which  this  action  can  be  sustained.  Whether  in  any  other 
form  of  proceeding  the  plaintiffs  can  recover  their  property 
or  its  value,  may  be  a  question.  In  the  present  action  they 
can  have  no  relief.  The  judgment  at  special  term  must  be 
affirmed,  with  costs. 


SUPREME  COURT. 

FREDERICO  TRENOR  and  others  agt.  ANDREA  FACHIU  and 

others. 

A  sheriff  \s  entitled  to  his  commissions  where  an  attachment  under  the  Code,  DM 
been  issued  and  served,  upon  a  settlement  of  the  action,  upon  the  amount  or  sum 
which  the  debtor  pays  to  the  creditor,  although  it  does  not  come  to  his  hand*, 
as  well  as  his  necessary  disbursements. 

New  York  Special  Term,  February,  1861. 
AN  attachment  was  issued  to  the  Sheriff  of  New  York, 
under  section  227  of  the  Code,  for  an  amount  exceeding 
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$16,000.  The  sheriff  served  it  by  leaving  a  copy  with  sun- 
dry persons  who  are  supposed  to  be  indebted  to  the  defend- 
ants, or  to  have  money  in  hand  belonging  to  them  to  an 
amount  probably  sufficient  to  pay  the  demand.  The  action 
has  not  been  tried.  The  parties  are  proposing  to  make 
some  settlement  or  compromise.  The  question  as  to  what 
commissions  the  sheriff  is  entitled  to,  in  case  of  a  compro- 
mise, is  submitted. 

BROWN,  HALL  and  VANDERpoEL,/or  the  sheriff". 
Jos.  LAROCQUE,  for  defendants. 

LEONARD,  Justice.  Section  243  directs  that  the  sheriff 
shall  be  entitled  to  the  same  fees,  compensation  and  dis- 
bursements as  are  allowed  for  the  like  services  and  disburse- 
ments under  chapter  five,  title  one,  part  two,  R.  S.  The 
services  in  this  case  are  the  same  that  are  to  be  rendered 
by  trustees  under  the  chapter  of  the  Revised  Statutes 
referred  to.  No  goods  have  been  seized ;  credits  only  are 
attached.  The  compensation  to  trustees  is  provided  in 
section  31,  article  eight  of  the  said  chapter  and  title.  (3/2. 
S.,  p.  119,  §  31,  5th  ed.)  It  is  all  necessary  disbursements, 
and  a  commission  of  five  per  cent,  on  the  whole  sum  which 
shall  have  come  into  their  hands. 

In  the  case  of  a  composition  or  settlement,  there  is  no 
sum  of  money  that  comes  to  the  hands  of  trustees  in  the 
case  of  an  attachment  under  the  Revised  Statutes,  or  to  the 
sheriff  on  attachments  under  the  Code,  where  the  service 
has  been  made  by  notifying  the  debtors  of  the  defendant. 

The  late  supreme  court  gave  a  construction  to  the  pro- 
vision of  the  Revised  Statutes  relating  to  the  commissions 
of  trustees,  in  a  case  where  a  compromise  had  been  made 
and  no  money  came  to  their  hands. 

The  true  construction  was  given,  without  doubt,  in  the 
matter  of  Robert  Bunch,  a  non-resident  debtor,  (12  Wend. 
R.,  280).  In  the  event  of  a  compromise  between  the  debtor 
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and  creditor,  the  rule  is  an  equitable  one.  That  rule,  in 
case  of  a  voluntary  settlement  between  the  parties,  will 
give  to  the  sheriff  his  commissions  upon  such  sum  as  the 
debtor  pays  to  the  creditor,  although  it  does  not  come  to 
the  hands  of  the  sheriff,  as  well  as  his  necessary  disburse- 
ments. 


SUPREME  COURT. 

CALVIN  B.  LAWRENCE  agt.  HYSLOP  G.  FOWLER,  Executor,  Ac. 
HYSLOP  G.  FOWLER,  Executor,  <fcc.,  agt.  CALVIN  B.  LAWRENCE. 

Where  two  suits  between  the  same  parties  in  the  nature  of  cross  actions  in  equity, 
involving  an  accounting  between  the  parties,  were  referred  to  the  same  referee, 
and  were  heard  together  as  one  cause,  and  in  the  first  action  the  referee  reported 
that  the  parties  were  joint  owners  and  tenants  in  common  of  the  lands  in  question, 
and  that  the  defendant  had  paid  a  certain  amount  on  account  of  the  purchase, 
more  than  the  plaintiff,  and  ordered  partition  of  the  premises,  and  appointed 
commissioners  for  partition ;  in  the  second  action  the  referee  reported  that  he  had 
stated  the  account,  and  found  due  from  the  defendant  to  the  plaintiff  a  certain  sum, 

To  each  decision,  the  plaintiff  in  the  first  action  and  defendant  in  the  second, 
exccpted,  "to  each  and  every  finding  and  decision  of  the  referee  upon  questions 
of  fact,  and  to  each  and  every  conclusion  of  law  arrived  at  by  said  referee,  and  to 
each  and  every  part  thereof  as  contained  in  the  report  of  said  referee  in  this 
action,"  and  judgments  upon  the  reports  having  been  entered, 

Held,  that  the  appeal  in  the  first  action  must  be  dismissed,  as  there  was  no  final 
judgment  entered,  and  in  the  second,  the  judgment  must  be  affirmed,  as  there  was 
no  exception  which  could  be  reviewed.  The  exceptions  in  both  cases  (which 
were  alike)  were  entirely  insufficient. 

In  equity,  while  the  cast  must  be  the  same  as  at  law,  and  contain  the  findings  and 
exceptions,  the  exception*  must  so  far  as  they  relate  to  matters  of  account  and 
detail,  be  specific,  pointing  to  the  particular  error  claimed  in  the  account;  M 
specific  as  was  required  to  a  master's  report  under  the  former  practice  in  chancery. 

It  seems  to  be  a  mistake  in  the  Code  to  require  the  whole  issues  in  equity  actions  to 
be  tried  before  a  referee  or  a  single  judge  in  the  same  way  with  legal  actions. 

Monroe  General  Term,  September,  1860.  Cases  argued 
and  decided  December,  1860,  before  SMITH,  JOHNSON  and 
KNOX,  Justices. 

APPEAL  in  each  cause,  from  judgment  on  report  of  referee. 
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The  first  of  these  actions  was  commenced  by  the  plaintiff, 
Lawrence,  against  the  defendant's  testator,  Gallup,  on  the 
12th  day  of  February,  1855,  and  the  second  action  was 
commenced  by  Gallup  against  Lawrence,  on  the  17th  day 
of  the  same  month.  The  allegations  in  the  complaint  in 
the  first  entitled  action  are  substantially  as  follows  : 

1st.  That  the  said  Lawrence  and  Gallup,  on  or  about  the 
15th  day  of  March,  1850,  purchased  of  one  Allen  a  lot  of 
land  in  the  town  of  Portage,  containing  eighty-eight  and 
thirty-seven  one-hundredths  acres;  and  that  in  the  month 
of  June,  1850,  they  purchased  of  one  Anthony,  another  lot 
of  land,  situate  in  the  said  town  of  Portage,  containing  one 
hundred  and  four  and  one-half  acres,  which  lots  are  respec- 
tively known  as  the  Allen  and  Anthony  lots.  That  by  the 
agreement  between  the  parties,  each  party  was  to  pay  one- 
half  of  the  purchase  money  of  the  said  premises  and  that 
they  are  seized  in  fee  as  tenants  in  common  in  equal  pro- 
portions of  said  lands.  That  a  part  of  the  purchase  had 
been  paid  by  the  plaintiff  and  a  part  by  the  defendant. 
That  the  said  Gallup  was  an  aged  man  without  near  rela- 
tions, and  worth  more  than  12,000 ;  that  he  had  no  relations, 
or  next  of  kin,  nearer  than  nephew ;  that  he  had  for  many 
years  been  on  terms  of  intimate  friendship  with  Lawrence 
and  his  family,  and  that  it  was  understood  and  agreed  that 
Lawrence  should  take  charge  of  said  lands,  and  the  manu- 
facture and  sale  of  the  lumber  made  therefrom,  and  should 
manage  the  same  for  his  own  exclusive  benefit,  and  that 
Gallup  should  not  assert  any  claim  for  said  land  or  the 
profits  of  manufacturing  said  lumber  unless  he  should  meet 
with  some  unexpected  loss  of  property  and  should  need  the 
same  for  his  support.  That  the  plaintiff  did  take  charge 
of  said  lands  and  the  business  of  manufacturing  lumber. 
That  afterwards  by  an  agreement  between  the  parties,  the 
plaintiff  erected  a  steam  mill  upon  the  Allen  lot,  entered 
into  a  contract  for  cutting  and  delivering  logs  from  said 
lots,  and  for  clearing,  fencing,  and  putting  under  cultiva- 
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tion  the  said  lands,  and  expended  large  sums  of  money 
in  improvements  on  said  lands,  and  manufactured  a  large 
amount  of  lumber.  That  the  defendant  had  not  met  with 
any  unexpected  loss  of  property,  and  that  he  had  commenced 
an  action  claiming  to  be  tenant  in  common  with  the  plain- 
tiff in  the  said  lands  and  the  crops  raised  thereon,  and  in 
the  logs  cut  thereon  and  in  the  lumber  manufactured  from 
the  samei  which  suit  was  afterwards  discontinued. 

The  plaintiff  asks  that  the  respective  rights  of  the  par- 
ties to  said  lands  may  be  declared  and  that  partition 
thereof  be  made  and  that  an  account  be  taken  as  to  the 
several  matters  stated  in  the  complaint. 

The  answer  admits  the  purchase  of  the  lands  as  stated 
in  the  complaint,  but  denies  any  agreement  that  the  pur- 
chase of  the  lands  or  the  manufacture  of  the  lumber  there- 
from should  be  for  the  sole  benefit  of  the  plaintiff,  denies 
other  material  allegations  in  the  complaint,  and  demands 
an  accounting  between  the  parties. 

The  second  suit  was  commenced  by  Gallup,  against  Law- 
rence, and  the  complaint  therein  alleges  the  purchase  of 
the  Allen  and  Anthony  lots  by  the  parties  as  tenants  in 
common,  and  that  the  plaintiff,  (Gallup,)  had  paid  more  than 
one-half  of  the  purchase  price  thereof.  That  the  defendant 
Lawrence  had  received  money  from  the  plaintiff,  Gallup, 
to  be  used  in  the  manufacture  of  lumber.  That  the  defend- 
ant had  received  moneys  for  lumber  and  timber  sold ;  for 
crops  raised  on  said  lands  for  which  he  was  indebted  to  the 
plaintiff,  and  that  the  plaintiff  had  advanced  divers  sums 
of  money  in  and  about  the  said  business,  one  half  of  which 
the  defendant  was  bound  to  pay. 

Lawrence  in  his  answer,  sets  up  the  pendency  of  the  first 
action  as  a  bar  to  this,  and  also  for  a  further  answer  sets 
up  the  same  matters  substantially  as  are  alleged  in  the  com- 
plaint, and  also  denies  specifically  the  several  allegations  of 
indebtedness  contained  in  the  complaint.  The  two  actions 
were  referred  to  Washington  Barnes,  Esq.,  as  sole  referee, 
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and  were  tried  together  as  one  action.  It  was  claimed  on 
the  part  of  Lawrence  that  he  could  not  be  called  on  to 
account,  for  the  reason  that  he  had  been  induced  to  enter 
into  the  purchase  of  the  lands  and  the  other  business  con- 
nected therewith,  by  reason  of  the  promise  of  Gallup  that 
the  same  should  enure  to  the  benefit  of  Lawrence  and  his 
family ;  and  this  question  was  first  tried  and  decided  by  the 
referee  adversely  to  Lawrence,  to  which  decision  Law- 
rence excepted.  The  parties  then  proceeded  to  an  account- 
ing before  the  referee. 

In  the  first  action  the  referee  reported  that  the  parties 
were  tenants  in  common  of  the  lands  in  question,  and  that 
Gallup  had  paid  on  account  of  the  purchase  of  said  lands 
$6,041.67  more  than  Lawrence,  and  ordered  partition  of  the 
premises  accordingly,  and  that  commissioners  be  appointed 
to  make  such  partition  and  division.  After  giving  direc- 
tions to  said  commissioners  in  making  such  partition,  it  was 
ordered  that  all  questions  of  cost  in  the  cause  be  reserved 
until  the  giving  of  final  judgment  therein. 

The  plaintiff  excepted  to  this  decision,  as  follows :  The 
said  Lawrence  excepts  to  each  and  every  finding  and  decision 
of  the  referee  upon  questions  of  fact,  and  to  each  and  every 
conclusion  of  law  arrived  at  by  said  referee,  and  to  each 
and  every  part  thereof  as  contained  in  the  report  of  said 
referee  in  this  action. 

In  the  second  action  the  referee  reported  that  there  was 
due  from  Lawrence  to  Gallup,  $1,250. 

To  this  decision  Lawrence  excepted,  in  the  same  words 
as  in  the  first  action  above  stated. 

Judgment  has  been  entered  in  both  cases  on  the  report  of 
the  referee. 

G.  HASTINGS,  for  Lawrence. 

I.  The  referee  erred  in  requiring  Lawrence  to  account, 
and  especially  for  requiring;  him  to  account  for  the  proceeds 
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of  crops  raised  by  him  on  the  lands  in  question.  Taking 
the  strongest  view  of  the  case  against  Lawrence,  he  was 
only  a  tenant  in  common  with  Gallup,  and  could  not  be 
called  on  to  account  for  the  use  of  the  lands. 

One  tenant  in  common,  who  possess  the  entire  premises, 
without  any  agreement  with  his  co-tenant  as  to  his  posses- 
sion, or  any  demand  on  the  part  of  his  co-tenant  to  be 
allowed  to  enjoy  the  premises,  is  not  liable  to  account  for 
the  use  and  occupation  of  the  premises.  (  Woolever  agt. 
Knapp,  18  Barb.,  265.) 

In  this  case,  Lawrence  went  into  possession  of  the  lands, 
with  the  express  understanding  that  he  was  to  have  the 
whole  benefit  of  the  improvement  and  use  of  the  lands. 

II.  If  Lawrence,  in  the  circumstances,  was  under  any 
obligation  to  account,  there  are  errors  in  the  account  as 
stated  by  the  referee,  which  are  fatal  to  the  judgment. 

1st.  The  referee  allowed  too  large  a  price  for  the  lumber 
sold  by  Lawrence. 

2d.  He  should  not  have  charged  Lawrence  for  the  use 
of  the  saw  mill  when  sawing  his  own  logs.  As  he  was 
tenant  in  common  of  the  mill,  he  had  a  right  to  use  it  for 
his  own  individual  purposes.  There  is  nothing  in  the  case 
to  show  that  either  party  expected  him  to  pay  for  the  use 
of  the  mill. 

3d.  For  the  same  reason  the  referee  erred  in  charging 
Lawrence  with  the  use  of  the  mill  for  sawing  logs  of  other 
people,  his  customers.  Besides  there  is  no  evidence  that 
he  received  payment  for  his  sawing. 

4th.  He  erred  in  allowing  Gallup  interest  on  his  advances. 
Lawrence  is  charged  with  the  use  of  the  common  property 
and  by  the  judgment  is  made  to  pay  Gallup  one-half  of  all 
the  profits  arising  from  the  use  and  occupation  of  the  land. 
Gallup  is  then  allowed  interest  on  all  his  advances.  He 
thus  has  interest  on  his  money  and  also  the  use  of  the  land 
in  which  he  invested  the  same  money. 

5th.  Gallup  is  not  charged  with  all  the  money  Lawrence 
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paid  him.  Lawrence  is  credited  with  the  payment  to  Gal- 
lup at  various  times  of  $2,177.75,  (case,  fol.  466,)  while 
Gallup  is  only  charged  for  money  received  from  Lawrence 
$1,527.75. 

Lawrence  is  charged  with  51,000  staves  sold.  The 
amount  was  30,000  at  $6.00  per  M. 

III.  The  action  by  Lawrence  agt.  Gallup  was  first  com- 
menced and  covers  the  whole  ground  of  both  actions.  It 
is,  therefore,  a  perfect  bar  to  the  action  commenced  by 
Gallup.  (Groshon  and  others  agt.  Lyon,  16  Barb.  S.  C. 
Rep.  461.) 

G.  RATHBUN,/or  Fowler,  executor,  fyc. 

First.  There  is  no  case  in  either  of  these  appeals  to  be 
examined.  They  having  by  rule  duly  entered,  been  declared 
abandoned.  (Rule  37.) 

Second.  This  appeal  of  Lawrence  agt.  Fowler,  is  from  an 
interlocutory  judgment.  Final  judgment  in  this  action  was 
perfected  on  the  third  day  of  December,  1858.  On  an 
appeal  from  the  final  judgment  only,  can  the  merits  of  this 
action  be  reviewed.  On  this  appeal,  (if  such  order  is 
appealable,)  the  only  question  is  whether  on  the  referee's 
report  as  it  stands,  this  was  the  proper  order  to  enter ;  and 
this  order  having  been  entered  on  filing  the  report,  it  is 
submitted  that  no  appeal  lies  from  it.  (Code,  §§245,  272, 
268 ;  7  Mb.  Pr.  R.,  1  ;  15  How.  Pr.  R.,  57.) 

Third.  The  exception  taken  in  each  action  is  general. 
The  report  in  each  contains  several  conclusions  of  law,  at 
least  one  of  which  is  correct.  The  exceptions  are  there- 
fore unavailable  for  any  purpose.  They  must  specify  the 
objectionable  conclusions  and  the  grounds  of  objection. 
(20  Barb.  R.,  343;  2  Seld.,  233;  1  Kern.,  416;  4  Kern., 
310,  435 ;  4  Seld.,  37.) 

Fourth.  No  copy  of  the  case  as  settled  having  ever  been 
served  on  the  respondent's  attorney  until  printed  papers 
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were  served  on  the  third  of  March,  1849,  the  respondent's 
attorney  has  had  no  opportunity  of  ascertaining,  and  knows 
nothing  of  the  correctness  of  the  case  as  printed. 

Fifth.  There  is  no  error  in  computation  by  the  referee, 
or  other  error  affecting  the  merits  of  the  judgment. 

By  the  court,  E.  DARWIN  SMITH,  Justice.  These  cases 
were  brought  before  the  court  on  a  previous  occasion,  and 
the  question  was  mooted  whether  they  could  be  reviewed 
in  their  present  shape,  and  it  was  considered  without  very 
careful  examination  that  such  reveiw  could  be  had.  They 
are  now  again  brought  on  for  argument,  and  we  have  been 
necessarily  called  upon  in  attempting  to  dispose  of  them, 
upon  their  merits  to  reconsider  that  question.  The  actions 
are  both  suits  in  equity  in  the  nature  of  cross  actions,  and 
both  involve  an  accounting  between  the  parties.  They 
were  referred  to  the  same  referee,  and  heard  together  as  one 
cause,  tjie  referee  taking  the  testimony  offered,  and  apply- 
ing it  to  the  issues  made  by  the  pleadings.  In  one  case  he 
reports  that  the  parties  were  joint  tenants  in  the  purchase 
of  two  lots  of  land,  and  that  one  party  has  advanced  more 
than  the  other  towards  its  purchase,  and  has  stated  an 
account  between  the  parties,  made  a  decree  for  partition, 
and  the  appointment  of  commissioners  to  make  such  par- 
tition. In  the  other  suit  he  has  stated  the  account,  and 
found  due  to  Gallup,  the  plaintiff's  intestate  in  such  suit, 
the  sum  of  $1,250,  and  has  made  a  decree  accordingly.  In 
looking  into  the  cases  with  some  care,  we  cannot  see  upon 
what  principle  we  can  review  them.  In  the  secondly  enti- 
tled suit,  there  might  be  a  review,  as  final  judgment  has 
been  entered,  but  there  are  no  separate  findings  and  no 
available  exceptions.  In  the  first  entitled  action  the  com- 
missioners for  partition  have  not  been  appointed  ;  partition 
has  not  been  made,  and  final  judgment  could  not  be  properly 
entered.  Aside  from  this  question,  and  so  far  as  the  exam- 
ination of  the  cases  upon  the  merits  is  concerned,  neither 
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case  is  presented  to  us  in  a  proper  shape  for  review ;  there 
is  annexed  to  the  separate  report  of  the  referee  a  general 
exception  to  each  and  every  finding  of  the  referee  upon 
questions  of  fact,  and  to  each  and  every  conclusion  of  said 
referee  upon  questions  of  law.  Such  an  exception  is  not 
available  to  raise  any  distinct  question.  It  would  com- 
pletely nullify  the  rule  of  requiring  specific  exceptions,  if 
one  so  general  could  be  allowed.  It  points  out  no  errors, 
and  does  not  call  the  attention  of  the  court,  as  the  office  of 
an  exception  is,  to  some  specific  point  of  objection.  In  suits 
in  equity  we  have  before  held  in  several  cases  that  where 
accounts  were  taken  by  the  referee,  that  exceptions  to  his 
report  must  be  as  specific  as  was  required  under 'the  old 
chancery  practice  in  stating  an  account  before  a  master  and 
that  the  old  chancery  practice  is  still  in  force  in  respect  to 
all  such  cases.  (Ketchum  agt.  Clark,  22  Barb.,  320.)  In 
reviewing  the  judgments  rendered  by  referees,  in  all  cases, 
this  court  acts  as  an  appellate  court  and  can  only  review 
the  judgment  upon  a  case  including  the  findings  of  the 
referee  upon  the  facts,  and  his  conclusions  of  law  with  the 
exceptions  thereto.  (Code,  §§268  and  272;  and  see  Rogers 
agt.  Beard,  20  How.,  98  and  282.)  There  is  an  obvious  dis- 
tinction between  cases  in  law  and  suits  in  equity,  which 
must  be  considered  in  preparing  a  case  for  a  review.  In 
suits  at  law  the  referee  should  state  the  facts  found  by  him 
as  upon  a  special  verdict  precisely  as  if  he  were  executing 
a  reference  by  the  court  to  ascertain  and  report  the  facts  of 
the  case.  To  this  statement  of  facts  no  exceptions  are 
required.  The  referee  then  adds  his  conclusion  of  law  upon 
such  facts  so  found  or  stated,  and  his  duty  is  performed. 
To  these  conclusions  of  law  specific  exceptions  must  be 
taken,  as  much  so  as  if  such  decision  had  been  made  on  the 
trial  of  the  cause  in  its  progress,  or  in  the  charge  of  the 
judge  to  the  jury.  In  reviewing  the  judgment  of  the  referee 
upon  the  facts  thus  stated,  and  the  conclusions  thus  found, 
the  court  reviews  the  finping  of  the  referee  upon  the  facts 
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precisely  as  it  examines  the  evidence  on  the  trial  before  a 
jury,  and  upon  the  same  principles,  and  the  case  should  be 
made  up  in  this  court  precisely  as  required  by  the  court  of 
appeals,  and  a  review  here  can  be  had  only  upon  a  case 
thus  made  up.     (Rogers  agt.  Beard,  supra.)     But  in  respect 
to  suits  in  equity,  while  the  case  must  be  the  same,  and 
must  contain  the  findings  and  exceptions,  the  exceptions 
must,  so  far  as  they  relate  to  matters  of  account  and  detail, 
be  specific,  pointing  to  the  particular  error  claimed  in  the 
account  as  specific,  as  was  required  to  a  master's  report 
under  the  former  practice,  in  chancery.    There  is  a  difficulty 
in  trying  equity  cases  before   a  referee  under  the  Code, 
arising  out  of  the  intrinsic  difference  between  legal  and 
equitable  actions.     In  legal  actions  the  issues  are  single, 
and  can  easily  be  tried  and  disposed  of  by  a  referee  as  by  a 
jury.     But  equitable  actions  are  essentially  different,  and  I 
think  it  is  a  mistake  in  the  Code  to  require  them  to  be  tried 
before  a  referee,  and  before  a  single  judge  in  the  same  way 
with  legal  actions.     In  actions  between  partners  or  joint 
tenants,  as  in  this  case,  and  also  in  actions  of  partition,  and 
in  various  other  actions  where  an  accounting  is  necessary, 
the  trial  is  necessarily  in  some  degree  a  double  one.     First, 
the  court  or  referee  is  to  try  the  question  of  the  liability  of 
the  defendant,  to  account  and  make  an  interlocutory  decision 
or  order,  and  then  the  account  is  to  be  subsequently  taken 
before  final  judgment  can  be  rendered.  Much  embarrassment 
in  these  cases  would,  I  think,  be  obviated  by  a  reference 
under  section  270,  of  particular  issues  of  fact  involving  the 
merits,  instead  of  referring  the  whole  issue  to  the  referee. 
In  the  former  case  the  report  of  the  referee  would  have  the 
force  and  effect  of  a  special  verdict,  and  the  court  at  special 
term,  would  render  the  judgment  and  make  the  requisite 
order  to  carry  into  effect  the  interlocutory  order  or  decree, 
based  upon  the  finding  of  the  referee.     The  difficulty  in 
this  case  is  that  the  whole  issue  was  referred  to  the  referee; 
we  must,  therefore,   dispose  of  the  whole  issue,  and  his 
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decision  will  stand  as  the  decision  of  the  court.  (§272.) 
In  either  case  no  appeal  lies  until  final  judgment.  (§  348.) 
The  appeal  is  from  a  judgment.  No  appeal  is  allowed 
from  an  interlocutory  decree,  it  being  the  policy  of  the  Code 
to  allow  only  one  appeal  upon  the  merits  in  any  action. 
Swarthout  agt.  Curtis,  4  Com.,  416  ;  Lawrence  agt.  Farmers' 
Loan  Co.,  15  How.,  57.)  Upon  the  basis  of  the  report  of 
the  referee  in  the  case  of  Lawrence  agt.  Gallup,  the  court 
at  special  term  can  appoint  commissioners  to  make  partition, 
but  upon  the  coming  in  of  the  report  of  the  commissioners, 
the  referee  will  necessarily  have  to  make  a  final  decree  con- 
firming the  same,  and  dispose  of  the  question  of  costs,  and 
then  final  judgment  can  be  entered  up.  This  must  be  done 
before  there  can  be  any  appeal  to  this  court  authorizing  us 
to  review  any  decision  of  the  referee.  In  the  suit  of  Lawrence 
agt.  Fowler,  therefore,  there  is  nothing  properly  before 
'is  for  review,  and  .the  appeal  in  that  case  should  be  dis- 
missed. In  the  case  of  Fowler,  executor,  fyc.  agt.  Lawrence, 
final  judgment  having  been  rendered,  but  no  proper  excep- 
^D  tions  having  been  taken  to  the  decisions  and  findings  of  the 
referee,  we  could  not  do  otherwise  than  affirm  the  judgment. 
Appeal  dismissed  in  Lawrence  agt.  Fowler,  executor. 
Judgment  affirmed  in  Fowler,  executor,  agt.  Lawrence. 


SUPREME  COURT. 

THE  MUTUAL  BENEFIT  LIFE  INSURANCE  COMPANY  agt.  THE 
BOARD  OF  SUPERVISORS  OF  THE  COUNTY  OF  NEW  YORK. 

"^  A  court  of  equity  has  no  power  to  stay  by  injunction  the  collection  of  a  tax,  alleged 
to  be  illegal,  on  the  ground  that  the  plaintiffs  were  a  foreign  corporation,  and 
had  no  place  of  business  in  this  state. 

Equity  cannot  be  appealed  to  in  any  case  to  restrain  the  collection  of  a  tax  or  assess- 
ment which  is  void. 


New  York  General  Term,  March,  1861. 
CLERKE,  SUTHERLAND  and  INGRAHAM,  Justices. 
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Mutual  Benefit  Life  Ins.  Co.  agt.  Board  of  Supervisors  of  New  York. 

APPEAL  from  a  judgment  at  special  term. 

BRADLEY,  MILLS  &  WooDHULL,ybr  appellants. 
ABRAHAM  R.  LAWRENCE,  Jr.,  for  respondents. 

By  the  court,  INGRAHAM,  Justice.  The  complaint  in  this 
action  asks  to  have  the  defendant  restrained  from  collect- 
ing a  tax  which  it  is  alleged  was  illegally  imposed  upon  the 
plaintiffs,  upon  the  ground  that  the  plaintiffs  were  a  foreign 
corporation  and  had  no  place  of  business  in  this  state. 

To  this  complaint  the  defendant  demurs. 

The  point  raised  in  this  case  was  decided  in  Htywood  agt. 
City  of  Buffalo,  (14  JV*.  F  Rep.,  p.  534,)  all  the  judges  holding 
that  equity  should  not  be  appealed  to  to  restrain  the  col- 
lection of  a  tax  or  assessment  which  was  void.  (Fuller  agt. 
Mien  et  a/.,  S.  C.,  May  term,  1858.) 

In  Van  Dor  en  agt.  The  Mayor,  fyc.,  of  New  York,  (9  Paige, 
388,)  it  was  held  that  there  was  no  remedy  in  equity,  and 
that  the  court  had  no  power  to  interfere  in  the  case  of  a 
tax  or  assessment  which  was  irregular. 

In  addition  to  these  cases,  I  may  add  that  in  the  present 
case  there  is  no  ground  for  such  interference,  even  if  under 
other  circumstances  the  court  had  the  power  to  grant  the 
relief  sought  for  in  the  complaint. 

The  warrant  of  distress  issued  to  collect  the  taxes  has 
been  levied  on  some  office  furniture  only. 

If  the  tax  is  illegal,  the  plaintiffs  have  ample  means  of 
redress  by  an  action  for  the  trespass. 

There  is  no  serious  or  irreparable  injury  calling  for  the 
issuing  of  an  injunction,  and  unless  the  party  is  otherwise 
remediless,  an  injunction  is  not  the  proper  remedy. 

The  plaintiffs  in  submitting  this  case,  have  not  seen  fit  to 
furnish  any  authorities  sustaining  this  action,  and  we  there- 
fore conclude  there  are  none. 

The  judgment  appealed  from  should  be  affirmed. 

VOL.  XX.  27 


418        NEW  YORK  PRACTICE  REPORTS. 

Mallory  agt.  Clark. 

SUPREME  COURT. 
MALLORY  agt.  MYRON  H.  CLARK. 

A  trustee,  though  described  as  such,  cannot  confess  an  ordinary  judgment  so  as  to 
bind  the  trust  estate.  Where  the  trust  estate  is  to  be  made  liable  for  a  debt 
created  by  a  trustee,  it  must  be  reached  by  a  special  proceeding  and  judgment  in 
equity,  making  or  declaring  the  trust  estate  liable,  or  directing  or  authorizing  it, 
or  part  of  it,  to  be  sold,  for  the  purpose  of  discharging  the  claim. 

Where  the  court,  in  granting  an  order  to  change  trustees,  directed  that  the  new 
trustee  confess  a  judgment  to  the  former  trustee  to  secure  advances  made  by  him 
for  the  trust  estate, 

Held,  that  this  part  of  the  order  should  be  amended  by  directing  the  acting  trustee 
to  pay  to  the  former  trustee  the  balance  due  him,  with  interest,  as  soon  as  the 
acting  trustee  should  receive  from  the  trust  estate  sufficient;  funds  therefor. 

New  York  Special  Term,  December,  1859. 
MOTION  to  set  aside  judgment  on  confession  and  execution 
against  a  trustee. 

INGRAHAM,  Justice.  The  plaintiff  was  duly  appointed 
trustee  of  a  certain  estate  belonging  to  Sarah  C.  Cowles 
and  others,  and  while  such  trustee,  became  creditor  of  the 
trust  estate  for  moneys  advanced  by  him,  and  for  services 
rendered  as  such  trustee. 

Afterwards,  on  the  application  of  the  cestui  que  trusts, 
and  with  the  consent  of  the  plaintiff,  an  application  was 
made  to  change  the  trustee,  and  an  order  was  made  by  a 
justice  of  this  court  discharging  the  plaintiff  as  trustee, 
and  appointing  Myron  H.  Clark  as  such  trustee.  In  this 
order  it  was  further  directed  that  the  trustee  should  con- 
fess a  judgment  to  the  plaintiff  for  the  amount  which  he 
claimed  to  be  due  to  him  for  moneys  advanced  and  services 
rendered  in  the  discharge  of  his  duties  as  such  trustee. 

Under  this  order  Clark,  as  trustee,  confessed  a  judgment 
in  favor  of  Mallory,  for  the  moneys  so  claimed  by  him,  and 
an  execution  has  been  issued  upon  such  judgment,  and  the 
same  levied  upon  the  personal  property  of  the  trust  estate. 

A  motion  is  now  made  to  set  aside  the  judgment  and  the 
execution  issued  thereon. 
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Some  of  the  cestui  que  trusts  are  infants,  and  did  not  con- 
sent to  this  proceeding. 

The  order  directing  that  a  judgment  by  confession  for 
such  a  claim,  be  made  by  a  trustee  of  an  estate,  is  an 
unusual  one,  and  notwithstanding  such  order,  I  am  at  loss 
to  see  in  what  manner  the  trust  estate  can  be  made  liable 
in  an  execution  issued  thereon. 

The  judgment  is  against  Myron  H.  Clark,  described  as 
trustee  of  Sarah  E.  Cowles  and  others,  and  it  is  adjudged 
that  the  plaintiff  recover  against  the  defendant  the  plain- 
tiff's claim.  It  is  an  ordinary  judgment  against  the  defend- 
ant not  making  or  declaring  the  trust  estate  liable,  or 
directing  or  authorizing  any  part  of  it  to  be  sold  for  the 
purpose  of  discharging  the  claim.  An  execution  issued 
upon  such  a  judgment  cannot  be  levied  upon  the  trust  estate, 
more  especially  so  where  a  part  of  it  belongs  to  infants.  If 
the  trust  estate  is  to  be  made  liable  for  a  debt  created  by 
a  trustee,  it  must  be  reached  by  a  special  proceeding  and 
judgment,  and  not  by  an  ordinary  judgment  entered  against 
the  trustee,  even  though  described  as  such. 

An  action  at  law  could  never  be  maintained  to  reach  the 
trust  estate,  by  making  the  trustee  the  defendant,  but  for. 
such  a  purpose  a  suit  must  be  had,  or  a  proceeding  in 
equity.  The  union  of  the  remedies  at  law  and  in  equity, 
in  the  same  tribunal  under  the  Code,  has  not  removed  the 
necessity  of  the  same  course  of  proceeding  to  reach  a  trust 
estate,  and  there  is  no  more  authority  to  sell  the  trust 
estate  in  an  action  for  money  brought  against  the  trustee, 
now,  than  there  was  before  the  adoption  of  the  Code. 

Upon  consultation  with  the  justice  by  whom  the  order 
was  made,  I  am  informed  that  his  attention  was  not  par- 
ticularly called  to  that  provision  in  the  order,  and  he  con- 
curs with  me  in  the  opinion  that  the  judgment  ought  not 
to  be  enforced,  but  that  the  order  should  be  amended  so  as 
to  protect  the  trustees  as  well  as  the  cestui  que  trusts. 

It  is  said  that  the  judgment  was  entered  by  an  order  of 
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the  court,  and,  therefore,  cannot  be  set  aside,  except  by  an 
appeal  from  that  order,  and  its  reversal.  It  must  be  re- 
membered that  when  that  order  was  made  there  was  no 
action  pending.  It  was  a  mere  order,  made  in  a  proceed- 
ing for  the  appointment  of  a  trustee,  and  the  direction  to 
the  trustee  afterward  to  confess  a  judgment,  cannot  make 
that  judgment,  thereafter  confessed,  valid,  if,  without  such 
an  order,  it  would  have  been  a  nullity.  Whatever  amount 
was  due  to  the  trustee  should  have  been  paid  to  him,  and 
for  that  amount  he  had  a  lien  on  the  trust  estate  in  his 
hands,  which  he  had  a  right  to  insist  upon  the  payment  of 
before  parting  with  the  estate.  That  lien  could  have  been 
preserved,  by  directing  the  new  trustee,  in  the  order  ap- 
pointing him,  to  pay  such  moneys  due  to  the  former  trustee 
out  of  the  first  receipts  from  the  trust  estate.  I  do  not 
deem  it  necessary,  or  proper,  to  set  aside  this  judgment  on 
this  motion  until  such  a  provision  is  made  by  an  amend- 
ment of  the  order  referred  to.  The  judgment  confessed  by 
the  trustee  can  be  of  no  use  in  collecting  the  claims  of  the 
former  trustee.  But  before  the  same  is  set  aside,  the  order 
appointing  the  new  trustee  should  be  amended  so  as  to 
provide  for  the  payment  of  whatever  balance  is  due  to  the 
plaintiff. 

I  find,  on  examining  those  proceedings,  it  is  not  stated 
that  the  infants  were  represented,  or  in  any  wise  had  a  part 
in  settling  the  amount  due  to  the  trustee.  Mr.  Chatfield, 
as  guardian  of  the  infants,  had  notice  of  the  proceedings 
for  the  change  of  trustee ;  but  the  settlement  of  the  accounts 
of  the  plaintiff  was  not  made  before  the  referee  named,  but 
appears  to  have  been  made  by  the  trustee  and  some  of  the 
parties  in  interest,  who  were  of  age. 

If  this  be  so,  the  account  should  be  adjusted  before  the 
referee,  and  after  the  balance  is  ascertained,  the  former 
order  should  be  amended  so  as  to  direct  the  trustee  therein 
named  to  pay  to  the  plaintiff  the  balance  due  him,  with  the 
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interest,  as  soon  as  the  said  trustee  shall  receive  from  the 
trust  estate  sufficient  funds  therefor. 

This  amendment  appears  to  me  to  be  necessary  for  the 
plaintiff's  protection,  before  the  judgment  is  set  aside;  and 
the  motion  is  only  granted  upon  the  condition  that  an 
application  shall  forthwith  be  made  for  the  adjustment  of 
the  plaintiff's  accounts,  and  for  the  payment  thereof  by 
the  new  trustee  in  the  manner  indicated. 

Unless  proceedings  for  such  purposes  are  taken  within 
thirty  days  the  motion  is  denied. 

Proceedings  on  the  execution  in  the  meantime  stayed. 


SUPREME   COURT. 
WILLIAM  LANCASTER  agt.  JAMES  A.  BOOKMAN  and  others. 

An  appeal  lies  directly  from  an  order  of  a  county  judge  vacating  an  order  of  arreit 
granted  by  him,  to  the  general  term  of  this  court. 

Kings  County  General  Term,  March,  1861. 

THE  defendant  Boorman  was,  by  an  order  of  the  county 
judge  of  Kings  county,  held  to  bail  in  the  sum  of  $20,000 
on  the  22d  day  of  January,  1861.  He  was  arrested,  and 
perfected  his  bail  on  the  same  day.  On  the  following  day 
the  county  judge  of  Kings  county,  on  the  application  of  the 
defendant  Boorman,  without  any  notice  to  the  plaintiff, 
made  an  order  vacating  the  order  of  arrest,  setting  aside 
the  bail,  and  ordering  the  sheriff  of  the  county  of  New 
York,  to  whom  the  order  of  arrest  was  directed,  to  sur- 
render and  cancel  the  bond  given  on  the  arrest ;  and, 
further,  ordered  the  plaintiff  to  pay  $10  costs  of  the  motion 
to  the  defendant  within  five  days. 

From  this  order  the  plaintiff  appealed  to  the  general 
term. 
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I.  T.  WILLIAMS,  for  the  plaintiff, 

insisted  that  the  appeal  would  lie  directly  from  the  order 
of  the  county  judge,  vacating  the  order  of  arrest  to  the 
general  term,  and  in  support  thereof  made  the  following 
points : 

First.  An  appeal  will  lie  from  an  order  of  a  county  judge, 
in  an  action  pending  in  this  court,  to  the  general  term  thereof. 

1.  The  language  of  section  349  of  the  Code,  will  admit 
of  no  other  interpretation  whatever.  The  language  is, 

"  An  appeal  may  in  like  manner,  and  within  the  same 
time,  be  taken  from  an  order  made  at  a  special  term,  or  by 
a  single  judge  of  the  same  court,  or  a  county  or  special 
county  judge,  in  any  stage  of  the  action." 

It  will  be  observed  that  the  Code  is  here  speaking  of 
"  appeals  in  the  supreme  court  ....  from  a  single 
judge  to  the  general  term."  (Heading  of  chapter  4,  title 
11,  Code.) 

This  must  refer  to  an  ex  parte  order,  for  a  county  judge 
has  no  power  to  grant  anything  but  an  ex  parte  order. 
There  is  no  provision  in  the  Code  for  noticing  a  motion,  in 
an  action  pending  in  the  supreme  court,  before  a  county 
judge.  The  county  judge  granted  this  order  by  virtue  of 
section  180  of  the  Code.  (See  Con/din  agt.  Dutcher,  5  How. 
Pr.  R.,  386.) 

The  following  section,  350,  would  seem  inferentially  to 
limit  the  meaning  of  section  349.  But  it  must  be  borne  in 
mind  that  section  349  was  altered  in  1851,  while  section  350 
remained  unchanged.  In  the  Code  1849,  while  section  350 
read  as  it  now  reads ;  section  349  read  as  follows  :  "  An 
appeal  may  in  like  manner,  and  within  the  same  time  be 
taken  from  an  order  made  by  a  single  judge  of  the  same 
court,  and  may  thereupon  be  reviewed,"  <fcc.  Hence  the 
propriety  of  section  350.  But  as  the  amendment  of  section 
349,  was  subsequent  to  the  enactment  of  section  350,  it  con- 
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forms  section  350  to  it,  and  should  not  be  conformed  to 
section  350. 

It  is  very  clear,  therefore,  that  the  order  in  the  present 
case,  need  not  be  entered  before  it  is  appealed  from.  Sec- 
tion 349,  as  amended,  clearly  does  not  contemplate .  such 
entry.  It  would  be  absurd  to  enter  an  exparte  order  of  a 
county  judge,  nor  yet  would  such  a  thing  be  practicable. 
Upon  whose  fiat  would  the  clerk  enter  it  ?  not  upon  that 
of  the  county  judge,  for  no  such  authority  is  given  to  the 
county  judge  over  the  records  of  this  court ;  not  on  the 
fiat  of  a  judge  of  this  court,  for  there  is  no  provision  for 
his  interfering  with  the  order  of  a  county  judge,  and  he 
might  well  decline  to  have  the  records  of  his  court  dis- 
figured by  so  unseemly  an  entry  as  sometimes  have  or  may 
emanate  from  the  not  too  experienced  hand  of  a  county 
functionary. 

Beside  the  letter  of  section  350,  does  not  require  it;  that 
section  refers  only  to  orders  made  "  upon  motion."  (Sav- 
age agt.  Relyea,  3  How.,  276.) 

The  cases  that  hold  that  an  appeal  will  not  lie  from  a 
judgment  by  default  do  not  apply  to  the  case  of  an  order 
entered  exparte.  In  the  former  case  the  judgment  is  by 
tacit  consent,  &c.,  in  the  other  no  such  consent  can  be 
inferred.  In  the  former  case,  the  judge  or  court  passes 
upon  nothing,  exercises  nothing  but  a  ministerial  function. 
In  the  latter  the  judge  reviews  and  passes  upon  the  whole 
matter,  in  the  present  case,  in  review  of  his  former  decision, 
and  if  one  may  judge  from  the  result  to  which  he  came,  he 
must  be  presumed  to  have  been  most  profoundly  exercised. 

J.  L.  SUTHERLAND,  opposed. 

The  COURT  held  that  the  appeal  would  lie,  and  was  well 
taken. 


424  NEW  YORK  PRACTICE  REPORTS. 

New  York  Ice  Co.  agt.  Northwestern  Ins. .Co. 


SUPREME  COURT. 

THE  .NEW  YORK   ICE   COMPANY   agt.  THE   NORTHWESTERN 
INSURANCE  COMPANY. 

An  action  on  a  policy  of  insurance  to  recover  for  a  loss,  and  for  equitable  relief  to 
reform  the  policy,  if  it  should  be  found  necessary  for  the  plaintiffs'  recovery, 
should  be  tried  at  the  circuit  before  a  jury. 

But  where  such  an  action  was  brought  on  for  trial  as  an  equity  case  before  a  judge 
at  special  term,  and  the  only  question  submitted  was,  as  to  the  right  of  the  plain- 
tiffs to  have  the  policy  reformed,  as  prayed  for  in  the  complaint,  which  was  denied, 

Held,  that  the  plaintiffs  not  being  entitled  to  the  equity  relief  demanded,  the  court 
had  no  jur'sdiction  to  retain  the  cause  for  the  trial  of  the  legal  question  of  the  loss 
on  the  policy. 


York  Special  Term,  January,  1860. 
TRIAL  before  the  court,  of  an  equity  case. 

INGRAHAM,  Justice.  The  plaintiffs  brought  their  action 
against  the  defendants  on  a  policy  of 'insurance  against  loss 
by  fire.  In  the  complaint  they  averred  their  claim  on  the 
policy  for  the  loss,  and  they  also  averred  facts  from  which 
they  claimed  that  an  error  had  occurred  in  the  making  out 
of  the  policy  of  insurance,  and  they  demanded  judgment 
against  the  defendant  for  the  amount  of  the  loss,  and  in 
case  it  should  be  necessary  to  the  recovery,  that  the  policy 
should  be  reformed  and  corrected,  and  for  a  further  judg- 
ment, as  might  be  necessary. 

It  is  apparent  that  both  legal  and  equitable  relief  is 
prayed  for  in  this  complaint,  although  the  main  cause  of 
action  is  to  recover  for  the  loss,  and  the  equitable  relief  is 
merely  sought  for,  if  it  shall  be  found  necessary  for  the 
plaintiffs'  recovery.  That  equitable  relief  was  to  reform  the 
policy  by  correcting  the  alleged  mistake. 

It  appears  to  me,  that  this  cause  should  have  gone  to  the 
circuit  for  trial.  There  the  plaintiffs  could  have  tried  their 
action  to  recover  for  the  loss  before  a  jury,  and  as  both  the 
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legal  and  equitable  relief  is  prayed  for,  the  judge  holding 
that  court  could  have  granted  such  relief  and  then  sub- 
mitted the  other  questions  to  the  jury. 

But  the  parties  have  seen  fit  to  bring  the  cause  on  for 
trial  as  an  equity  case  before  the  special  term,  and  the, only 
question  submitted  to  me  is  as  to  the  right  of  the  plaintiffs 
to  have  the  policy  of  insurance  reformed  in  what  they 
allege  to  be  a  mistake. 

Upon  the  trial,  it  appeared  that  the  testimony  of  the  wit- 
nesses did  not  agree  as  to  the  facts.  The  broker  who 
obtained  the  insurance  states  a  case  from  which  such  a 
mistake  might  be  inferred,  while  the  agent  of  the  defend- 
ants denies  such  statements,  and  shows  on  his  part  that  no 
such  mistake  occurred,  but  that  the  policy  was  made  out, 
in  strict  compliance  with  the  application  of  the  broker,  as 
to  some  of  the  matters  stated  by  the  plaintiffs'  witness.  He 
is  also  contradicted  by  a  clerk  in  the  office  of  the  defendants. 

I  am  not  able  to  say  under  such  circumstances  that  the 
plaintiffs  have  made  out  a  case  entitling  them  to  the  relief 
they  ask  for. 

1st.  Because  the  evidence  is  contradictory,  and  the 
weight  of  the  evidence  is  against  the  plaintiffs. 

2d.  Because  if  the  witnesses  on  both  sides  are  correct  in 
their  testimony,  it  shows  that  the  contract  was  made  under 
a  mistake  of  the  contracting  parties,  and  not  that  the  mis- 
take occurred  in  filling  up  the  policy.  Equity  has  no 
authority  to  make  a  contract  for  parties  which  they  never 
entered  into,  and  where  the  relief  sought  is  to  reform  a  con- 
tract, that  can  only  be  to  make  the  contract  as  both  par- 
ties intended  to  make  it.  The  plaintiff  has  no  more  right 
to  have  the  contract  made  as  he  intended  it  to  be,  than  the 
defendant  has  to  make  it  according  to  his  understanding, 
and  unless  it  clearly  appears  that  both  parties  agreed 
together,  as  the  plaintiffs  allege  they  did,  he  cannot  have 
the  relief  he  seeks  for. 

The  only  conclusion  I  can  adopt  on  this  evidence  is,  that 
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there  was  a  mutual  mistake  as  to  the  description  of  the 
premises,  arising  from  a  misunderstanding  of  the  parties  in 
the  original  negotiation  of  the  contract,  and  that  the 
defendant's  agent  in  making  the  policy,  made  it  as  he 
intended  it  to  be  when  he  agreed  to  insure  the  property. 
The  policy  was  made  out  according  to  the  description 
entered  by  him  in  the  books  of  the  company,  was  delivered 
in  that  form  to  the  plaintiffs'  agent,  and  although  corrected 
afterwards  in  another  matter,  was  never  objected  to  for  the 
cause  now  alleged,  until  after  the  fire  had  taken  place.  It 
is  true,  this  agent  says,  his  attention  was  never  called  to  it 
until  after  the  fire,  but  still  there  is  nothing  to  show  any 
error  on  the  defendant's  part. 

Upon  this  branch  of  the  case,  I  am  clearly  of  the  opinion 
that  the  plaintiff  is  not  entitled  to  the  equitable  relief 
demanded. 

Another  question  is  presented  in  this  action  under  the 
Code,  which  is  not  free  from  difficulty.  The  plaintiffs  ask 
to  have  a  further  trial  as  to  their  right  to  recover  on  the 
policy  of  insurance  as  it  is,  although  the  equitable  relief 
sought  is  denied. 

Under  the  former  system,  there  was  no  doubt  as  to  the 
rule,  that  if  the  equitable  relief  sought  for  was  granted,  a 
court  of  equity  obtained  jurisdiction  over  the  whole  subject 
matter  and  could  adjudicate  upon  the  same,  although  the 
plaintiff  had  a  legal  remedy.  (4  Cow.,  707 ;  10  John.,  596.) 

But  if  the  plaintiffs  fail  entirely  in  obtaining  the  equit- 
able relief  asked  for  by  them,  I  am  not  aware  that  the  court 
ever  retained  jurisdiction  of  the  subject  matter,  to  enable 
the  plaintiffs  to  recover  the  claim,  for  which,  under  other 
cicumstances,  or  independent  of  the  equitable  relief  sought, 
^  their  remedy  was  purely  legal.  (1  Gil.,  187.)  By  the  con- 
stitution this  jurisdiction,  both  equitable  and  legal,  is  now 
vested  in  the  same  tribunal,  and  by  the  Code,  the  distinc- 
tion between  equitable  and  legal  remedies  is  said  to  be 
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abolished,  although  by  some  provisions  therein  such  distinc- 
tion is  still  maintained. 

It  has  been  doubted  by  some  judges  whether  such  dis- 
tinction can  be  abolished  by  the  legislature  further  than  as 
to  the  mode  of  proceeding.  A  different  construction  was 
given  to  the  Code  by  the  court  of  appeals  in  Giles  agt. 
Z-yon,  (4  Comstock,  600.)  GARDNER,  J.,  referring  to  the  69th 
section  of  the  Code  abolishing  the  distinction  between 
actions  at  law  and  suits  in  equity,  and  the  preamble  to  the 
Code,  declaring  that  such  distinction  should  not  be  longer 
continued,  says  "  they  (the  legal  and  equitable  remedies) 
were  to  be  blended  and  formed  into  a  single  system,  which 
should  combine  the  principles  peculiar  to  each,  and  be 
administered  thereafter  through  the  same  forms  and  under 
the  same  appellation."  The  case  of  Marquat  agt.  Marquat 
and  wife,  seems  to  involve  this  question.  This  case  was  tried 
as  an  equity  cause,  before  the  special  term,  without  a  jury, 
and  one  in  which  the  plaintiff  only  demanded  equitable  relief. 

Upon  the  trial,  Mr.  Justice  PARKER  decided  that  the 
plaintiff  was  not  entitled  to  the  relief  demanded,  but  inas- 
much as  it  appeared  that  the  plaintiffs  had  a  legal  claim  to 
recover  back  money  paid  by  them  to  one  of  the  defendants, 
h(e  rendered  judgment  against  one  defendant,  and  dismissed 
the  complaint  as  to  the  other. 

This  decision  was  reversed  at  the  general  term,  the  court 
holding  that  inasmuch  as  the  plaintiffs  had  failed  as  to  the 
equitable  relief  demanded  in  the  complaint,  they  could  not 
recover  against  the  defendant  for  a  claim  not  stated  in  the 
complaint  and  of  an  entirely  different  nature.  (7  How.  Pr. 
R.,  417.)  The  court  of  appeals,  in  (2  Kernan,  336,)  held 
that  the  special  term  was  right  in  its  judgment.  They  say 
"  the  case  made  by  the  complaint  and  the  limits  of  the  issue 
alone  determine  the  extent  of  the  power  of  the  court.  These 
expressions  of  the  statute  include  the  statement  of  the  right 
of  the  plaintiffs  and  its  infringement  by  the  defendants. 
These  constitute  the  case." 
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"  The  addition  to  these  material  facts  of  others  which 
neither  show  a  right  in  the  plaintiffs  nor  a  wrong  thereto 
on  the  part  of  the  defendants,  do  not  add  to  or  alter  the 
legal  case  contained  in  the  complaint." 

"  Those  matters  in  the  complaint  which  did  not  tend  to 
show  a  right  in  the  plaintiffs,  were  surplusage,  to  be  dis- 
regarded if  there  were  other  facts  which  made  out  a  cause 
of  action." 

In  Crary  agt.  Goodman,  (2  Kernan,  266,)  JOHNSON,  J., 
says :  "  Since  the  enactment  of  the  Code,  which  in  terms 
abolishes  the  distinction  between  actions  at  law  and  suits 
in  equity,  and  prescribes  but  a  single  form  of  civil  action, 
the  question  in  an  action  is  not  whether  the  plaintiff  has  a 
legal  right  or  an  equitable  right,  or  the  defendant  a  legal 
or  an  equitable  defence  against  the  plaintiffs'  claim,  but 
whether  according  to  the  whole  law  of  the  land  applicable 
to  the  case,  the  plaintiff  makes  out  the  right  which  he  seeks 
to  establish,"  &c. 

The  views,  however,  so  strongly  expressed  in  these  cases, 
appear  to  have  been  somewhat  modified  in  Reubens  agt. 
Joe/,  (3  Kernan,  488,)  in  which  it  was  held  that  in  an 
action  to  recover  a  debt  the  plaintiff  could  not  unite  with 
such  claim  one  to  restrain  his  debtor  from  disposing  of  his 
property  fraudulently. 

SELDEN,  J.,  in  the  opinion  delivered  in  that  case,  says  : 
"  It  is  in  my  judgment  clear  that  the  legislature  has  not 
the  constitutional  power  to  reduce  all  actions  to  one  homo- 
genous form,  because  it  could  only  be  done  by  abolishing 
trial  by  jury,  or  by  abolishing  trial  by  the  court,  &c.."  and 
again :  "  this  case  of  (Parson  agt.  Bedford,  referred  to,)  is  a 
direct  authority  to  show  that  the  constitution,  by  confer- 
ring jurisdiction  in  law  and  equity,  has  not  only  recognized 
the  distinction  between  them,  but  placed  that  distinction 
beyond  the  power  of  the  legislature  to  abolish  it,  which  it 
could  only  do  by  abolishing  one  or  the  other,"  and  in  the 
latter  part  of  his  opinion  he  says  "  such  would  tend  to  con- 
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fusion  and  be  impracticable,  as  it  would  convert  an  action 
sounding  only  in  damages,  and  to  be  tried  by  a  jury,  into 
an  action  seeking  equitable  relief  and  triable  by  the  court." 

This  case  seems  to  depart  from  the  cases  before  referred 
to,  so  far  as  to  hold  that  the  distinction  between  actions  of 
a  legal  and  equitable  nature  must  be  observed  so  far  as 
relates  to  the  mode  of  trial,  and  cannot  on  that  account  be 
united  together. 

If  this  be  so,  then  the  old  rule,  which  required  jurisdic- 
tion to  be  obtained  by  a  court  of  equity,  in  order  to  war- 
rant it  in  giving  the  remedy  which  without  it  would  have 
required  an  action  of  law  triable  by  a  jury,  must  still  be 
observed. 

The  plaintiffs'  counsel  relies  upon  the  case  of  Bidwell&gt. 
The  Jlstor  Mutual  Ins.  Co.,  (19  JV.  Y.  Rep.,  p.  263,)  as  an 
authority  in  his  favor.  But  in  that  case  the  equitable 
relief  sought  for  was  granted,  and  the  court  held  that  in 
such  a  case\ there  was  no  need  of  a  new  action  to  recover 
damages.  It  is  said  expressly  "  the  rule  of  courts  of  equity 
was,  when  they  had  acquired  jurisdiction  and  had  the  whole 
merits  before  them,  to  proceed  and  do  complete  justice." 

In  the  present  case  the  plaintiffs  have  tried  their  action 
before  me,  as  an  equity  case,  without  a  jury.  Upon  that 
issue  they  have  failed,  and  judgment  must  be  rendered  dis- 
missing the  complaint.  I  am  of  the  opinion  there  is  no 
authority  for  me  to  try  the  right  of  the  plaintiffs  to  recover 
for  the  loss  under  the  policy,  or  to  send  the  case  again  to 
a  jury  for  a  second  trial.  Such  a  course  would  necessarily 
involve  two  trials,  perhaps  two  judgments  in  favor  of  diff- 
erent parties,  and  produce  difficulties  which  could  not  well 
be  surmounted. 

The  dismissal  of  the  complaint,  however,  must  be  with- 
out prejudice  to  the  right  of  the  plaintiffs  to  bring  a  new 
action  upon  the  policy  and  under  the  circumstances  of  this 
case,  without  costs. 
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SUPREME  COURT. 

LOYD  C.  YALE  agt.  JOHN  MATTHEWS  and  VICTOR  M.  DEMICK. 
THE  OSWEGATCHIE  BANK  agt.  JOHN  MATTHEWS. 

In  order  to  secure  a  lien  upon  property  by  virtue  of  an  attachment,  whether  issued 
under  the  Revised  Statutes  or  under  the  Code,  there  must  be  an  actual  levy  or 
seizure  of  the  property ;  and  this  is  the  rule  as  to  real  estate,  and  the  return  of 
the  writ  or  the  inventory  attached  is  the  evidence  of  the  seizure. 

But  the  priority  of  liens,  where  several  such  attachments  are  issued  against  the 
same  defendant,  and  levied  upon  the  same  property  is  determined  by  the  Revised 
Statutes,  (3  R.  S.,  645,  5th  ed.  §§  14,  15,)  and  the  attachment  first  delivered 
to  the  officer,  has  priority ;  although  a  seizure  of  the  property  may  be  first  made 
under  an  attachment  subsequently  delivered  to  him  or  his  deputy. 

Schenectady  General  Term,  Fourth,  District,  Jan.,  1861. 

JAMES,  ROSEKRANS,  POTTER  and  BOCKES,  Justices. 

IN  the  second  above  entitled  action,  an  attachment  was 
issued  pursuant  to  chapter  four,  title  seven  of  the  Code  of 
Proceedure,  by  the  county  judge  of  St.  Lawrence  county,  on 
the  23d  day  of  December,  1859,  and  was  delivered  by  Mr. 
Brinkerhoff,  the  plaintiff's  attorney,  to  Daniel  P.  Haskell, 
one  of  the  deputies  of  the  sheriff  of  said  county,  on  the 
same  day  at  four  o'clock,  P.  M. 

On  the  same  day  the  plaintiff  in  the  first  above  entitled 
action  applied  to  a  special  county  judge  in  said  county  and 
obtained  an  attachment  under  the  same  statute,  against  the 
defendant  Matthews,  which  was  delivered  to  0.  0.  Wheeler, 
another  deputy  of  the  same  sheriff  at  7.30,  P.  M. 

The  plaintiffs  in  both  actions,  as  well  as  the  said  deputies, 
were  not  informed  of  the  proceedings  taken  in  the  different 
actions. 

Deputy  Wheeler,  by  virtue  of  the  attachment  in  the  first 
above  entitled  action,  at  nine  o'clock  on  the  same  evening 
of  its  receipt  by  him,  attached  the  property  mentioned  in 
the  inventory  set  out  in  the  motion  papers. 
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On  the  next  day  and  after  said  last  named  attachment 
was  served,  defendant  Haskell  levied  the  attachment  in  the 
second  above  entitled  action  upon  the  same  property. 

An  order  was  afterwards  made  by  the  special  county 
judge  in  the  first  action,  and  the  property  was  mostly  sold 
as  perishable. 

The  money  made  on  such  sale  remains  in  the  hands  of  the 
sheriff. 

On  February  21,  1860,  judgment  was  entered  in  the  first 
action  for 

Damages, $208  51 

Costs, 137  84 


Judgment, $846  35 


and  execution  issued  to  sheriff  on  the  24th  of  same  month. 
And  judgment  was  entered  in  second  action  on  20th  April, 
1860,  for  $387.51,  and  execution  issued  May  28th,  1860. 

The  plaintiffs  in  both  actions  claim  the  moneys  in  the 
sheriff's  hands,  and  there  not  being  sufficient  to  satisfy  both 
executions,  the  sheriff  refuses  to  pay  upon  either  without 
the  direction  of  the  court. 

A  motion  was  made  by  plaintiff  in  first  action,  at  the  last 
St.  Lawrence  June  term,  that  the  sheriff  first  pay  upon  the 
execution  in  that  action,  which  motion  was  denied,  with  ten 
dollars  costs,  and  the  sheriff  was  ordered  to  first  satisfy 
the  execution  in  the  second  action  with  such  moneys. 

The  motion  was  decided  by  Mr.  Justice  ROSEKRANS,  who 
delivered  the  following  opinion. 

ROSEKRANS,  Justice.  "  Third  Revised  Statutes,  645,  of 
5th  edition,  sections  fourteen  and  fifteen,  settle  the  priority 
of  liens  in  favor  of  the  Oswegatchie  Bank,  and  the  motion 
is  denied,  with  ten  dollars  costs." 

The  plaintiff  in  the  first  action  appealed  from  the  order 
entered  upon  this  decision,  and  the  question  as  to  who  is 
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entitled  to  the  moneys  in  the  sheriff's  hands  comes  before 
the  court  on  such  appeal. 

DART  &  TAPPAN,  attorneys  for  Yale,  appellant. 

I.  The  provisions  of  the  statute  referred  to  by  the  justice 
at  special  term  has  no  application  to  attachments  under 
the  Code  of  Procedure. 

1st.  Because  attachments  under  the  Revised  Statutes 
were  jurisdictional  writs,  and  like  executions,  bound  the 
property  of  the  defendant  after  the  delivery  to  the  sheriff, 
or  at  least  from  the  publication  of  the  notice,  (3  R.  S.,  5th 
ed.,  79,  and  following,}  consequently,  as  between  attaching 
creditors,  priority  would  have  thus  been  determined  proba- 
bly without  that  statute,  and  it  was  merely  a  declaratory  act. 

2d.  The  attachment  provided  for  by  the  Code  is  a  pro- 
visional remedy,  solely  for  the  benefit  of  the  party  obtain- 
ing it,  and  requires  the  sheriff  to  levy  upon  so  much  of  the 
property  of  the  defendant  as  shall  be  necessary  to  satisfy 
any  judgment  he  may  obtain  in  the  action.  (Code,  §231.) 
It  creates  no  lien  until  an  actual  seizure,  and  when  levied 
the  sheriff  is  required  to  sell  the  property  for  the  satisfac- 
tion of  the  judgment  in  the  action,  and  in  this  respect  is 
like  a  justice's  attachment,  which  by  same  statute  can  have 
no  preference  except  by  an  actual  levy.  (3  jR.  S.,  5th 
ed.,  645.) 

II.  Section  468  of  the  Code  repeals  all  laws  inconsistent 
with  the  remedies  provided  by  that  act,  and  if  priority  of 
the  lien  of  attachment  is  determinable  by  the  time  of  the 
actual  levy  thereof,   then  priority  by  delivering   to   the 
sheriff,  as  provided  by  the  Revised  Statutes,  would  be  pal- 
pably inconsistent  with  the  provisions  of  the  Code  in  that 
respect,  and  would  consequently  come  under  the  aforemen- 
tioned repealing  section. 

This  question  has  undergone  judicial  interpretation  by 
this  court. 
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In  Burkhardt  agt.  Sanford  and  Farnham,  (1  How.  Pr.  R., 
329,)  where  the  court  determine  that  the  creditors'  lien 
upon  property  by  virtue  of  a  Code  attachment,  attaches 
upon  the  levy  or  seizure  of  the  property  by  virtue  of  the 
warrant  of  attachment,  whether  it  be  real  or  personal. 

The  question  in  this  case  arose  between  a  party  who  had 
purchased  real  estate,  held  by  the  defendant  in  the  attach- 
ment suit  between  the  time  of  the  delivery  of  the  attach- 
ment to  the  officer  to  be  served  and  the  actual  seizure  by 
him.  It  was  held  by  the  court,  TAGGART,  J.,  at  Erie  special 
term,  that  the  attaching  creditor  acquired  no  lien  until  the 
actual  levy  under  the  attachment. 

In  Learned  and  others  agt.  Vandenburgh,  and  Ransom  and 
others  agt.  same,  and  Adams  agt.  same,  (7  How.  Pr.  R.,  379,) 
which  was  a  motion  for  direction  to  the  sheriff  of  Greene 
county ;  an  attachment  had  been  issued  in  first  two  above 
entitled  suits,  on  the  10th  of  April,  1852,  by  virtue  of  which 
the  sheriff  had  levied  upon  all  the  personal  property  of  the 
defendant ;  on  the  17th  of  April,  an  attachment  was  issued 
in  favor  of  Mallary  and  Ingalls  under  which  the  sheriff, 
seized  the  real  and  personal  property  of  defendant.  The 
personal  property  was  insufficient  to  satisfy  the  first  two 
attachments. 

Upon  executions  issued  in  above  entitled  actions  the 
sheriff  sold  the  real  estate ;  the  question  was  where  the 
proceeds  should  be  applied,  and  the  court  determined  that 
neither  of  above  plaintiffs  were  entitled  to  the  money,  that 
the  attachments  in  first  two  actions,  although  first  delivered 
to  sheriff  but  not  having  been  levied  upon  the  real  estate, 
and  that  in  favor  of  Mallary  and  Ingalls  having  been  levied 
by  the  same  sheriff  while  the  previous  attachments  were  in 
his  hands,  acquired  a  lien  upon  such  real  estate,  and  that 
the  proceeds  of  the  sale  were  properly  applicable  upon  it. 
This  case  was  reviewed  at  the  Albany  general  term,  upon 
appeal,  and  the  order  affirmed.  (8  7/ow.,  77.)  PARKER,  JM 
in  the  opinion  of  the  court,  says  :  •  The  object  of  an  attach- 
VOL.  XX.  28 
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ment  under  the  Code  is  to  obtain  security  for  the  satisfac- 
tion of  such  judgment  as  the  plaintiff  may  recover,  (Code, 
§227,)  and  not  like  the  proceedings  under  the  Revised 
Statutes  to  wind  up  the  affairs  of  the  person  proceeded 
against,  and  have  his  property  distributed  by  trustees 
among  all  his  creditors.  It  is  not  of  itself  a  lien  on  pro- 
perty, but  only  on  such  property  as  is  levied  on  under  it. 

If  the  provisions  of  the  Revised  Statutes,  relative  to 
priority  of  the  lien  of  attachments  issued  under  the  Code, 
were  in  force,  the  seizure  of  property  under  junior  attach- 
ments would  enure  to  the  benefit  of  the  senior  without  any 
seizure  by  virtue  of  such  senior ;  and  it  is  impossible  to 
reconcile  that  decision  with  such  an  interpretation  of  the 
law. 

If  such  were  the  law,  the  whole  levy  of  Mallary  and 
Ingalls  under  their  attachment  would  have  accrued  to  the 
benefit  of  the  plaintiff  in  the  first  attachments ;  they  cer- 
tainly could  not  have  been  in  a  worse  position  by  levying 
on  the  personal  property  than  if  they  had  levied  upon  none. 

III.  The  question   as  to  whether  the  sheriff  has  made 
himself  liable  by  not  levying  the  attachments  in  the  order 
in  which  he  received  them,  cannot  properly  be  considered 
on  this  motion.     (See  cases  above  referred  to.} 

IV.  See  also  Houghton  agt,  Ault,  (16  How.  Pr.  R.,  77.) 
Had  the  defendant  Matthews  chosen  to  have  given  bail  to 
plaintiff  in  the  first  action  under  section  241  of  the  Code, 
and  had  thereby  discharged  the  property  from  the  attach- 
ment, and  had  sold  it  previous  to  the  actual  levy  of  the 
senior  attachment,  it  will  not  be  pretended  that  the  plain- 
tiff under  the  senior  attachment  could  claim  the  benefit  of 
the  bond ;  and  yet,  why  not,  if  the  levy  under  the  junior 
attachment  enured  to  the  benefit  of  the  senior  attachment? 
(Howard's  Code,  342,  352. 

J.  R.  BRINKERHOOF,  attorney  for   Oswegatchie  Bank, 
respondent. 
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By  the  court,  ROSEKRANS,  Justice.  The  Revised  Statutes 
provided  for  the  issuing  of  attachments  against  property 
in  various  cases  as  a  remedy  for  the  collection  of  debts. 
This  process  could  be  issued  against  absconding,  concealed 
and  non-resident  debtors  (3  R.  S.,  5th  ed.,  78;)  against 
debtors  confined  for  crimes  (Id.,  90;)  against  ships  and 
vessels  (Id.,  795,)  and  against  foreign  corporations.  (Id., 
754,  2d  vol.,  3d  ed.,  553.)  In  all  of  these  cases,  except  the 
last,  the  proceedings  were  for  the  benefit  of  all  the  credi- 
tors of  such  debtors,  and  all  persons  who  had  liens  against 
such  ships  and  vessels ;  and  each  of  the  statutes  provided, 
in  substance,  if  not  in  terms,  that  the  proceedings  were  to 
be  taken  under  the  process  first  issued.  In  relation  to 
proceedings  against  absconding,  concealed  and  non-resident 
debtors,  the  statute  provided  (3  R.  S.,  85,  §41)  that  if,  after 
the  issuing  of  any  warrant  of  attachment,  any  other  warrant 
should  be  issued  and  levied  upon  any  property  of  the 
debtor,  such  subsequent  warrant  and  service  shall  be 
deemed  to  be  a  part  of  the  proceedings  upon  the  first  appli- 
cation, in  the  same  manner  as  if  such  subsequent  warrant 
had  been  issued  by  the  officer  who  granted  the  first  war- 
rant. In  the  proceedings  against  ships  and  vessels  no 
second  warrant  could  be  issued,  unless  the  first  was  super- 
seded (Id.,  797,  §7;)  but  the  proceedings  by  attachment, 
against  foreign  corporations,  were  for  the  sole  benefit  of  the 
plaintiff  in  the  suit,  commenced  by  the  issuing  of  the  pro- 
cess. (2  R.  S.,  3d  ed.,  553,  §  15.)  This  was  the  only  case 
under  the  Revised  Statutes  where  a  suit  could  be  com- 
menced in  a  court  of  record  by  attachment,  and  the  only- 
instance  in  which  the  proceeding  was  for  the  sole  benefit 
of  the  plaintiff.  The  statute  expressly  provided  that  the 
property  seized,  or  the  proceeds  of  such  portion  as  should 
be  sold,  should  be  kept  to  answer  the  judgment  which  might 
be  obtained  in  the  suit.  (Id.,  554,  §21,  3d  ed.,  vol.  3,  757, 
§  19.)  The  statute  (3  R.  S.,  645,  btk  ed.,  ^  14-15,)  which 
provided  that  if  there  should  be  one  or  more  executions, 
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and  one  or  more  attachments  against  the  property  of  the 
same  defendant,  or  if  there  be  several  attachments,  that  the 
one  first  delivered  to  an  officer  to  be  executed  shall  have 
preference,  notwithstanding  a  levy  might  be  first  made 
under  another  attachment  or  execution,  had  reference  solely 
to  attachments  against  foreign  corporations.  It  speaks  of 
process  "  issued  out  of  a  court  of  record  against  the  same 
defendant"  which  language  is  only  applicable  to  a  party 
against  whom  a  suit  is  commenced.  Under  the  Revised 
Statutes  the  absconding,  concealed,  or  non-resident  debtor, 
or  the  imprisoned  debtor,  or  the  owner  of  the  ship  or  ves- 
sel against  which  process  of  attachment,  was  issued,  were 
neither  of  them  defendants;  nor  were  such  attachments 
issued  out  of  a  court  of  record.  They  were  issued  by  certain 
officers  out  of  court,  acting  as  commissioners,  and  not  as  a 
court.  It  had  been  the  law  ever  since  the  statute  of  frauds 
was  enacted,  (29  ch.  2)  that,  instead  of  a  debtor's  goods 
being  bound  by  execution  from  the  test  of  the  writ,  they 
should  only  be  bound  from  the  delivery  of  the  writ  to  the 
sheriff;  and  that,  in  the  case  of  several  writs  against  the 
same  defendant,  that  which  first  came  to  the  sheriff's  hands 
should  be  first  satisfied.  (Smallcorn  agt.  Sheriff  of  London, 
Comb.,  428.)  The  facts,  points  and  names  of  the  parties 
in  this  case,  are  said  to  be  all  mistaken,  by  Comberback ; 
(4  East,  540)  but  the  correct  report  will  be  found  in 
1  Ld.  Ray.,  252 ;  1  Salic.,  320 ;  Comyns,  35  ;  see  also  Hutch- 
inson  agt.  Johnston,  1  T.  R.,  727  ;  Jones  agt.  Atherton,  7 
Taunt.,  57.  There  is  a  strong  analogy  between  the  attach- 
ment which  is  to  secure  the  defendant's  goods,  to  answer 
the  plaintiff's  judgment,  and  an  execution  issued  to  obtain 
satisfaction  of  the  plaintiff's  judgment.  The  principal 
difference  is  in  the  point  of  time  in  the  progress  of  the 
suit  at  which  they  are  issued.  The  purpose  of  the  two 
writs  is  the  same.  There  was,  therefore,  a  manifest  reason 
for  placing  both  kinds  of  process  upon  the  same  footing, 
and  establishing  a  rule  by  which  the  priority  of  both  should 
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be  determined  in  cases  where  several  writs  of  both,  or  either 
kind,  against  the  same  defendant,  should  be  issued  to  the 
same  officer. 

The  statute  effecting  this  object  has  never  been  repealed, 
but  has  been  continued  in  force  expressly  by  the  17th  sec- 
tion of  the  first  article  of  the  constitution  of  the  state,  and 
as  to  executions  by  the  291st  section  of  the  Code.  The  Code 
(§227,  and  following)  has  added  to  the  number  of  cases  iii 
which  the  preliminary  process  by  attachment  in  court  suits 
can  be  resorted  to  for  the  collection  of  debts,  and  in  which 
the  process  is  solely  for  the  benefit  of  the  plaintiff  in  the 
action.  It  secures  property  to  answer  the  judgment  which 
he  may  obtain ;  it  includes  actions  for  the  recovery  of 
money,  against  foreign  corporations,  or  against  non-resident 
defendants,  or  absconding  or  concealed  debtors,  or  any  per- 
son or  corporation  about  to  remove  any  of  his  or  its  pro- 
perty from  the  state,  or  defendants  who  have  assigned, 
disposed  of,  or  secreted,  or  are  about  to  assign,  dispose  of 
or  secrete  any  of  their  property,  with  intent  to  defraud 
their  creditors. 

There  is  nothing  in  the  Code  inconsistent  with  the  pro- 
vision of  the  Revised  Statutes,  regulating  the  priority  of 
attachments  where  several  are  delivered  to  the  same  officer 
against  the  same  defendant,  and  a  levy  is  made  by  virtue 
of  all  upon  the  same  property.  The  difference  between 
the  Revised  Statutes  and  the  Code,  as  to  the  extent  of  the 
levy  to  be  made  under  the  old  and  new  attachments,  cannot 
affect  the  question  of  preference  where  the  attachments 
are  levied  upon  the  same  property.  The  property  levied 
upon,  or  attached,  is  only  held  by  and  from  the  date  of  the 
seizure.  (6  Hill's  R.,  363;  Burkhardt  agt.  Sanford  and 
others,  7  How.  Pr.  R.,  329 ;  Learned  agt.  Vandenburgh,  7 
How.  Pr.  R.,  379:  S.  C.,  8  How.  Pr.  R,,  77.)  In  the  last 
case  PARKER,  J.,  says  :  "  It  (the  attachment)  is  not  of  itself 
a  lien  on  property,  but  only  on  such  property  as  is  levied 
upon  under  it.  In  this  respect  it  is  like  an  execution 
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against  personal  property ;  but  as  to  real  property  it  is 
different  from  an  execution,  because,  under  an  attachment, 
the  lien  depends  upon  an  actual  levy,  whereas  under  an 
execution  it  exists  by  virtue  of  the  previous  docket  of  the 
judgment  on  which  the  execution  was  issued."  The  rule 
prevails  in  regard  to  executions,  that  where  a  levy  is  made 
by  virtue  of  one,  and  afterwards  another,  against  the  same 
defendant,  comes  to  the  hands  of  the  same  officer,  the  levy 
already  made  shall  enure  to  the  benefit  of  the  plaintiff  in  the 
second  execution,  and  be  regarded  as  made  under  it.  This 
rule  does  not  seem  to  be  applicable  to  attachments.  Under 
each  attachment  there  must  be  an  actual  levy  or  seizure. 
This  is  the  rule  even  as  to  real  estate,  and  the  return  of 
the  writ,  or  the  inventory  attached,  is  the  evidence  of  the 
seizure.  The  case  of  Learned  agt.  Vandenburgh,  supra,  upon 
these  principles,  is  not  inconsistent  with  the  ruling  in  the 
case  under  consideration  at  special  term.  In  that  case  the 
surplus  money  on  sale  of  the  defendant's  property,  which 
was  the  subject  of  contention,  arose  from  the  sale  of  his 
real  estate.  Five  attachments  had  been  issued  by  as  many 
different  plaintiffs  on  different  days,  between  the  first  and 
twelfth  days  of  April,  under  all  of  which  the  sheriff  had 
seized  all  the  personal  property  of  the  defendant.  On  the 
17th  of  April  another  attachment  in  favor  of  Mallary  and 
Ingalls  was  issued,  under  which  the  sheriff  attached  the 
same  personal  property,  and  all  the  real  estate  of  the  de- 
fendant. The  personal  property  was  sold,  and  did  not 
satisfy  all  the  judgments  in  the  actions  in  which  attach- 
ments had  been  issued,  before  the  17th  of  April.  Three 
hundred  and  seventy-five  dollars  was  realized  from  the  sale 
of  the  real  estate,  and  the  court  held  that  it  should  be 
applied  to  the  payment  of  the  judgment  in  favor  of  Mal- 
lary and  Ingalls,  in  preference  to  those  in  favor  of  parties 
who  had  had  attachments  issued  prior  to  that  of  Mallory 
and  Ingalls,  because  the  former  had  not  secured  any  lien  by 
their  attachments,  which  were  levied  only  upon  the  personal 
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estate.  This  left  the  real  estate  free  for  the  operation  of 
the  attachment  of  Mallary  and  Ingalls,  on  whose  behalf  alone 
it  was  attached.  HARRIS,  J.,  says  in  the  same  case  (7  How. 
P.  R.,  382:)  "When  several  attachments  have  been  served 
upon  the  same  property,  the  priority  of  their  respective  liens 
must  be  determined,  I  suppose,  by  the  order  in  which  the 
attachments  were  delivered  to  the  sheriff."  In  this  case 
the  several  attachments  were  served  upon  the  same  property, 
and  in  accordance  with  the  provisions  of  the  Revised 
Statutes,  already  referred  to,  and  the  opinion  of  Mr.  Justice 
HARRIS,  above  quoted,  the  attachment  first  delivered  is 
entitled  to  priority,  although  the  seizure  of  the  property 
was  first  made  under  the  attachment,  which  was  subse- 
quently issued. 

The  order  of  the  special  term  should  be  affirmed,  with 
$10  costs. 


NEW  YORK  COMMON  PLEAS. 

WILLIAM   JOYCE,   appellant  agt.  THE  MAYOR,  <fec.,  OF  THE 
CITY  OF  NEW  YORK,  respondents. 

An  order  made  at  special  term  on  the  application  of  the  comptroller  of  the  city  of 

New  York  to  open  a  judgment  under  the  act  of  April,  1859,  (Laics  0/1859,  p. 

1123,  §  5,)  is  appealable  to  the  general  term,  without  a  certificate  of  the  judge 

under  the  rule  of  this  conrt  of  March  22,  1851. 
The  constitutionality  of  this  act  of  1859,  was  settled  affirmatively  by  this  court  in 

the  case  of   Outvoter  agt.   The  Mayor,  fyc.,  of  New  York,   (18  How.  Pr. 

R.,  572.) 
The  costs  on  a  motion,  being  in  the  discretion  of  the  judge  at  special  term,  hii 

decision  in  this  respect  will  not  be  reviewed  on  appeal. 

New  York  General  Term,  April,  1860. 

THIS  was  an  appeal  to  the  general  term  of  this  court  from 
an  order  made  and  entered  at  the  special  term,  vacating  a 
judgment  obtained  against  tho  defendants  by  the  plaintiff 
for  $2,237.10  with  costs. 

The  facts  appear  at  large  in  the  opinion. 
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GEORGE  R.  THOMPSON,  for.  the  appellant. 
ELBRIDGE  T.  GERRY  and  WM.  CURTIS  NoYEs,/or  the 
respondents. 

By  the  court,  HILTON,  J.  This  action  appears  to  have 
been  brought  to  recover  of  the  defendants  the  damages 
which  the  plaintiff  claims  to  have  sustained,  by  reason  of 
the  refusal  of  the  city  inspector  to  award  him  a  contract, 
for  filling  in  certain  sunken  lots  in  this  city.  This  case, 
although  not  in  its  nature  referable,  was  by  the  consent  of 
the  late  corporation  counsel,  referred  to  a  sole  referee  to 
hear  and  determine.  Upon  a  report  in  favor  of  the  plain- 
tiff, judgment  has  been  entered  against  the  defendants  for 
$2,237.10. 

Under  the  authority  contained  in  the  "  act  to  authorize 
the  supervisors  of  the  city  and  county  of  New  York  to 
raise  money  by  tax  "passed  April  19,  1859,  (Laws  of  1859, 
p.  1123,  §  5,)  the  comptroller  applied  at  special  term  to  open 
and  vacate  the  judgment  to  enable  the  corporation  to  defend 
the  suit ;  stating  as  a  ground  therefor,  his  belief  that  the 
judgment  had  been  obtained  by  collusion  and  was  founded 
in  fraud  ;  also,  that  the  plaintiff  was  not  the  lowest  bidder 
for  the  contract,  respecting  which  the  action  was  brought ; 
and  that  the  damages  awarded  by  the  referee  exceeded  the 
amount  actually  paid  to  the  contractor  to  whom  the  work 
was  given. 

'  From  the  order  granting  the  application,  the  plaintiff 
appeals ;  claiming  that  the  act  referred  to,  is  unconstitu- 
tional and  void,  that  the  facts  stated  by  the  comptroller 
were  insufficient  to  justify  making  the  order  ;  also,  that  the 
order  was  erroneous  in  not  allowing  costs  to  the  plaintiff 
on  opening  the  judgment,  inasmuch  as  it  did  not  appear 
that  he  was  in  fault.  (See  case  below,  20  How.  Pr.  R.,  213.) 

On  the  other  hand  it  is  contended  that  the  order  made  is 
not  appealable  without  obtaining  the  certificate  of  the 
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judge  making  it,  under  the  rule  of  this  court,  of  March  22, 
1851,  and  which  has  not  been  procured. 

Each   of  these   propositions   may  be  very  briefly   dis- 
posed of. 

I.  The  order  was  made  upon  a  summary  application  in 
an  action  after  judgment  and  affected  a  substantial  right. 
It  was,  therefore,  within  the  class  of  orders  specified  in  sub- 
division five,  of   section  349  of  the  Code,  as  subject  to 
revision  at  general  term. 

II.  The  constitutionality  of  the  act  of  1859,  was  exam- 
ined by  Judge  DALY  in  Outwater  agt.  The  Mayor,  tfc.,  of 
JVeto  York,  18  How.  Pr.  R.,  572,)  and  we  agree  with  him  in 
the  views  there  expressed. 

III.  The  facts  disclosed  in  the  affidavits  and  on  the  order 
at  special  term,  in  our  opinion,  warranted  the  judge  in 
making  the  order  which  is  the  subject  of  this  appeal. 

IV.  The  costs  on  a  motion  rests  in  the  discretion  of  the 
judge  at  special  term,  to  be  exercised  by  him  upon  a  con- 
sideration of  all  the  circumstances  presented ;  and  his  deci- 
sion in  this  respect  we  will  not  review  on  appeal.     (Perry 
agt.  Moore,  2  E.  D.  Smith's  R.,  32  ;  Eastburn  agt.  Kirk,  2 
John.  Ch.  R.,  317  ;   Travis  agt.  Waters,  12  John.,  500.) 

Order  at  special  term  affirmed,  with  ten  dollars  costs. 


SUPREME  COURT. 
WILLIAM  ROGERS  agt.  WILLIAM  McELHONE  and  HARRISON 

McELHONE. 

An  application  under  §  204  of  the  Code,  to  vacate  an  order  of  arrest  on  motion,  must 
be  made  in  the  same  manner  as  other  motions  are  made,  to  wit :  a  motion  to  the 
court,  and  upon  sufficient  notice. 

A  county  judge  having  no  power  under  the  Code,  to  hear  a  motion  as  such,  in  aa 
action  pending  in  the  supreme  court,  has  no  power  to  hear  a  motion  on  notict  to 
vacate  an  order  ofarreit,  granted  by  him  in  an  action  in  thu  court.  (S««  to  tk» 
tame  effect  Lancaster  agt.  Doorman,  ante,  p.  431.) 
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Albany  General  Term,  September,  1860. 

GOULD,  HOGEBOOM  and  PECKHAM,  Justices. 

APPEAL  from  order  of  county  judge  of  Sullivan  county 
vacating  order  of  arrest.  The  facts  are  sufficiently  stated 
in  the  opinion  of 'the  court. 

IRA  HARRIS,  for  plaintiff. 

JOHN  K.  PORTER,  for  defendants. 

HOGEBOOM,  Justice.  In  this  case  the  county  judge  of 
Sullivan  county,  on  papers  fully  justifying  it,  granted  an 
order  of  arrest  against  the  defendants  in  an  action  in  this 
court,  upon  contract,  for  their  fraud  committed  in  the  pur- 
chase of  the  property,  to  recover  the  price  of  which  the 
action  was  brought.  Subsequently,  upon  one  day's  notice, 
and  upon  conflicting  affidavits,  the  same  officer  vacated  the 
order  of  arrest;  objections  being  made  by  the  plaintiff 
against  his  power  to  do  so,  and  against  the  sufficiency  in 
length  of  time  of  the  notice  of  motion,  which  objections 
were  overruled  by  the  county  judge.  The  case  comes  here 
by  appeal  from  his  order  vacating  the  arrest,  and  the  ques- 
tions discussed  arise  upon  the  validity  of  the  said  objections. 

By  §180  of  the  Code,  "an  order  for  the  arrest  of  the 
defendant  must  be  obtained  from  a  judge  of  the  court  in 
which  the  action  is  brought,  or  from  a  county  judge." 

By  §  204  of  the  Code,  "  a  defendant  arrested  may  at  any 
time  before  judgment  apply  on  motion  to  vacate  the  order 
of  arrest,  or  reduce  the  amount  of  bail." 

A  motion  is  an  application  for  an  order.  (Code,  ^401.) 
An  application  for  an  order  to  vacate  an  order  of  arrest  is, 
therefore,  a  motion.  It  has  been  so  expressly  held  to  be 
when  made  to  the  judge  who  granted  the  order — an  ex 
parte  motion  which  the  judge  can  grant  within  the  terms 
of  §  324.  (Cayuga  County  Bank  agt.  Warjield,  13  How., 
439.)  By  §  324  an  order  made  out  of  court,  without  notice, 
may  be  vacated  or  modified  without  notice  by  the  judge 
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who  made  it,  or  may  be  vacated  or  modified  on  notice  in 
the  manner  in  which  other  motions  are  made.  The  manner 
in  which  other  motions  are  made  is  (1)  to  make  them  to 
the  court,  (or  a  judge  thereof)  in  which  the  action  is  pend- 
ing; and  (2)  to  make  them  upon  eight  days'  previous 
notice,  unless  a  shorter  time  is  by  proper  authority  desig- 
nated. A  county  judge  is  not  a  judge  of  the  supreme  court. 
He  may,  by  §  403,  in  an  action  in  the  supreme  court,  exer- 
cise within  his  county  the  powers  of  a  judge  of  the  supreme 
court  at  chambers.  Beyond  this  he  has  no  power  in  the 
supreme  court,  except  that  conferred  specially  by  some 
other  sections  of  the  Code.  I  think  a  judge  of  the 
supreme  court  at  chambers  has  no  power  to  vacate  an  order 
of  arrest,  except  where  he  granted  the  order  of  arrest,  and 
upon  an  ex  parte  application.  It  has  been  expressly  held 
that  an  application  to  vacate  an  order  of  arrest,  when  made 
to  any  other  judge,  must  be  made  to  the  court,  on  notice,  in 
the  same  manner  in  which  other  motions  are  made.  (Cayuga 
County  Bank  agt.  Warfield,  13  How.,  439.)  I  think  when 
the  Code  says,  therefore,  in  §  204,  that  an  application  to 
vacate  the  order  of  arrest  may  be  made  on  motion,  that  it 
means  in  the  same  manner  as  other  motions  are  made,  to 
wit :  a  motion  to  the  court,  and  upon  sufficient  notice.  Sec- 
tion 205  contemplates  a  litigated  motion  in  the  ordinary 
sense,  when  it  says  that  such  a  motion  may  be  heard  on 
new  or  additional  affidavits  produced  by  each  party.  Sec- 
tion 225,  which  authorizes  an  application  to  vacate  an 
injunction  to  be  made  on  notice  to  a  judge  of  the  court,  is 
not  inconsistent  with,  but  rather  confirmatory  of  this  view, 
and  creates  an  exception  to  the  ordinary  rule.  A  county 
judge  has  no  power  under  the  Code  to  hear  a  motion,  as 
such,  in  an  action  pending  in  the  supreme  court.  (Mer- 
ritt  agt.  Slocum,  3  How.,  309.) 

The  objection  to  the  sufficiency  of  the  notice  seems  also 
to  me  to  be  well  taken.  The  Code  provides  for  a  notice  of 
eight  days,  (§402)  and  this  length  of  notice  is  indipensable, 
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unless  by  an  order  preliminary  and  antecedent  to  the  service 
the  court  or  judge  has  shortened  the  time.  (Code,  §402; 
Merritt  agt.  Slocum,  6  How.,  350;  Jlndrovette  agt.  Bowne, 
15  How.,  75.) 

Not  to  discuss  the  question  whether  this  can  be  done  in 
any  other  way  than  by  an  order  to  show  cause,  nor  the 
question  whether  the  county  judge  has  the  power  to  make 
such  an  order,  it  is  sufficient  to  say  that  none  such  was 
attempted  to  be  made,  and  the  party  was  compelled  to 
answer  the  motion  upon  a  one  day  notice. 

The  order  to  vacate  was  improperly  granted,  and  should 
be  reversed,  with  $10  costs  of  appeal. 

PECKHAM,  J.,  concurred  in  the  result  of  the  foregoing 
opinion. 

GOULD,  J.,  dissented. 


SUPREME  COURT. 

THE  NEW  YORK  SHOT  AND  LEAD  COMPANY  agt.  WILLIAM  H. 
CARY  and  others. 

Where  the  plaintiffs  were  purchasers  of  premises  at  sheriff's  sale,  by  assignment  of 
the  sheriff's  certificate,  and  also  held  the  title  to  the  same  by  a  conveyance  sub- 
ject to  a  mortgage  given  by  the  grantor  which  was  junior  in  lien,  to  the  judg- 
ment upon  which  the  premises  were  sold,  and  were  in  possession, 

Held,  that  the  plaintiffs  were  not  entitled  to  an  injunction  to  restrain  and  stay  the 
foreclosure  and  sale  of  the  premises  under  the  mortgage,  before  the  expiration  of 
the  time  of  redemption  upon  the  sale  under  the  judgment. 

That  is,  whatever  estate  or  interest  remained-  intermediate  the  judgment  of  fore- 
closure and  the  time  when  the  purchase  under  the  judgment  at  sheriff's  sale, 
would  become  perfect,  belonged  to  the  mortgagee,  and  he  had  a  right  to  require 
that  the  premises  should  be  sold  for  the  purpose  of  discharging  his  lien. 

JYeto  York  Special  Term,  January,  1860. 
MOTION  for  injunction  to  stay  foreclosure  of  mortgaged 
premises. 
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STEPHEN  P.  NASH,  for  the,  motion. 
JOHN  T.  HOFFMAN,  opposed. 

INGRAHAM,  Justice.  McCullough,  while  the  owner  of  the 
lease  of  the  premises  in  controversy,  executed  a  mortgage 
thereon  to  Gary,  in  October,  1855,  which  mortgage  Gary 
has  foreclosed  and  now  has  a  judgment  directing  the  sale 
of  the  premises  to  pay  the  same. 

Under  a  prior  judgment  against  McCullough,  the  right 
and  title  of  McCullough  has  been  sold,  and  the  same  has  by 
assignment  from  the  purchaser  at  such  sale  been  vested  in 
the  plaintiffs.  The  time  for  redeeming  the  premises  from 
the  sale  on  execution  has  not  yet  expired. 

The  plaintiffs  also  hold  by  conveyance,  subject  to  Gary's 
mortgage,  the  title  to  the  premises  and  are  in  possession. 

They  commence  this  action  asking  to  have  an  injunction 
restraining  the  sale  under  the  mortgage  foreclosure,  for  the 
purpose  of  having  a  separation  made  between  the  property 
subject  to  the  mortgage,  and  the  property  of  the  plaintiffs, 
which  they  have  placed  upon  the  premises,  and  also  claim- 
ing that  inasmuch  as  they  will  obtain  in  February,  a  full 
title  to  the  premises,  that  the  sale  under  the  mortgage 
should  be  staid. 

It  is  apparent  that  if  this  application  is  granted,  the  lien 
of  the  mortgage  ceases  and  becomes  of  no  value.  The  sale 
under  the  judgment  becomes  perfect  by  the  lapse  of  fifteen 
months  thereafter,  if  not  redeemed,  and  such  sale  then 
becomes  a  title  paramount  to  the  mortgage.  If  there  is 
any  interest,  not  included  in  such  sale,  justice  requires  that 
the  same  should  be  applied  to  the  payment  of  the  mortgage 
debt.  The  interest  which  the  plaintiffs  hold  in  this  pro- 
perty by  conveyance  from  McCullough  is  undoubtedly  sub- 
ject to  the  mortgage  lien,  and  should  be  sold  to  pay  that 
claim.  The  subsequently  acquired  interest  by  the  purchase 
of  the  sheriff's  certificate  of  sale  does  not  alter  the  rights 
of  the  parties  in  the  other  estate ;  until  that  sale  becomes 
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perfect,  it  gives  the  plaintiffs  no  title  to  the  possession,  and 
takes  away  from  the  mortgagee  no  rights  which  he  other- 
wise possessed. 

That  estate  or  interest  which  the  plaintiffs'  hold  as 
grantees  of  McCullough  should  not  be  relieved  from  the 
lien  of  the  mortgage.  Whatever  it  is,  whether  greater  or 
less,  the  mortgagee  has  a  right  to  require  that  it  should 
be  sold  for  the  purpose  of  discharging  his  lien.  The  con- 
sequences of  such  sale  to  the  plaintiffs,  in  divesting  them  of 
possession  until  their  title  under  the  judgment  becomes  per- 
fect, should  have  no  weight  in  the  decision  of  this  motion. 
It  is  the  same  in  the  case  of  all  judicial  proceedings  where 
the  debtor  suffers  from  the  attempt  of  the  creditor  to 
enforce  payment  of  his  claim.  The  company  are  nothing 
but  such  debtors  or  holders  of  the  estate,  subject  to  such 
claim  under  the  mortgage,  and  having  a  prior  lien  as  pur- 
chasers of  the  sheriff's  certificate,  not  entitled  to  the  pos- 
session until  the  purchase  becomes  absolute,  and  liable  to 
be  defeated  by  any  judgment  creditor  who  sees  fit  to  redeem 
and  take  the  rights  which  they  hold. 

It  was  urged  that  the  mortgagee  was  concluded  so  far  as 
to  have  no  remedy  since  the  sale  and  expiration  of  the  time 
of  redemption  by  the  owner  of  the  fee  except  to  redeem  as 
a  mortgage  creditor.  I  do  not  concur  in  that  position. 
Whatever  estate  remained  intermediate  the  judgment  of 
foreclosure  and  the  time  when  the  purchase  under  the  judg- 
ment becomes  perfect,  belongs  to  the  mortgagee  or  his 
assignor,  and  is  subject  to  the  mortgage.  The  fact  that  it 
is  small  and  fast  expiring  is  the  strongest  reason  why  the 
sale  should  not  be  delayed.  I  find  nothing  in  the  authori- 
ties cited,  which  will  justify  me  in  depriving  the  mortgagee 
of  the  small  remnant  of  security  which  he  has  for  redress. 

There  are  other  reasons  also  why  this  sale  should  not  be 
stayed.  The  rights  of  the  parties  should  be  considered  as 
they  existed  at  the  time  of  commencing  the  action,  and  the 
subsequent  purchase  of  claims  ought  not  to  be  considered 
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sufficient  to  warrant  the  course  asked  for  by  the  plaintiffs. 
Besides  the  sale  of  this  interest,  whatever  it  may  be, 
seems  to  be  necessary,  as  well  to  protect  the  plaintiff  in  the 
foreclosure,  as  to  his  claims  for  deficiency,  and  his  claims 
upon  the  appeal. 

I  think  the  motion  should  be  denied,  and  the  temporary 
injunction  dissolved. 


UNITED  STATES  DISTRICT  COURT. 
BENJAMIN  M.  WHITLOCK  and  others  agt.  THE  BARQUE  THALES. 

There  is  no  distinction  in  principle  as  to  the  right  to  a  lieu  in  rem  between  the 
eases  of  supplies  furnished  to  a  ship  owned  by  owners  who  are  subjects  or  citizens 
of  a  foreign  country,  and  a  ship  owned  by  owners  who  are  citisens  of  the  United 
States,  but  residents  of  a  different  state  from  that  in  which  the  supplies  were 
furnished.  In  both  cases  it  must  appear  on  the  part  of  the  material  man, 

1st.  That  the  supplies  furnished,  or  repairs  done,  were  necessary  for  the  seaworthi- 
ness of  the  vessel. 

2d.  That  the  vessel,  its  owner,  master  or  agent,  had  no  money  or  credit  in  the  port 
where  the  debt  accrued  sufficient  to  raise  means  to  pay  for  the  supplies,  save  by 
reference  to  an  implied  hypothecation  of  the  rem. 

3d.  A  party  who  advances  moneys  to  the  master  of  a  disabled  ship,  in  a  port  of 
another  state,  to  which  she  does  not  belong,  and  in  which  her  owners  do  not  re- 
side, to  enable  the  ship  to  get  the  required  supplies  or  repairs,  is  entitled  to  the 
same  lien  in  rem  as  the  material  man. 

4th.  Where  such  a  lien  exists  the  taking  a  note  in  payment  does  not  divest  the  lien 
if,  on  the  trial,  the  creditor  is  ready  to  produce  and  surrender  it. 

5th.  It  is  unnecessary  to  spread  out  in  the  libel  the  evidence  upon  which  the  alle- 
gations rest.  The  particulars  and  amounts  which  make  up  the  claim  are  matters 
for  reference,  or  for  investigation  on  the  trial,  if  the  claimants  come  into  court 
upon  answer. 

Southern  District  of  New  York. 

THIS  arose  on  exceptions  to  libel.  The  libellants  allege 
that  they  are  merchants,  doing  business  in  copartnership 
in  the  city  of  New  York,  and  that  the  barque  is  an  American 
vessel,  belonging  to  the  port  of  New  York,  and  is  now  at 
that  port;  that  on  the  28th  of  August,  1856,  on  a  voyage 
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to  Buenos  Ayres,  she  was  at  anchor  at  or  near  the  port  of 
Pensacola,  in  the  state  of  Florida,  which  was  not  her  home 
port,  when  she  was  driven  on  shore  at  that  place  in  a  gale 
of  wind,  and  suffered  great  damage  thereby;  that  she  was 
subsequently  got  off  and  carried  into  Milton,  in  the  same 
state,  where  it  was  found  necessary  to  have  her  furnished 
certain  supplies,  and  undergo  thorough  repairs,  to  render 
her  seaworthy  and  fit  her  for  her  voyage ;  that  captain 
Harry  T.  Howland,  her  master,  then  in  command  of  her, 
not  having  any  funds  to  pay  for  such  repairs  and  supplies, 
and  her  owners  then  and  still  residing  in  New  York,  having 
no  credit,  or  means  of  credit,  in  Pensacola  or  Milton,  where 
the  barque  was  a  foreign  vessel,  applied  to  the  firm  of 
Keyser,  Judah  &  Co.,  commission  merchants,  residing  at 
Pensacola,  to  obtain  the  repairs,  supplies  and  advances 
necessary  for  said  vessel,  on  the  credit  of  the  vessel,  who 
thereupon  furnished  the  same  on  the  faith  and  credit  of  the 
vessel,  on  or  before  November  15th,  1856,  to  the  amount 
of  $9,410.13,  and  thereby  acquired  a  lien  on  her  for  such 
sum,  and  became  assignees  of  such  lien ;  that  after  such 
advances  and  repairs  were  made,  and  the  vessel  was  fully 
equipped  and  repaired,  the  said  master,  on  the  15th  of 
November,  1856,  at  Pensacola,  whilst  a  maritime  lien  existed 
on  the  vessel  therefor,  in  order  to  procure  money  to  dis- 
charge such  lien,  made  -and  delivered  to  said  Keyser, 
Judah  &  Co.,  two  drafts  or  bills  of  exchange  of  that  date, 
on  Daniel  L.  Sturges,  a  part  owner  of  the  barque,  one  pay- 
able thirty  days  after  sight,  and  the  other  sixty  days  after 
sight,  each  for  the  sum  of  $4,793.28,  including  therein 
$176.43  discount  on  exchange  on  said  drafts,  in  addition 
to  $9,410.13,  the  sum  and  amount  of  such  supplies  and 
expenditures  ;  that  on  the  17th  of  November,  1856,  Keyser, 
Judah  &  Co.,  for  value  received,  indorsed  the  said  bills  of 
exchange,  and  at  the  same  time,  for  value  received,  assigned 
and  transferred  to  the  libellants  all  claims  and  demands  in 
favor  of  said  Keyser,  Judah  &,  Co.,  against  the  barque,  and 
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all  liens  upon  her  to  which  they  were  entitled  by  reason  of 
repairs,  supplies  and  necessaries  so  furnished  by  them  to 
her ;  that  the  said  bills  of  exchange  were  duly  presented 
to  the  said  Daniel  L.  Sturges,  and  accepted  by  him,  and 
the  one  payable  thirty  days  after  sight  was  duly  paid  by 
him  at  maturity;  but  the  one  payable  sixty  days  after 
sight  has  been  but  in  part  satisfied  by  the  acceptor,  and  a 
large  balance  still  remains  due  and  unpaid  thereon ;  that 
the  libellants  are  now  owners  of  the  same,  and  of  the  liens 
on  the  barque  for  the  repairs,  supplies  and  advances  afore- 
said, and  are  ready  to  deliver  up  and  cancel  the  bill  of 
exchange  upon  the  lien  being  satisfied  and  discharged. 
The  libellants  pray  process  in  rem,  and  judgment  against 
the  barque,  for  the  balance  due  on  the  demand  aforesaid, 
with  interest. 

The  claimant  appeared  to  the  above  action  and  filed 
exceptions  to  the  sufficiency  of  the  allegations  of  the  iibel 
to  entitle  the  libellants  to  maintain  the  suit  and  relief 
prayed  for: 

1st.  Because  the  barque  is  an  American  vessel,  and  that 
the  advances  and  repairs  were  made  in  a  port  of  the  United 
States,  and  not  in  a  foreign  port,  and  no  lien  therefor 
attached  to  the  vessel. 

2d.  Because  it  does  not  appear  by  the  libel  that  the 
owners  of  the  vessel  were  at  the  time  absent  from  the  place 
where  the  advances  and  repairs  were  furnished. 

3d.  Because  the  libel  does  not  state  with  sufficient  exact- 
ness what  the  liens  were  for,  nor  when  or  how  they  were 
assigned  to  Keyser,  Judah  <fc  Co. 

4th.  Because  the  libel  does  not  state  separately,  and  with 
certainty,  what  amount  of  supplies  and  repairs  were  fur- 
nished by  Keyser,  Judah  &  Co.  to  the  barque,  and  what 
money  was  advanced  by  them,  and  to  whom,  and  for  what 
purpose. 

5th.  Because  the  libel  does  not  state  facts  sufficient  to  give 
the  court  jurisdiction,  or  to  warrant  the  decree  prayed  for. 
VOL.  XX.  29 


450         NEW  YORK  PRACTICE  REPORTS. 

Whitlock  agt.  Barque  Thalcs. 

C.  L.  BENEDICT,  for  claimants. 

D.  McMAHON,  for  libellants. 

BETTS,  District  Judge.  The  case  comes  before  the  court 
for  decision  upon  the  pleadings  alone,  and  the  exceptions 
interposed  by  the  claimants,  are  tantamount  to  a  demurrer 
to  the  libel.  (Benedict  Pr.,  §§466,468;  Betts  Pr.,  48.) 
Some  of  the  objections  are  formal  in  their  character,  and 
may,  if  well  taken,  be  obviated  by  the  libellants  in  reform- 
ing their  libel.  Others  go  to  the  merits  of  the  case  and 
are  peremptory  and  final  in  their  character.  The  question 
upon  the  merits,  presented  on  the  face  of  the  libel,  is  whether 
the  admiralty  courts  of  the  United  States  can  take  cogniz- 
ance of  a  claim  over  a  lien  supposed  to  be  acquired  against 
a  vessel  for  labor,  materials  and  supplies  furnished  her  in 
a  port  foreign  to  her  own  within  the  United  States;  that 
is,  whether  a  vessel  owned  in  New  York,  on  a  voyage  to 
Buenos  Ayres,  being  driven  by  stress  of  weather  into  a  port 
in  Florida,  and  there  obtaining  necessary  repairs  and  sup- 
plies on  credit,  is  subject  to  an  action  in  rem  therefor,  in 
this  district,  on  her  return  to  it.  The  libel  avers  that  the 
credit  was  procured  by  the  master  of  the  vessel  for  her 
necessities,  and  that  he  had  no  funds  to  pay  for  them,  and 
that  her  owners  resided  in  New  York,  and  had  no  credit  or 
means  of  credit  in  Florida  to  supply  her  wants. 

A  question  would  hardly  have  been  mooted  in  this  court 
upon  this  point,  as  the  law  in  respect  to  the  scope  of  mari- 
time jurisdiction  was  accepted  and  administered  here  prior 
to  the  decision  of  the  case  of  Pratt  agt.  Reed,  by  the 
supreme  court  in  December  Term,  1856,  (19  How.  R.,  359,) 
and  the  case  which  followed  in  the  same  court  of  the  claim- 
ants of  the  steamboat  Jefferson  agt.  Beers,  (20  How.,  393, 
December  term,  1857,)  and  the  case  in  this  court  of  Col/is 
agt.  The  Schr.  Coemine,  (24  vol.  MSS.  decisions,  41,  May 
term,  1858.)  But  it  is  insisted  on  the  part  of  the  claimants 
in  this  cause  that  the  former  doctrine  in  relation  to  the 
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jurisdiction  of  the  admiralty  over  maritime  liens  upon 
American  vessels  arising  out  of  contract,  is  so  modified  and 
restrained  as  to  prevent  its  exercise  unless  in  cases  of  bot- 
tomry, or  express  hypothecation,  or  that  species  of  credit 
tantamount  to  them. 

I  consider  it  unnecessary  to  recapitulate  the  authorities 
which  introduced  or  sanctioned  the  rule  of  maritime  law, 
which  has  long  prevailed  in  the  admiralty  courts  of  this 
country,  that  a  credit  given  a  vessel  on  the  application  of 
her  master  in  a  foreign  port,  for  labor,  materials,  or  sup- 
plies furnished  to  her  necessities,  constitutes  a  lien  on  the 
vessel  as  a  security  for  such  credit,  if  the  master  had  no 
funds  or  credit  at  the  place  by  which  he  could  obtain  them, 
or  the  owners  were  without  such  means  which  the  master 
could  command  ;  because  that  doctrine  was  fully  examined 
and  ratified  by  the  supreme  court  in  the  case  of  Thomas 
agt.  Osborne,  (19  How.  R.,  22.)  There  was  a  difference  of 
opinion  on  the  Bench,  as  to  the  fact  whether  the  credit  in 
that  case  was  given  to  the  vessel  or  personally  to  the  mas- 
ter, but  the  judgment  of  the  court  was  pointed  and  explicit 
that  the  case  was  one  of  a  maritime  lien  and  of  admiralty 
jurisdiction,  if  the  credit  in  the  case  was  given  to  the  vessel. 
Had  the  transaction  upon  which  this  suit  is  founded, 
occurred  in  a  port  out  of  the  United  States,  the  facts  alleged 
upon  the  libel  and  admitted  by  the  except  ions,  would  indis- 
putably be  embraced  within  the  principles  and  terms  of  the 
rule  declared  and  adopted  in  the  decision  of  Thomas  agt. 
Osborne. 

The  case  of  Pratt  agt.  Reed,  decided  nearly  simultane- 
ously with  that  of  Thomas  agt.  Osborne,  differs  from  it  in 
these  two  particulars  : 

1st.  That  the  credit  in  the  former  was  obtained  in  a 
port  of  the  United  States,  foreign  to  the  home  port  of  the 
vessel,  and  that  the  master  who  obtained  it,  was  also  owner 
of  the  vessel,  but  there  is  no  manifest  disaccord  in  the  doc- 
trines declared  in  the  two  cases,  as  to  the  character  and 
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degree  of  the  necessities  required  (i.  e.  for  supplies  to  the 
vessel  and  the  pledge  or  credit  of  the  vessel,)  in  order  to 
render  the  advances  procured  in  her  favor,  a  lien  on  the 
vessel,  except  the  declaration  of  the  court  in  Pratt  agt. 
Reed,  that  "  it  is  a  misapprehension  to  suppose  circum- 
stances of  less  pressing  necessity  for  supplies  and  repairs 
and  an  implied  hypothecation  of  the  vessel  to  procure  them 
•will  satisfy  the  rule  than  is  sufficient  to  justify  a  loan  of 
money  on  bottomry  for  the  like  purpose." 

There  may  be  distinctions  between  the  foundations  of  a 
bottomry  contract,  and  an  implied  or  simple  hypothecation 
creating  a  lien,  but  that  is  not  a  point  important  to  con- 
sider in  this  case. 

The  decision  in  Collis  agt.  The  Schooner  Coemine,  in  this 
court,  was  placed  upon  the  facts  and  rule  stated  in  Pratt 
agt.  Reed,  and  does  not  attempt  to  extend  that  principle  a 
shade  beyond. 

The  case  of  the  Steamboat  Jefferson  agt.  Beers,  (20  How., 
393,)  does  not  appear  to  me  to  involve  any  point  of  juris- 
diction applicable  to  the  question  in  controversy  in  this 
cause.  It  appears  aimed  chiefly  to  determine  that  admiralty 
courts  cannot  take  cognizance  of  claims  or  contracts  touch- 
ing the  construction  of  vessels  in  ports  of  the  United 
States.  The  other  questions  discussed  on  that  decision, 
supply  no  doctrines  controlling  the  facts  of  this  case. 

I  am  of  the  impression  that  there  is  practically  no  dis- 
tinction between  the  rights  and  remedies  of  the  libellants 
upon  this  cause  of  action,  whether  incurred  in  a  port  out 
of  the  home  port,  and  therefore  in  that  sense  in  a  foreign 
port,  or  in  one  territorially  alien  and  foreign  to  the  United 
States.  The  term  is  of  the  same  import  applied  to  either 
locality.  In  Pratt  agt.  Reed,  the  court  seem  to  consider 
each  to  be  of  the  same  signification,  because  they  say  "this 
is  the  case  of  a  foreign  ship,  the  vessel  belonging  at  Buffalo 
as  her  home  port,  and  the  detyt  contracted  at  Erie  in  the 
state  of  Pennsylvania." 
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In  my  opinion  the  libel  sets  forth  facts  which  constitute 
a  lien  upon  the  vessel,  and  a  right  of  action  in  this  court  in 
favor  of  the  libellants,  to  enforce  it,  and  that  a  decree  upon 
the  merits  must  be  rendered  in  their  favor,  overruling  the 
exceptions  interposed  on  the  part  of  the  claimants. 

The  pleading  in  the  libel  is  sufficiently  full.  It  is  unnec- 
essary to  spread  out  the  evidence  upon  which  the  allega- 
tions rest.  The  particulars  and  amounts  which  make  up 
the  claim  are  matters  for  reference,  or  for  investigation  on 
trial,  if  the  claimants  come  into  court  upon  answer.  A 
case  of  necessity  for  the  credit  procured  by  the  master,  and 
the  consequent  lien  is  sufficiently  shown  by  the  libel ;  and 
as  those  averments  now  stand  before  the  court  admitted  by 
operation  of  the  exceptions,  the  libeilants  are  entitled  to  a 
decree  for  their  debt  and  condemnation  of  the  vessel  to 
satisfy  the  same.  The  amount  to  be  ascertained  by  refer- 
ence to  a  commissioner  to  determine  and  report  it  to  the 
court. 

The  claimants  may,  however,  have  leave  to  put  in  an 
answer  to  the  merits  within  ten  days  after  notice  of  this 
decree,  and  on  payment  of  costs  to  be  taxed. 


BENJ.  SUTHERLAND  agt.  THE  BARQUANTINE  LADY  MAUNSELL. 

This  case,  which  was  one  where  the  owners  of  the  vessel 
resided  in  a  foreign  country,  and  the  libel  instituted  by  a 
material  man  here  to  enforce  a.  lien  in  rem,  was  decided  by 
the  same  judge,  and  the  same  principle  established  as  to 
such  liens,  as  in  the  above  case,  of  Whitlock  agt.  The 
Barque  Thales. 

B.  T.  SAWYER,  for  libellant. 
D.  McMAHox,  for  claimant. 
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SUPREME  COURT. 
ELIJAH  REYNOLDS  agt.  WILLIAM  MCELHONE  and  HARRISON 

McELHONE. 

It  seems,  that  the  absence  of  a  judge  from  his  office,  at  the  time  appointed  in  an 
order  made  by  him  for  the  examination  of  a  judgment  debtor  in  supplementary 
proceedings,  does  not  render  the  order  inoperative,  where  the  judge  within  a 
reasonable  time,  say  within  an  hour,  attends  at  his  office  to  execute  the  order, 
although  the  judgment  debtor  appeared  at  the  time  appointed  and  waited  some 
time  before  leaving. 

Therefore,  any  money  paid  over  by  the  judgment  debtor  subsequently,  on  the 
same  day,  in  violation  of  such  order,  would  be  a  contempt,  and  subject  him  to  a 
fine  or  punishment;  especially,  where  as  in  this  case,  he  had  subsequently 
appeared  before  a  referee  in  pursuance  of  an  order  made  by  the  judge  on  the  day 
first  named.  . 

What  recitals  in  a  final  order  of  a  judge  requiring  a  judgment  debtor  to  pay  over 
certain  moneys,  &c.,  or  stand  committed  to  jail,  Ac.,  considered  sufficient,  although 
informal. 

Albany  General  Term,  September.  1860. 

GOULD,  HOGEBOOM  and  PECKHAM,  Justices. 

APPEAL  by  defendants  from  order  of  county  judge  of  Sul- 
livan county,  requiring  William  McElhone  to  pay  $18,  or 
be  committed  to  the  county  jail  of  Sullivan  county.  The 
facts  are  sufficiently  stated,  in  the  opinion  of  the  court. 

IRA  HARRIS,  for  plaintiff". 
JOHN  K.  PORTER,  for  defendants. 

By  the  court,  HOGEBOOM,  Justice.  On  the  28th  of  April, 
1860,  the  county  judge  of  Sullivan  county,  on  due  proof  of 
the  recovery  of  a  judgment  by  the  plaintiff  against  the 
defendants  in  the  supreme  court,  and  the  return  of  an  exe- 
cution thereon  unsatisfied,  made  the  usual  order  in  proceed- 
ings supplementary  to  execution,  requiring  the  defendants 
to  appear  before  him  at  his  office,  in  Moriticello,  on  the  2d 
day  of  May,  1860,  at  ten,  A.  M.,  and  answer  concerning 
their  property,  and  abide  such  order  as  he  should  make  in 
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the  premises,  and  forbidding  the  sale  or  transfer  or  dispo- 
sition of,  or  any  interference  with  any  of  their  property, 
except  tha.t  exempt  from  execution.  This  order  was  never 
revoked  or  altered.  Prior  to  the  time  of  appearance  in 
part,  and  after  it  in  part,  the  defendants,  in  violation  of  the 
terms  of  this  order,  paid  over  certain  moneys  in  their  hands, 
amounting  to  some  eighteen  dollars  in  all,  in  part  to  their 
counsel,  and  in  part  to  one  of  their  creditors. 

On  the  day  of  appearance,  (the  2d  of  May.)  the  defend- 
.ants  appeared  at  the  office  of  Judge  Low,  (the  county  judge,) 
at  the  hour  of  10  A.  M.,  and  finding  the  office  unoccupied, 
and  after  waiting  some  time  left  and  returned  home,  being 
advised  by  their  counsel  that  the  order  had  become  inop- 
erative by  the  failure  of  Judge  Low  to  appear  at  the 
hour  appointed.  On  the  same  day,  they  paid  over  to  their 
counsel  a  portion  of  the  money.  Shortly  after  they  left, 
and  within  an  hour  of  the  appointed  time,  it  does  not  dis- 
tinctly appear  how  soon  after  ten,  Judge  Low  returned  to 
his  office,  from  which  he  had  been  temporarily  absent.  The 
plaintiff's  counsel  also  appeared  and  the  case  was  proceeded 
with  in  the  absence  of  the  defendants,  and  by  order  referred 
to  a  referee  to  take  the  testimony  and  to  examine  the  par- 
ties at  an  appointed  time  and  place,  continuing  or  renewing 
the  injunction  against  any  disposition  of  their  property. 
At  this  time  and  place,  the  defendants  appeared  in  con- 
formity with  the  order,  (which  had  been  served  upon  them,) 
and  were  examined  before  the  referee.  The  referee  sub- 
sequently on  the  8th  of  May,  made  an  order  or  appointment 
for  the  further  examination  of  the  defendants  and  for  their 
appearance  before  him  for  that  purpose,  on  the  Oth  of  May. 
This  order  or  appointment  was  duly  served  on  the  defend- 
ants, but  they  failed  to  appear.  The  proceedings  before 
the  referee  were  duly  reported  to  the  county  judire.  and  the 
foregoing  farts  in  regard  to  their  appropriation  of  their 
property  in  alleged  violation  of  one  or  both  of  said  orders, 
of  the  28th  of  April,  and  2d  of  May,  being  established  by  the 
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proofs,  the  county  judge  made  an  order  thereon,  the  mate- 
rial part  of  which  is  as  follows  :  ';  And  it  is  further  ordered 
that  the  said  defendant,  William  McElhone,  shall  pay  over  to 
the  plaintiff's  attorney  for  the  plaintiff,  in  the  above  entitled 
action,  the  sum  of  $18,  being  money  that  he  has  paid  out 
and  disposed  of  since  the  order  made  by  me  on  the  28th 
day  of  April,  restraining  him  from  disposing  of  his  said 
property  was  duly  served  on  him,  and  whilst  the  said  order 
remained  in  full  force  and  unrevoked,  and  that  in  default 
of  payment  of  the  said  money  as  aforesaid,  the  said  William 
McElhone  be  committed  to  the  common  jail  of  Sullivan 
county,  there  to  remain  until  the  same  shall  be  paid." 

It  is  clear  that  the  defendants  violated  the  order  of  the 
judge,  forbidding  any  interference  with  or  disposition  of 
their  property.  The  order  of  the  28th  of  April,  to  that 
effect  was  never  revoked,  nor  did  it  become  inoperative,  I 
think,  even  if  the  subsequent  proceedings  fell  through.  Until 
an  actual  or  a  practical  revocation,  it  continued  to  operate. 
The  adjournment,  the  delay,  the  suspension  of  the  proceed- 
ings made  it  no  less  proper  that  they  should  not  dispose  of 
their  property  to  the  prejudice  of  their  creditors. 

I  think,  also,  the  proceedings  were  never  suspended,  and 
never  fell  through.  The  temporary  absence  of  Judge  Low, 
from  his  office  for  a  few  minutes  after  ten,  did  not  justify 
the  defendants  in  leaving  or  treating  the  proceeding  as 
abandoned.  A  reasonable  time  must  be  allowed  for  the 
judge  to  reach  his  office,  and  the  plaintiff  to  appear,  and  I 
do  not  think  that  time  had  elapsed,  when  the  defendants 
disappeared.  The  proceedings  were,  therefore,  properly 
continued  by  the  judge  on  the  2d  of  May,  and  the  order  of 
reference  and  new  injunction  was  valid.  If  not  so,  I  think 
it  was  waived  by  the  subsequent  appearance  of  the  defend- 
ants and  submission  to  the  order. 

I  am  not  satisfied  whether  the  referee  had  the  power  to 
resummon  the  defendants,  if  he  had  closed  or  announced 
that  he  had  closed  the  examination.  The  evidence  is  not 
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quite  satisfactory,  whether  the  examination  of  the  defend- 
ants had  been  regarded  as  ended  on  the  7th  of  May.  I  do 
not  regard  the  point  as  material  to  be  determined  because 
no  testimony  was  subsequently  taken,  and  the  omission  of 
the  defendants  to  appear  on  the  adjourned  day  was  not  the 
basis  upon  which  the  judge's  order  of  commitment  was 
founded. 

The  material  question  in  the  case  is  whether  the  final 
order  contains  the  requisite  materials  to  justify  the  com- 
mitment of  the  defendants  to  jail,  that  is,  whether  it  shows 
substantially  a  contempt,  and  the  infliction  of  punishment 
for  it  by  way  of  fine  to  the  amount  of  $18. 

And  although  this  is  not  very  clearly  expressed,  I  feel 
inclined  to  regard  it  as  on  the  whole  sufficient.  The  recital 
of  facts,  especially  when  taken  in  connection  with  the  accom- 
panying papers,  shows  that  the  party  was  convicted  by  the 
finding  of  the  court  of  having  paid  away  $18  in  violation 
of  the  order.  This  was  a  contempt,  whether  so  declared 
by  name  or  not.  For  that  reason,  because  the  party  had 
been  guilty  of  contempt,  the  judge  orders  the  defendant  to 
pay  that  amount  for  the  plaintiff's  benefit,  and  in  default 
of  payment,  to  be  committed  to  jail.  The  result  is  a  fine 
to  that  amount,  although  not  so  denominated  in  terms  on 
the  face  of  the  order. 

As  the  defendant  is  plainly  guilty  of  a  contempt,  and  the 
order  is  a  just  one  on  the  merits,  and  can  be  upheld,  I  think, 
without  the  violation  of  a  legal  principle,  I  am  in  favor  ot 
affirming  the  order  of  the  county  judge,  with  $10  costs  ot 
appeal. 
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SUPREME  COURT. 

THE  PEOPLE  ex  rel.  JAS.  SAVAGE  agt.  THE  BOARD  OF  HEALTH 
OF  THE  CITY  OF  NEW  YORK. 

A  certiorari  will  not  be  allowed  to  review  questions  of  jurisdiction  of  a  legislative 
character  possessed  by  the  board  of  health  of  the  city  of  New  York,  even  though 
they  might  exceed  the  powers  vested  in  them. 

New  York  General  Term,  February,  1861. 

CLERKE,  SUTHERLAND  and  INGRAHAM,  Justices. 

THIS  case  arises  on  a  return  to  a  certiorari  directed  to 
the  board  of  health  of  the  city  of  New  York,  commanding 
them  to  return  to  this  court,  certain  proceedings  before 
them,  "  by  which  they  adjudged,  adjudicated,  and  deter- 
mined, that  the  business  carried  on  by  the  relator,  in 
depositing  manure  on  lots  between  First  avenue  and  East 
river,  and  Thirty-eighth  and  Thirty-ninth  streets,  was  a 
nuisance." 

The  writ  also  called  for  a  return  whether  any  complaint 
was  made  to  the  board  of  health,  as  to  the  same. 

The  return  shows  that  the  city  inspector  made  a  commu- 
nication on  the  subject  to  the  board  of  health,  and  that 
thereupon  a  resolution  was  passed,  on  the  4th  of  June, 
directing  the  nuisance  to  be  abated;  and  that  on  the  llth 
of  June  the  board  passed  resolutions  declaring  such  deposit- 
ing of  manure  in  any  lot  in  the  city  limits,  a  nuisance, 
except  in  places  designated  by  the  city  inspector. 

CHATFIELD  &  HADLEY,/or  relator. 
HENRY  H.  ANDERSON,  for  respondents. 

By  the  court,  INGRAHAM,  Justice.  The  counsel  for  the 
relator  has  argued  before  us,  the  question  of  the  expediency 
of  the  action  of  the  board  of  health  in  passing  the  resolu- 
tions complained  of.  With  that  question  we  have  nothing 
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to  do.  If  the  legislature  have  authorized  the  board  of 
health  to  legislate  upon  these  subjects,  the  power  to  legis- 
late necessarily  involves  the  exercise  of  discretion  ;  and  no 
court  can  review  such  acts  when  passed  in  matters  within 
the  jurisdiction  of  the  body  to  which  those  powers  have 
been  intrusted. 

It  is  also  contended  that  the  board  of  health  has  no 
power  to  declare  any  trade  or  occupation  carried  on  within 
the  limits  of  the  city  to  be  a  nuisance. 

By  the  act  of  1850  (2  R.  S.,  5th  ed.,  p.  13,)  the  city 
inspector  of  the  city  of  New  York,  under  directions  from 
the  board  of  health,  is  authorized  to  cause  any  matter  or 
thing  which  may  be  dangerous  to  the  public  health  to  be 
removed  or  destroyed  at  the  expense  of  the  owner. 

The  board  is  also  authorized  to  perform  certain  duties 
therein  specified,  for  the  purpose  of  promoting  or  preserv- 
ing the  public  health,  and  authority  is  given  to  the  city 
inspector,  on  notice  to  the  offending  party,  in  conjunction 
with  the  board  of  health,  to  take  measures  for  the  removal 
of  nuisances  detrimental  to  the  public  health.  But  I  find 
no  authority  in  any  of  the  statutes  vesting  in  the  board 
of  health  authority  to  declare  any  particular  business  a 
nuisance.  The  same  act  (Laws  of  1850,  p.  597,  §2,  on  p. 
608)  gives  such  power  to  the  mayor,  aldermen  and  com- 
monalty of  the  city.  They  have  full  power  to  pass  by-laws 
and  ordinances  declaring  what  they  deem  necessary  for  the 
preservation  of  the  public  health,  and  for  the  abatement  of 
all  nuisances ;  and,  by  section  three,  to  cause  such  nuisances 
to  be  abated  at  an  expense  to  be  charged  to  the  parties  or 
the  owners  of  the  lots  where  the  nuisance  exists. 

After  such  legislation  by  the  common  council  of  the  city 
of  New  York,  the  city  inspector  is  charged  with  the  duty 
of  enforcing  such  laws  and  ordinances,  and  for  such  pur- 
pose may  notify  the  offending  party  to  show  cause  before 
the  board  of  health,  which  body  may  then  make  an  order 
in  the  matter,  which  is  final  and  conclusive.  But  none  of 
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these  provisions  authorize  the  passage  of  the  resolutions 
complained  of,  without  notice  to  the  offending  party,  and  au 
opportunity  afforded  to  him  of  being  heard  in  his  defence. 

The  question  then  arises,  whether  this  court  should,  on 
certiorari,  review  the  legislation  of  the  board  of  health  ? 
Conceding  that  the  resolution  adopted  by  them  was  one 
which  that  board  had  no  authority  to  pass,  still  is  it  neces- 
sary that  this  writ  of  certiorari  should  be  resorted  to?  It 
is  very  clear  that  the  defendant,  if  the  resolution  was  be- 
yond the  jurisdiction  of  the  board,  has  a  good  defence  to 
any  action  which  that  board  may  cause  to  be  brought 
against  him  for  disobedience  of  their  orders.  We  are 
bound  to  presume  that  the  courts  will  decide  according  to 
the  law  in  such  cases,  and  if  their  decision  should  be  erro- 
neous, the  defendant  would  have  a  right  of  appeal.  Under 
any  view  of  this  case,  the  respondent  is  not  without  the 
means  of  protection.  There  are  cases  in  the  books  in  which 
the  allowance  of  this  writ  in  this  case  might  be  sustained, 
but  the  weight  of  authority  is,  I  think,  otherwise.  The 
office  of  the  writ  is  to  correct  errors  of  a  judicial,  not  of  a 
ministerial  or  legislative  character.  The  resolution  com- 
plained of  in  this  case  is  of  the  latter  description.  I  can- 
not adopt  the  conclusion  that  it  is  in  any  sense  proper  to 
review  the  legislation  of  any  body  having  authority  so  to 
do,  even  where,  in  the  course  of  such  legislation,  they 
might  exceed  the  powers  vested  in  them.  I  concur  in  the 
views  expressed  by  Judge  BRONSON,  in  The  People  agt.  The 
Mayor,  Sfc.,  of  New  York,  (2  Hill,  9,)  and  by  Judge  COWEN, 
in  2  Hill,  14,  in  the  matter  of  Mount  Morris  Square,  that 
this  writ  is  not  to  be  used  to  correct  such  errors. 

But  even  if  it  were  admitted  that  the  power  exists  in  the 
court  to  review  the  proceedings  of  the  respondents  in  this 
manner,  still  I  do  not  think  it  should  be  resorted  to.  The 
allowance  of  this  writ  is  discretionary,  and  even  if  allowed 
the  court  can  quash  it  afterwards,  if,  in  their  discretion,  it 
was  improvidently  granted.  To  undertake  the  review  of 
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the  legislature,  of  the  board  of  health,  or  of  the  common 
council,  upon  questions  of  jurisdiction  possessed  by  those 
bodies,  would  be  opening  a  door  to  litigation,  which,  to 
say  the  least  of  it,  would  be  unpleasant  and  unprofitable ; 
and  where  an  ample  remedy  exists  at  law,  in  any  action 
founded  on  such  legislation,  the  discretion  vested  in  the 
court  in  this  proceeding  will  be  best  exercised  by  refusing 
to  sustain  this  proceeding.  (People  agt.  Supervisors  of 
Jillegany  county,  15  Wend.,  198;  People  agt.  Mayor  of  New 
York,  5  Barb.,  S.  C.  Rep.,  p.  43 ;  Stone  agt.  Mayor,  8fc.,  of 
New  York,  25  Wend.,  157,  169  ;  Ex  parte  Mayor  of  Albany, 
23  Wend.,  p.  277.) 

The  application  on  the  part  of  the  relator  must  therefore 
be  denied,  and  the  certiorari  be  quashed. 


SUPREME   COURT. 

JOHN  LUND  agt.  THE  SEAMAN'S  BANK  FOR  SAVINGS  IN  THE 
CITY  OF  NEW  YORK. 

A  tarings  bank,  that  pays  nothing  for  the  money  it  receives,  and  agrees  to  re-pay 
the  same  to  the  depositor  personally,  or  to  his  order,  upon  the  production  of  a 
book,  which  is  delivered  to  him,  crediting  him  with  the  amount,  hold  the  money 
as  the  agent  or  bailee  of  the  depositor,  under  a  personal  contract  to  restore  it 
or  its  amount. 

And  such  bank  is  not  at  liberty  to  repudiate  such  agreement  and  relation  where  the 
assignee  of  the  depositor  claims  the  fund  under  an  order  of  the  latter,  and  ask 
that  a  third  party  claiming  such  fund  may  be  substituted  as  defendants  in  its 
place,  under  §  122  of  the  Code;  because  the  nature  of  the  cause  of  action  of  the 
plaintiff  is  not  the  same  against  the  bank  as  against  the  third  party. 

Where  the  party  sought  to  be  substituted  under  §  122,  upon  proper  notice  served, 
have  not  appeared  upon  the  motion  and  made  their  claim,  nor  signified  its  par- 
ticular character,  nor  their  willingness  to  assume  the  position  of  real  defendants, 
nor  their  pecuniary  ability  to  respond  for  the  costs  of  an  unsuccessful  litigation, 
the  motion  will  be  denied.  Especially  so  where  the  party  sought  to  be  brought 
in  are  non-residents. 

It  is  not  clear  that  any  other  condition  granting  such  a  motion  is  contemplated  to 
be  imposed  upon  the  defendants  than  making  a  depotit  in  court  of  the  amount 
of  the  debt. 
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JVeto  York  Special  Term,  January,  1861. 

MOTION  by  defendants  to  substitute  Peter  Erik  Larsson 
and  others  in  their  place  as  defendants  in  the  action,  and 
to  discharge  the  present  defendants  from  all  liability  to 
either  party. 

M.  S.  BIDWELL,  jfor  defendants. 
JNO.  S.  WOODWARD,  for  plaintiff. 

HOGEBOOM,  Justice.  This  motion  is  made  under  §  122  of 
the  Code,  and  is  addressed  to  the  discretion  of  the  court. 
In  the  exercise  of  that  discretion,  I  think  the  motion  ought 
not  to  be  granted,  for  the  following  among  other  reasons : 

I.  According  to  the  complaint  in  the  action,  Auders  Lars- 
son  deposited  with  the  defendants  $2,200,  and  they  agreed 
to  re-pay  the  same  to  him  personally,  or  to  his  order,  upon 
the  production  of  a  book  which  the  defendants  delivered 
to  him,  crediting  him  with  the  amount  of  such  deposit.  As 
they  paid  nothing  for  the  money  thus  received,  I  think  they 
held  the  money  as  the  agents  or  bailees  of  Larsson,  under 
a  personal  contract  to  restore  it  or  its  amount,  and  were 
not  at  liberty  to  repudiate  that  agreement  and  relation. 
The  plaintiff  claims  this  fund  as  the  assignee,  and  upon  the 
order  of  Larsson,  and  brings  this  suit  to  recover  the  money, 
the  defendants  having  refused  to  pay  it  to  him  on  demand. 
(Marvin  agt.  Elwood,  11  Paige,  365;  Sherman  agt.  Part- 
ridge, 11  How.,  154.) 

The  parties  whom  it  is  proposed  to  substitute  in  the 
place  of  the  present  defendants,  claim  that  the  funds  thus 
deposited  by  Larsson  with  the  bank,  were  the  proceeds  of 
securities  belonging  to  said  parties,  fraudulently  procured 
from  them  by  said  Larsson  in  Sweden,  who,  having  con- 
verted them  into  money,  absconded  therewith  to  this 
country.  It  does  not  distinctly  appear  that  Larsson  was 
intrusted  with  such  securities  as  their  agent.  Indeed,  the 
contrary  is  rather  to  be  inferred,  from  the  papers  in  the 
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case.  The  claim  is  not,  therefore,  that  when  the  mo: 
were  thus  deposited  in  the  bank,  Larsson  held  them  as  their 
agent,  and  that,  therefore,  though  deposited  in  the  name  of 
Larsson,  they  were  in  reality  the  moneys  of  his  principals, 
but  that  Larsson  fraudulently  procured  the  securities,  and 
fraudulently  converted  them  to  his  own  use.  And  if  Lars- 
son  were  sued  by  them,  the  nature  of  the  action  would 
naturally  be  for  a  tort  or  wrong,  and  not  on  contract, 
although  they  might  probably  waive  the  tort,  and  sue  for 
moneys  had  and  received  to  their  use. 

The  nature  of  the  cause  of  action  of  the  plaintiff  in  this 
case  could  not  necessarily  be  the  same,  whether  the  bank 
or  Peter  Erik  Larsson  and  others  were  defendants.  In  the 
latter  case,  the  single  question  would  be,  which  showed  the 
best  title  to  the  moneys,  the  plaintiff  or  Peter  Erik  Larsson 
and  others  ?  In  the  former  case  the  plaintiff  might  well 
claim,  in  addition,  that  the  bank,  having  received  the  money 
from  him  or  his  assignor,  as  his,  and  agreed  to  re-pay  the 
same  to  him,  or  his  order,  could  not,  with  legal  propriety, 
recognize  the  legal  claims  of  others,  who  were  not  in  privity 
Avith  Auders  Larsson,  or  claiming  through  him  or  under  his 
title,  but  by  a  superior  and  hostile  title.  (  Wilson  agt.  Dun- 
ran.  11  Abbott,  7  ;  2  Barb.  Ch.  R.,  573;  Sherman  agt.  Part- 
ridge, 11  How.,  154  ;  Shaw  agt.  Coster,  8  Paige,  343  ;  Marvin 
agt.  Elwood,  1 1  Paige,  365  ;  Fletcher  agt.  Troy  Savings 
Sank,  14  How.,  383.) 

It  cannot,  therefore,  be  said  that  the  plaintiff,  and  the 
new  parties  sought  to  be  introduced  into  the  suit,  make 
against  the  present  defendants  a  demand  for  the  same  debt. 
And  it  would  be  unjust,  I  think,  in  this  summary  way.  to 
•  li-i.rive  the  plaintiff  of  one  of  the  material  elements  of  his 
claim  against  the  bank. 

II.  Assuming  that  the  notice  to  the  alleged  rival  claim- 
ants of  this  fund,  required  by  §122,  has  been  sufficiently 
given,  and  I  incline  to  think  it  has,  as  it  is  to  an  attorney 
professing  to  act  in  their  behalf  under  a  competent  and 
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proper  retainer,  the  proposed  defendants  have  not  appeared 
upon  this  motion  and  made  their  claim,  or  signified  to  the 
court  its  particular  character,  so  as  to  enable  the  court 
discreetly  to  judge  whether  the  plaintiff  will  not  be  preju- 
diced by  the  substitution  of  parties ;  nor  have  they  disclosed 
their  willingness  to  assume  the  position  of  real  defendants, 
nor  their  pecuniary  ability  to  respond  for  the  costs  of  an 
unsuccessful  litigation. 

III.  At  present  the  plaintiff  has  a  resident  and  responsi- 
ble antagonist.  The  parties  proposed  to  be  substituted  are 
non-residents,  the  subjects  of  a  foreign  government,  without 
property  here,  so  far  as  appears,  or  indeed  elsewhere.  Un- 
less these  new  parties  voluntarily  appear  they  must  be 
brought  in  by  publication.  The  delay  thus  occasioned,  the 
doubt  whether  a  judgment  thus  obtained  is  equivalent  in 
legal  effect  to  one  obtained  against  a  resident  party  upon 
personal  service  of  process :  the  difficulties  in  the  way  of 
obtaining  satisfaction  of  the  judgment  against  non-resident 
parties  are  all  considerations  which  I  think  should  weigh 
with  the  court  in  regulating  its  discretion  in  disposing  of 
such  an  application. 

Nor  is  it  clear,  that  under  the  Code,  any  other  condition 
granting  the  motion  is  contemplated  to  be  imposed  upon 
the  defendants  than  making  a  deposit  in  court  of  the  amount 
of  the  debt.  The  proceeding  is  designed  to  be  simple  and 
summary — the  facts  clearly  justifying  the  substitution,  and 
the  proof  satisfactory  that  the  change  of  parties  can  work 
no  real  prejudice  to  the  plaintiff.  Unless  these  matters  are 
reasonably  apparent,  I  think  the  defendants  must  seek 
relief  in  a  different  way. 

The  motion  must  be  denied,  and  the  plaintiff's  costs  of 
opposing  the  motion  may  abide  the  event  of  the  action. 
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SUPREME  COURT. 
CARLOS  D.  WARD,  respondent,  agt.  WM.  FORREST,  appellant. 

Where  there  u  a  question  of  fraud  presented  between  the  parties,  who  are  princi- 
pal and  agent,  and  the  evidence  tends  to  establish  circumstances  by  which  it 
might  be  considered  that  the  defendant  acted  as  trustee  of  the  plaintiff,  in  re- 
taining the  property  in  question,  procured  by  his  agency,  the  plaintiff  has  the 
right  to  go  for  the  fraud  alone ;  and  the  verdict  of  the  jury  on  that  question  is  con- 
clusive, especially  where  the  act  of  conversion  by  the  defendant  is  clearly  proved. 

Although  a  complaint  is  drawn  without  any  name  to  the  action,  or  without  mention- 
ing the  word  "  conversion"  when  the  whole  facts  stated  an  the  gravamen,  is  an 
action  for  fraud  and  conversion,  it  is  too  late  to  raise  the  question  on  appeal,  that 
the  plaintiff  cannot  recover  for  the  conversion.  If  there  was  any  difference  be- 
tween the  complaint  and  the  proofs,  objection  should  have  been  taken  on  the  trial. 

Jlrgued  Niagara  General  Term,  September,  1859.  Decided 
Erie  General  Term,  November,  1859,  before  GREENE,  P.  J., 
DAVIS  and  MARVIN,  Justices. 

APPEAL  from  judgment  entered  upon  verdict.  Exceptions 
taken  at  the  trial.  The  facts  will  sufficiently  appear  in  the 
opinion. 

G.  D.  LAMONT,  for  plaintiff. 
GEO.  W.  CoTHRAN,ybr  defendant. 

I.  The  court  erred  in  overruling  the  objection  to  the 
introduction  of  the  deed  from  defendant  and  wife  to  Amos 
Eastman,  in  evidence.     The  deed  was  executed  subsequent 
to  the  commencement  of  this  action.     The  plaintiff  must 
stand  or  fall  by  those  facts  constituting  his  right  of  action, 
which  existed  at  the  time  of  the  commencement  of  his  action. 

II.  The  court  erred  in  charging  the  jury  "  that  if  the 
defendant  received  the  conveyance  of  the  land  in  payment 
of  the  note,  and  after  he  returned  from  Michigan,  did  not 
fully  and  fairly  disclose  to  the  plaintiff  the  fact  that  he  had 
received  the  conveyance  from  said  Amos  Eastman  of  said 
lands,  and  had  given  the  said  mortgage ;  and  if,  at  the  time 

VOL.  XX.  30 
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he,  the  defendant,  took  the  said  deed  and  gave  the  said 
mortgage,  he  did  so  with  the  intention  of  not  disclosing  to 
the  plaintiff  the  fact  that  he,  the  defendant,  had  taken  said 
conveyance  and  given  said  mortgage,  but  with  the  intention 
of  concealing  the  fact  from  him,  and  keeping  and  using  the 
said  lands  for  his  (defendant's)  own  use  and  benefit,  depriv- 
ing the  plaintiff  thereof,  under  pretence  that  nothing  had 
been  paid  on  said  note ;  then  the  defendant  was  guilty  of 
converting  the  note,  and  that  the  plaintiff  in  that  case  would 
be  entitled  to  recover  the  amount  of  the  note,  with  interest." 

A  mere  neglect  to  disclose  facts  within  the  knowledge  of 
the  agent  does  not  in  law  amount  to  a  conversion  of  pro- 
perty. (M 'Morris  agt.  Simpson,  21  Wend.,  610,  614  ;  2 
Greenleaf  on  Ev.,  §  642 ;  3  Black.  Comm.,  153  ;  9  Bacon's 
Mr.,  631  ;  Fouldes  agt.  Willoughby,  8  Mees.  $  Welsb.,  546, 
551  ;  Bristol  agt.  Burt,  7  Johns.  R.,  254 ;  Clark  agt.  Whit- 
taker,  19  Conn.,  319.) 

In  M 'Morris  agt.  Simpson,  (supra,}  Mr.  Justice  BRONSON 
says :  "  There  must  be  some  act  on  the  part  of  the  agent ; 
a  mere  omission  of  duty  is  not  enough,  although  the  pro- 
perty may  be  lost  in  consequence  of  the  neglect.  Nor  will 
trover  lie  where  the  agent,  though  wanting  in  good  faith, 
has  acted  within  the  general  scope  of  his  powers.  There 
must,  I  think,  be  an  entire  departure  from  his  authority, 
before  this  action  for  a  conversion  of  the  goods  can  be 
maintained." 

2.  Nor  does  a  mere  intention  to  convert  amount  to  a  con- 
version.    (Same  authorities  as  last  above.) 

3.  "A  conversion,  in  the  sense  of  the  law  in  trover,  con- 
sists either  in  the  appropriation  of  the  thing  to  the  parties 
own  use  and  beneficial  enjoyment,  or  in  its  destruction,  or 
in  exercising  dominion  over  it,  in  exclusion  or  defiance  of 
the  plaintiff's  right,  or  in  withholding  the  possession  from 
the  plaintiff,  under  a  claim  of  title,  inconsistent  with  his 
own."     (2  Greenleaf  on  Ev.,  §  642.) 

4.  Proof  that  the  defendant  did  some  positive  wrongful 
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or  tortious  act  is  necessary  to  support  the  action  of  trover.' 
(Hall  agt.  Robinson,  2  Comst.,  293,  per  JEWETT,  J ;  Brom- 
ley agt.  Coxwell,  2  Bos.  Sc  Put.,  438 ;  Ross  agt.  Johnson,  5 
Burr.  2825  ;  Severin  agt.  Keppell,  4  £*;>.  J?.,  156  ;  C/ar/c 
agt.  Whitalcer,  19  Conn.,  319.) 

5.  And  a  demand  and  refusal  is  necessary  to  be  shown 
where  the  defendant  legally  came  into  possession  of  the 
property.  (Bates  agt.  Conkling,  10  Wend.,  589  ;  Sounders 
Plead.  SfEv.,  vol.  2,  jmr*  11,  1159;  6  Q.  #.,769;  1  Sid.,  264.) 

III.  The  court  erred  in  refusing  to  charge  the  jury  "  that 
the  deed  from  the  said  Amos  Eastman  and  wife  to  the  de- 
fendant, not  being  under  seal,  was  inoperative  and  void,  and 
that  the  plaintiff  cannot,  therefore,  recover  in  this  action." 

1.  The  deed  was  utterly  void — it  not  being  under  seal. 
(3  R.  S.,  29,  §§  156-7,  5th  ed.) 

2.  The  lex  rei  sitae  governs  as  to  the  form  and  manner 
of  execution   of  deeds  of   conveyance   of  real   property. 
(Story  on  Conflict  of  Laws,  §§  363,  366,  424,  428,  435,  437; 
Horsford  agt.  Nichols,  1  Paige,  220 ;  Cutler  agt.  Davenport, 
1  Pickering,  81.) 

3.  The  deed  being  void  the  defendant  acquired  nothing 
under  it. 

IV.  The  court  erred  in  refusing  to  charge  the  jury  "  that 
if  the  defendant  fraudulently  represented  to  the  Eastmans 
that  he,  the  defendant,  owned  the  note  in  question,  and  by 
such  fraudulent  representations  induced  Amos  Eastman  to 
make  the  deed  in  question,  and  such  representations  were 
made  at  the  plaintiffs  request,  then   the  plaintiff  cannot 
recover." 

Amos  Eastman  was  in  no  way  liable  to  pay  the  note.  He 
owned  the  lands  mentioned  in  the  deed.  John  Eastman 
was  liable  on  the  note,  and  had  no  interest  in  the  lands. 
The  plaintiff,  owning  the  note,  "  employed  the  defendant  to 
go  to  the  state  of  Michigan,  as  his  agent,  and  collect  said 
note;  and  that,  for  the  purpose  of  collecting  the  same,  and 
to  induce  said  Eastman  to  pay  or  secure  it,  to  there  repre- 
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sent  that  said  promissory  note  then  belonged  to  him,  said 
defendant,  and  had  never  been  transferred  by  said  defend- 
ant to  said  plaintiff,  &c." 

If,  therefore,  the  defendant  acquired  anything  under  the 
deed,  it  was  acquired  from  Amos  Eastman,  and  in  conse- 
quence of  such  fraudulent  representations  ;  and  the  plain- 
tiff having  directed  the  defendant  to  practice  the  fraud,  is 
estopped  from  claiming  anything  at  the  hands  of  the  defen- 
dant. The  well  settled  maxim,  "  in  pari  delicto,  potior  est 
conditio  defendentis,"  is  directly  applicable  to  this  case. 
(1  Parsons  on  Cont.,  62,  64 ,  2  id.,  280  ;  Ford  agt.  Harring- 
ton, 16  N.  Y.  Rep.,  285,  per  BOWEN,  J. ;  Gary  agt.Hotailing, 
1  Hill,  311;  Broom's  Legal  Maxima,  572.) 

2.  Defendant's   representing  to  Amos  Eastman  that  he 
(the  defendant)  owned   the  note,   &c.,  was  a  fraud.      It 
belongs  to  that  kind  of  frauds  classed  under  the  head  of 
suggestio  falsi.     To  constitute  a  fraud  of  this  class,  it  is 
only  necessary  that  there   should   "  be  a  representation, 
express  or  implied,  false  within  the  knowledge  of  the  party 
making  it,  reasonably  relied  on  by  the  other  party,  and 
constituting  a  material  inducement  to  his  contract,  or  act." 
(Willard's  Eq.  Jurisp.,  148;  Adam's  Eq.,  177,  351;  Bull 

agt.  Lively,  4  Dana,  370;  Clark  agt. ,  12  Peters,  178; 

Evans  agt.  Bicknell,  6  Ves.,  173,  182.) 

3.  Fraud  is  any  kind  of  artifice  by  which  another  is 
deceived.     (  Willard's  Eq.  Jurisp.,  147 ;  Mad.  Ch.  Pr.,  204  ; 
Story's  Eq.  Jur.,  §  187.) 

4.  If  the  defendant  practiced  a  fraud  upon  Amos  East- 
man, who  owned  the  lands  and  made  the  conveyance,  then 
no  title  passed  to  the  defendant  by  the  deed.     (Cary  agt. 
Hot  ailing,   1   Hill,  311 ;  Bristol  agt.    Wilsmore,  1  Barn,  fy 
Cress.,  514  ;  Kirby  agt.  Wilson,  1  Ryan  fy  Moody,  178  ;  Root 
agt.  French,  13  Wend.,  570;  Allison  agt.  Mathiew,  3  John. 
jR.,   235-8;    Vanldeef  agt.   Fleet,   15  John.  R.,    147,   151; 
Bujfington  agt.   Gernish,   15   Mass.   R.,    156  ;  Abbotts  agt. 
Barry,  5  Moor,  98,  102;  Lupin  agt.  Marie,  2  Paige,  169; 
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Jlndrew  agt.  Dietrich,  14  Wend.,  31 ;  Mowrey  agt.  Walsh,  8 
Cote.,  238 ;  Tamplin  agt.  ^rfdy,  8  Cow.,  239,  nofe ;  Badger 
agt.  Phinney,  15  Mars.  R.,  364 — per  PUTNAM,  J.;  Irving 
agt.  JWb%,  7  .Bt'ng.,  543 ;  5  Jtfoor.fr  P.,  380  S.  C.) 

V.  The  court  erred  in  refusing  to  charge  the  jury, 
"  That  what  transpired  in  the  state  of  Michigan,  between 
the  defendant  and  the  two  Eastmans,  and  the  subsequent 
delivery  of  the  said  deed  by  Amos  Eastman  and  wife  to  the 
defendant,  did  not,  in  law,  amount  to  a  payment  of  the  note, 
or  a  conversion  of  it." 

1.  In  taking  the  conveyance  to  himself  the  defendant 
acted  strictly  within  the  scope  of  his  authority.     If  the 
court  should  hold  that  the  defendant  acquired  anything 
under  the  deed,  then  it  came  lawfully  into  his  possession ; 
and  the  possession  of  the  agent  is  the  possession  of  the 
principal.     (M.  Morris  agt.  Simpson,  21    Wend.,  610,  614; 
Cairnes  agt.  Bleecker,  12  John.  Rep.,  300  ;  Dunlap's  Paley  on 
Agency,  78,  and  note  1.) 

2.  If  the  defendant  converted  the  note  at  all,  it  was  con- 
verted after  his  return  to  the  state  of  New  York.     The 
mortgage  shows  conclusively  that  the  lands  were  not  con- 
veyed in  payment  of  the  note.     The  condition  thereof,  (and 
there  was  no  personal  obligation  accompanying  it,)  leaves 
it  optional  with  the  defendant  to  pay  for  the  land,  either 
in  money,  or  in  notes  and  accounts,  as  therein  specified,  or 
to  not  pay  for  it  at  all.     Can  a  mortgage,  with  such  a  con- 
dition, be  regarded  as  an  extinguishment  of  the  note  ?     If 
it  was  intended  as  an  extinguishment  of  the  note,  why  was 
the  note  mentioned  in  it  ? 

It  is  submitted,  as  matter  of  law,  that  the  note  did  not 
thereby  become  extinguished.  If  it  did  not,  then  the  court 
erred  in  refusing  to  charge  as  requested. 

VI.  The  court  erred  in  refusing  to  charge  the  jury,  "  that, 
under  the  complaint  in  this  action,  the  plaintiff  cannot 
recover  for  the  conversion  of  the  note." 

The  complaint  shows  that  the  plaintiff  held  the  note  in 
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his  possession  at  the  time  the  action  was  brought.  Either 
of  the  other  persons,  mentioned  in  the  condition  of  the 
mortgage,  might  prosecute  the  defendant  for  a  conversion 
of  their  demands  as  well  as  the  plaintiff. 

VII.  The  court  erred  in  refusing  to  charge  the  jury, 
"  that  the  plaintiff  cannot  recover,  in  this  action,  a  larger 
sum  or  amount  than  the  defendant  had  received." 

As  we  have  already  shown,  the  defendant  received  noth- 
ing, therefore  the  plaintiff  could  not  recover  anything. 

At  most,  the  deed  from  Amos  Eastman  and  wife,  to  the 
defendant,  and  the  mortgage  from  defendant  back  to  Amos 
Eastman,  constituted  the  defendant  but  a  trustee  for  tho 
benefit  of  all  the  creditors  of  John  Eastman,  jnentioned  in 
said  mortgage. 

By  the  court,  MARVIN,  Justice.  The  complaint  shows 
that  one  John  Eastman  made  a  promissory  note  for  $270, 
dated  September  27th,  1856,  payable  to  the  defendant  or 
bearer  thirteen  months  after  date;  that  the  defendant 
transferred  the  note  to  one  Haner,  who  transferred  it  to 
the  plaintiff,  with  a  guaranty  for  value  of  the  payment. 

In  December,  1857,  John  Eastman  resided  in  Michigan, 
and  the  plaintiff  contracted  with  the  defendant,  as  the 
agent  of  the  plaintiff,  to  go  with  the  note  to  the  state  of 
Michigan,  and  try  to  collect  the  note  for  the  plaintiff  as  the 
plaintiff's  agent;  that  the  defendant  went  to  Michigan  as 
the  agent  of  the  plaintiff  for  the  purpose  of  collecting  the 
note.  He  called  upon  John  Eastman,  and  falsely  and 
fraudulently,  and  with  intent  to  defraud  the  plaintiff  out  of 
the  said  note,  and  the  moneys  thereby  secured,  pretended 
and  represented  to  John  Eastman  that  he  then  owned  the 
note,  and  with  like  fraudulent  intent  caused  and  procured 
John  Eastman  to  pay  and  satisfy  the  note  by  a  conveyance 
of  land  situate  in  Niagara  county,  of  the  value  of  $1260 
and  upwards ;  the  conveyance  was  executed  by  Amos  East- 
man, a  son  of  John,  at  the  request  and  for  the  benefit  of 
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John,  to  the  defendant,  in  satisfaction  and  payment  of  the 
note — the  conveyance  bearing  date  January  7th,  1858;  that 
the  defendant  took  the  deed  in  satisfaction  of  the  note. 
About  the  10th  of  January,  1858,  the  defendant  fraudu- 
lently, and  with  the  like  intent,  returned  the  note  to  the 
plaintiff,  falsely  and  fraudulently  and  with  the  like  intent 
representing  and  pretending  that  he  could  get  nothing  on 
account  of  said  note,  and  could  not  get  it  paid  by  said 
John  Eastman ;  and  the  plaintiff,  believing  such  represen- 
tations and  pretences,  took  and  received  from  the  defendant 
the  note,  and  still  has  the  same  in  his  possession.  The 
plaintiff  states  in  the  complaint  the  sums  he  paid  the  de- 
fendant as  such  agent;  that  he  commenced  an  action  and 
procured  a  warrant  of  attachment  against  Haner,  the  guar- 
antor, relying  upon  said  false  and  fraudulent  representa- 
tions, at  great  costs  and  charges,  to  wit,  $50 ;  and  relying 
and  believing  such  false  and  fraudulent  representations, 
took  a  journey  to  Michigan  to  collect  the  note  of  Eastman, 
at  great  expense,  to  wit,  $50,  and  was  then  first  informed 
of  the  facts  concerning  the  acts  and  doings  of  the  defend- 
ant in  relation  to  said  note. 

The  plaintiff  demands  judgment  for  $450. 

The  answer  was  a  denial  and  set-off. 

There  was  a  verdict  for  the  plaintiff  for  $321.92.  Upon 
this  trial  the  plaintiff  gave  evidence  tending  to  prove  the 
note,  as  stated  in  the  complaint,  and  that  it  was  given  to 
the  defendant  for  the  purchase  price  of  a  pair  of  horses ; 
and  that  defendant  alleged  to  the  plaintiff  that  Eastman 
had  been  guilty  of  fraudulent  representations  in  respect  to 
his  pecuniary  circumstances,  in  the  purchase  of  the  horses, 
and  in  giving  the  note  ;  that  plaintiff  employed  defendant 
to  go  to  Michigan  and  collect  the  note,  and  to  induce  East- 
man to  pay  or  secure  it,  to  represent  that  the  note  then 
belonged  to  him,  the  defendant,  and  had  never  been  trans- 
ferred to  the  plaintiff,  and  that  Eastman  had  been  guilty 
of  fraud,  as  alleged  and  stated  by  defendant,  in  purchasing 
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the  horses  and  giving  the  note ;  that  defendant  went  to 
Michigan,  and  on  his  return  delivered  the  note  to  the  plain- 
tiff, and  pretended  that  he  could  not  collect  it,  and  repre- 
sented that  he  found  Eastman  among  a  gang  of  ruffians, 
and  could  get  nothing.  He  proposed  to  purchase  the  note 
of  the  plaintiff,  and  offered  twenty-five  per  cent.,  and  soon 
after  the  defendant  offered  fifty  per  cent,  by  way  of  trade 
for  personal  property. 

Amos  Eastman  was  a  witness,  and  stated  in  substance 
that  the  defendant  came  to  Michigan  and  informed  John 
Eastman  that  he  had  come  to  collect  the  note  ;  that  the 
defendant  wanted  witness  to  pay  or  secure  the  note,  and  he 
finally  agreed  to  sell  to  the  defendant  the  land  in  Niagara 
county  in  payment  of  the  note  ;  that  John  Eastman  insisted 
on  the  payment  of  other  debts  also,  by  means  of  the  land ; 
and  this  was  agreed  to,  and  he,  witness,  deeded  the  land  to 
the  defendant,  and  took  from  defendant  a  mortgage  upon 
the  said  land ;  that  the  defendant  claimed  that  he  had  the 
control  of  the  greater  share  of  the  demands  which  John 
Eastman  wanted  witness  to  pay  with  the  land,  being  some 
$1200  or  $1300 ;  that  he  got  nothing  in  payment  for  the 
land,  except  payment  of  said  demands  against  John  East- 
man ;  that  he  owned  the  land  and  conveyed  it  at  the 
request  of. John  Eastman;  that  he,  witness,  returned  to 
Niagara  county  in  the  fall  of  1858,  and  that  defendant  had 
deeded  back  the  land  to  him.  The  plaintiff,  under  objec- 
tions and  exceptions,  gave  in  evidence  a  quit-claim  deed  of 
the  land  from  defendant  and  wife  to  Amos  Eastman,  dated 
January  8th,  1859.  He  also  gave  in  evidence  the  record 
of  a  deed  from  Amos  Eastman  and  wife  to  the  defendant, 
dated  January  7th,  1858  ;  also,  the  mortgage  of  the  same 
date  from  the  defendant  to  Amos  Eastman,  which  contained 
the  following  : 

"  Provided  always,  and  these  presents  are  upon  this 
express  condition,  that  if  the  said  William  Forrest  shall 
well  and  truly  pay  the  said  Amos  Eastman  the  sum  of 
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$1210,  payable  in  manner  following,  to  wit :  1st,  the  said 
Forrest's  note  of  $294,  against  John  Eastman ;  2d,  one  note 
in  favor  of  Cole,  for  about  $331.17 ;"  then  follow  several 
other  notes  and  claims  against  John  Eastman,  "which  pay- 
ments are  to  be  made  as  soon  as  the  said  Forrest  can  get 
up  said  claims — all  of  which  claims  are  against  one  John 
Eastman — not  to  exceed  the  term  of  two  years."  But  in 
case  of  non-payment,  then  follows  the  power  of  sale. 

The  defendant  put  in  evidence  the  original  deed  from 
Amos  Eastman  to  him,  and  proved  that  it  had  no  seals 
upon  it  when  it  was  presented  at  the  clerk's  office  for 
record ;  that  it  had  seals  when  taken  from  the  office.  The 
defendant  testified  that  ho^did  not  know  who  put  on  the 
seals. 

The  plaintiff  gave  evidence  tending  to  show  that  the 
defendant  took  the  said  deed  of  said  land  in  payment  of 
said  note  in  Michigan,  and  that  when  he  took  said  land  in 
payment  of  the  note,  he  fraudulently  intended  to  conceal 
that  fact  from  the  plaintiff,  and  to  deprive  the  plaintiff  of 
the  value  of  the  note,  and  tending  to  show  that  after  his 
return  from  Michigan  he  tried  to  persuade  one  Holmes,  a 
neighbor  of  the  parties,  to  use  his  influence  with  the  plain- 
tiff to  induce  him  to  sell  the  note  to  the  defendant  for 
twenty-five  per  cent,  of  its  face,  and  that  he  admitted  to 
Holmes  that  the  note  had  been  paid  to  him  by  John  East- 
man, and  that  the  plaintiff  did  not  know  that  he  had  got 
anything  for  the  note,  and  desired  Holmes  to  represent  to 
the  plaintiff  that  he  would  never  get  anything  on  his  note ; 
also,  evidence  tending  to  show  that  defendant  took  posses- 
sion of  the  land  mentioned  in  the  deed  from  Eastman  to 
defendant,  and  had  possession  until  he  re-deeded  to  Amos 
Eastman.  He  also  gave  in  evidence  a  paper  signed  by  de- 
fendant, dated  January  7th,  1858,  thus  :  "  Mr.  Eastman  has 
settled  and  paid  me,  and  our  matter  is  arranged.  Mr.  East- 
man has  always  been  considered,  in  our  county,  a  man  that 
would  pay  his  debts,  and  I  hope  you  will  overlook  this 
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affair.  To  Mr.  J.  Mosure."  Also,  evidence  tending  to  show 
that  the  defendant  owned  no  note  or  demand  against  John 
Eastman  at  the  time  he  went  to  Michigan,  or  afterwards. 

The  court,  among  other  things,  charged,  "that  if  the 
defendant  received  the  conveyance  of  the  land  in  payment 
of  the  note,  and  after  he  returned  from  Michigan,  did  not 
fully  and  fairly  disclose  to  the  plaintiff  the  fact  that  he  had 
received  the  conveyance  from  the  said  Amos  Eastman  of 
said  lands  and  had  given  the  mortgage  ;  and  if  at  the  time 
he,  the  defendant,  took  the  said  deed  and  gave  the  said 
mortgage,  he  did  so  with  the  intention  of  not  disclosing  to 
the  plaintiff  the  fact  that  he,  the  defendant,  had  taken  said 
conveyance  and  given  said  mortgage,  but  with  the  inten- 
tion of  concealing  the  fact  from  him,  and  keeping  and  using 
the  said  lands  for  his,  defendant's,  own  use  and  benefit, 
depriving  the  plaintiff  thereof,  under  pretence  that  nothing 
had  been  paid  on  the  note,  then  the  defendant  was  guilty 
of  converting  the  note,  and  that  the  plaintiff  in  that  case 
would  be  entitled  to  recover  the  amount  of  the  note,  with 
interest."  The  defendant's  counsel  excepted  to  this  charge 
and  every  portion  thereof. 

The  jury,  by  their  verdict,  affirmed  as  proved  the  facts 
as  embraced  in  the  charge.  I  shall  examine  the  charge, 
and,  if  sound,  I  think  there  will  be  no  further  difficulty  in 
the  case. 

The  -charge  is  not  inconsistent  with  the  fact  that  the 
defendant  was  the  agent  of  the  plaintiff,  and  as  the  agent 
of  the  plaintiff  had  authority  to  collect  the  note  or  to  obtain 
security  for  its  payment.  It  concedes  or  assumes  such 
authority.  If  the  defendant  took  the  conveyance  in  pay- 
ment of  the  note,  and  did  not  disclose  to  the  plaintiff  what 
he  had  done,  but  did  what  he  did  with  the  intention  of  not 
disclosing  the  facts,  but  with  the  intention  of  concealing 
them  from  the  plaintiff,  and  keeping  and  using  the  land  for 
his  own  benefit,  and  depriving  the  plaintiff  thereof,  then  a 
conversion  of  the  note. 
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Suppose  A  has,  as  agent,  a  note  to  collect,  or  to  obtain 
security  for  its  payment,  and  calls  upon  the  debtor  and 
takes  from  him  a  horse  in  payment  of  the  note,  at  the  time 
intending  to  keep  the  horse  as  his  own  property,  and  sub- 
sequently does  keep  him,  and  claim  him,  and  use  him  as  his 
own,  did  not  A  convert  the  note  when  he  used  it  in  pay- 
ment for  the  horse  ?  I  put  the  case  when  A  uses  the  note 
in  payment  for  the  horse,  intending  at  the  time  to  purchase 
the  horse  for  himself,  and  to  recognize  no  interest  in  the 
horse  in  the  owner  of  the  note.  How  does  the  judge's 
charge  in  principle  vary  from  the  case  supposed  ?  It 
includes  more  circumstances  for  the  jury  to  find.  But  it 
comes  simply  to  this :  if  the  jury  find  that  the  defendant 
purchased  the  land,  on  his  own  account,  and  for  his  own 
use,  intending  that  the  plaintiff  should  have  no  interest  in 
it  legal  or  equitable,  and  used  the  note  in  paying  for  land, 
it  was  a  conversion  of  the  note.  And  why  not  ?  Such  a 
case  would  come  within  any  definition  I  can  give  of  con- 
version. As  the  defendant,  however,  was  an  agent,  and 
had  the  right,  we  will  say,  to  do  what  he  did,  or  rather  had 
the  right  to  obtain  payment  of  the  note  in  any  way,  what 
he  did  do  should  rather  be  referred  to  his  agency,  and  as 
authorized,  and  that,  therefore,  there  was  no  conversion, 
but  that  the  defendant  held  the  land  in  trust  for  the  plain- 
tiff. This  view  might  be  taken,  perhaps,  in  the  observance 
of  the  circumstances,  or  some  of  them,  embraced  in  the 
judge's  charge. 

The  jury  were  required  to  find  certain  facts  before  the 
law  would  pronounce  the  defendant  guilty  of  a  conversion 
of  the  note,  and  these  facts,  when  found,  show  that  the 
defendant  had  discarded  his  character  of  agent,  and  had 
determined  to  act  for  himself  and  on  his  own  account,  and 
to  use  the  note  as  his  own. 

I  think  I  should  have  liked  the  charge  better  if  it  had 
presented  the  facts  referred  to  as  evidence,  from  which  the 
jury  might  find  the  conversion  ;  but  I  think,  upon  the  facts 
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embraced  in  the  charge,  if  stated  in  a  special  verdict,  the 
court  would  be  authorized  to  say,  as  a  question  of  law,  that 
the  defendant  was  guilty  of  a  conversion  of  the  note. 

I  do  not  think  there  was  error  in  the  charge. 

The  defendant's  counsel  requested  the  court  to  charge 
several  distinct  propositions — refusal  and  exceptions. 
First,  that  what  transpired  in  Michigan  between  the  de- 
fendant and  the  Eastmans,  and  the  subsequent  delivery  of 
the  deed  by  Amos  Eastman  and  wife  to  the  defendant,  did 
not  in  law  amount  to  a  payment  of  the  note  or  a  conversion 
of  it.  Whether  it  amounted  in  law  to  a  payment  of  the 
note,  so  far  as  the  plaintiif  was  concerned,  depended  upon 
other  facts  in  the  case,  the  authority  of  the  defendant  as 
agent,  and  other  circumstances.  But  I  suppose  the  counsel 
meant  that  the  evidence  did  not  show  that  the  parties 
understood  or  intended,  that  what  they  then  did,  should 
be  a  payment  of  the  note.  He  refers  in  his  brief  to  the 
provision  in  the  mortgage  to  pay  $1200,  payable  in  the 
manner  specified  :  "first  the  said  Forrest  note  of  two  hun- 
dred and  ninety-four  dollars,  against  John  Eastman."  This 
refers  to  the  note  in  question,  and  had  Forrest  then  owned 
the  note,  there  can  be  no  doubt  it  would  have  been  instantly 
paid  upon  the  execution  of  the  deed  and  mortgage.  The 
case  also  shows  that  the  plaintiff  gave  other  evidence  tend- 
ing to  show  that  the  defendant  took  the  deed  in  payment 
of  the  note,  and  the  judge  put  this  as  a  question  of  fact  to 
the  jury.  The  request  also  embraced  "  or  a  conversion  of 
it ;"  the  counsel  in  his  points  remarks  that  in  taking  the 
conveyance  to  himself,  the  defendant  acted  strictly  within 
the  scope  of  his  authority;  that  it  (the  conveyance)  came 
lawfully  into  his  possession,  and  the  possession  of  the  agent 
was  the  possession  of  the  principal.  It  may  be  that  the 
plaintiff  had  a  right  to  treat  the  defendant  as  holding  the 
land  for  his  benefit,  but  this  did  not  deprive  hkn  of  the 
right  to  seek  any  other  redress  which  the  law  gave  him, 
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and  if  in  fact  the  defendant  converted  the  note,  he  had  his 
remedy  for  the  conversion. 

The  court  could  not  have  given  the  charge  as  requested 
consistently.  It  would  have  embraced  only  a  part  of  the 
case.  Counsel  have  no  right  to  select  out  a  portion  of  the 
evidence,  and  call  upon  the  court  to  declare  the  law  upon  it. 

I  do  not  think  it  material  to  inquire  whether  the  deed, 
being  without  seals,  was  inoperative  and  void.  The  defen- 
dant, as  the  jury  have  found,  converted  the  note,  and  it  is 
not  very  material  what  he  got  for  it;  but  there  can  be  no 
doubt  that  he  acquired  by  the  arrangement  upon  his  per- 
forming, rights  which  a  court  of  equity  would  protect. 

There  was  no  evidence  calling  for  any  charge  relating  to 
fraudulent  representations,  made  by  the  defendant  to  East- 
man, at  plaintiff's  request ;  and  then  the  charge  as  request- 
ed would  have  been  erroneous.  The  case  was  put  to  the 
jury  upon  positions  and  evidence  overriding  all  that  pro- 
position. 

There  was  a  request  to  charge,  that  under  the  complaint 
the  plaintiff  could  not  recover  for  the  conversion  of  the  note. 

The  complaint  says  nothing  of  conversion.  It  states  the 
facts  quite  fully,  and  some  facts  in  reference  to  which  no 
proof  was  given,  viz :  the  commencement  of  an  action 
against  the  guarantor  and  the  costs,  &c.,  incurred,  and 
also  the  journey  to  Michigan,  <fec.  I  am  inclined  to  think 
that  the  pleader  regarded  fraud  as  the  gravamen  of  the 
action.  Still  I  do  not  think  it  would  have  been  proper  for 
the  court  to  charge  as  requested.  If  there  was  a  variance 
between  the  complaint  and  proofs,  the  question  should  have 
been  raised  in  a  different  stage  of  the  trial,  when  the  court 
could  have  permitted  an  amendment  if  deemed  necessary. 
There  has  been  no  surprise.  The  court  may  now  authorize 
an  amendment.  But  I  am  inclined  to  think  that  the  com- 
plaint was  sufficient  to  justify  the  court  in  giving  the  case 
to  the  jury,  upon  the  law  relating  to  conversion.  The 
pleader  does  not  give  any  name  to  his  action.  He  stated 
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the  facts  and  much  that  was  mere  evidence  of  the  facts. 
None  of  the  exceptions  to  the  refusal  to  charge  are  well 
taken. 

An  exception  was  taken  to  the  admission  of  evidence,  viz : 
the  quit-claim  deed  from  the  defendant  to  Amos  Eastman, 
January  8th,  1859.  The  objection  was  that  it  was  imma- 
terial and  incompetent,  it  having  been  executed  since  this 
action.  It  was  evidence  tending  to  show  that  the  defend- 
ant claimed  the  land  as  his  own,  and  did  not  recognize  any 
right  of  the  plaintiff  in  it.  It  tended  to  show  that  he 
purchased  the  land,  not  as  agent,  but  on  his  own  account. 
Suppose  he  had  declared  the  day  before  the  trial  that  he 
owned  the  land,  and  that  the  plaintiff  had  no  interest  in 
it,  irt  law  or  equity,  could  not  such  declarations  have  been 
given  in  evidence,  as  tending  to  show  the  original  trans- 
action ?  Most  certainty,  not  conclusive,  but  such  evidence 
would  be  proper. 

The  judgment  should  be  affirmed. 


SUPREME  COURT.  ' 

C.  GRINNELL  agt.  PATRICK  S.  STEWART,  JOSEPH  C. 
BUDD  and  ALFRED  AVERY. 

The  law  will  never  authorize  and  justify  a  complaint  and  arrest  for  felony,  on  the 
ground  of  false  representations,  by  the  accused,  when  positive  evidence  of  the 
truth  of  his  representations  is  furnished  by  him  to  the  complainants,  or  is  so 
described  that  it  can  be  easily  ascertained. 

Where  on  the  trial  there  is  sufficient  proof  of  want  of  probable  cause,  for  the  prose- 
ecution,  malice  may  be  inferred,  and  that  question  is  a  proper  one  to  be  submitted 
to  the  jury. 

New  York  General  Term,  February,  1861.    • 
Cause  argued   in   September,   1860,   before   SUTHERLAND, 
ALLEN  and  BONNEY,  Justices. 
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THIS  action  was  for  a  malicious  prosecution  and  false 
imprisonment.  The  cause  was  tried  at  the  circuit,  before 
Mr.  Justice  DAVIS,  who  dismissed  the  complaint  on  motion 
of  defendant's  counsel.  An  appeal  from  the  judgment  upon 
that  decision  was  made  to  the  general  term,  by  the  plaintiff. 

ROBERT  D.  HOLMES  and   JAMES  T.  BRADY,  for  the 

plaintiff. 
LAWRENCE  J.  GOODALE,  for  defendants. 

By  the  court,  BONNEY,  Justice.  This  is  an  action  for 
malicious  prosecution  and  false  imprisonment.  At  the 
trial,  after  the  testimony,  was  closed,  the  presiding  justice 
dismissed  the  complaint  on  motion  of  defendants'  counsel, 
on  the  grounds, 

1.  That  malice  was  not  shown  on  the  part  of  the  defend- 
ants, or  either  of  them,  in  instituting  the  proceedings  com- 
plained of. 

2.  That  plaintiff  had  not  shown  want  of  probable  cause 
for  instituting  said  proceedings,  and, 

3.  That  the  detention  of  the  plaintiff  while  held  under 
the  warrant  issued  in  said  proceedings  did  not  amount  to 
false  imprisonment. 

The  proof  at  the  trial  was,  that  on  the  16th  of  December, 
1856,  a  warrant  for  the  arrest  of  the  plaintiff  was  issued 
by  the  county  judge  of  Jefferson  county,  on  the  complaint 
and  affidavits  of  the  defendants  Stewart  and  Budd,  stating 
(in  substance)  that  in  June,  1856,  the  plaintiff  obtained 
from  them,  or  their  firm  in  New  York,  certain  property  by 
falsely  and  fraudulently  representing  that  he  was  worth 
$20,000  over  and  above  all  his  debts  and  liabilities,  and 
that  his  property  consisted  of  the  one-half  of  the  Fashion 
race-course  on  Long  Island,  of  which  he  was  owner.  That 
he  referred  to  the  records  in  Queens  county  clerk's  office  for 
evidence  of  such  ownership.  That  the  representations 
were  false,  and  plaintiff  owned  no  such  property.  That  on 
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the  5th  of  December,  1856,  Budd  made  personal  examina- 
tion of  the  records  in  said  clerk's  office,  and  found  that  said 
race-course  was  sold,  under  foreclosure  proceedings,  on  the 
23d  of  January,  1856,  to  Reuben  Parsons,  and  it  did  not 
appear  that  plaintiff,  after  that  time,  was  owner  of  such 
race-course,  or  any  part  of  it. 

Under  this  warrant  the  plaintiff  was  arrested  on  the  24th 
of  December,  1856,  in  the  city  of  New  York,  and  there 
detained  in  custody,  until  in  January  following,  when  he 
was  taken  by  an  officer  to  Jefferson  county,  and  the  hearing 
of  the  complaint  was  commenced  before  the  county  judge 
on  the  6th,  and  continued  until  the  17th  of  January,  1857, 
when  the  plaintiff  was  discharged  and  the  complaint  dis- 
missed. 

When  the  arrest  was  made,  Avery  and  Stewart  were 
present,  and  told  the  officer  who  held  the  warrant  that  they 
could  not  arrange  matters,  and  he  must  take  the  plaintiff 
prisoner.  They  said  that  the  plaintiff  had  made  false  pre- 
tences to  them,  that  he  was  owner  of  property  on  Long 
Island,  and  they  had  searched  the  records  and  could  not 
find  it.  The  plaintiff  then  insisted  that  he  did  own  the 
property,  and  had  not  deceived  them.  Stewart  and  Avery 
said  that  they  would  receive  $3,000  or  thereabouts,  and 
release  the  plaintiff,  and  that  they  did  not  wish  the  officer 
to  take  him  directly  to  Jefferson  county,  because  they 
wanted  to  give  him  an  opportunity  to  settle  ;  they  further 
said,  that  if  the  plaintiff  had  not  money  his  friends  had, 
and  he  could  get  it. 

On  the  trial  it  was  fully  proved  that  all  the  representa- 
tions made  by  the  plaintiff  in  relation  to  his  ownership  of 
one-half  of  the  Fashion  race-course,  were  true ;  that  his 
ownership  did  appear  by  the  records  in  Queens  county 
clerk's  office ;  that  he  acquired  title  by  purchase  at  a  fore- 
closure sale,  in  January,  1855,  and  paid  $26,800  in  cash  for 
the  property ;  that  his  deed  was  recorded  in  said  clerk's 
office,  on  the  25th  February,  1855,  and  duly  indexed,  and 
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that  the  judgment  record  in  tbat  foreclosure  suit  was  filed 
iu  the  same  clerk's  office. 

It  was  also  proved  that,  on  the  examination  before  said 
county  judge,  the  defendant  Budd  testified  that  in  Decem- 
ber, 185G,  he  went  to  Queens  county  clerk's  office,  and,  with 
the  assistance  of  the  clerk,  found  that  plaintiff  had  no  title 
to  any  property  in  that  county  since  the  23d  January,  185G, 
when  said  race-course  was  sold  on  a  foreclosure  of  a  mort- 
gage, and  purchased  by  Reuben  Parsons;  that  he  made  a 
thorough  search;  that  the  deed  to  Parsons,  and  a  mortgage 
made  by  him  immediately  after  his  purchase,  to  a  man 
named  Hearne,  corresponded  to  the  description  of  the 
premises  which  were  described  by  courses  and  distances  ; 
that  the  clerk  showed  him  the  papers,  among  which  he  saw 
the  report  of  the  referee  and  the  record  of  the  deed  to  Par- 
sons, and  an  entry  in  the  book  of  notices  of  Us  pendens. 

The  complaint,  notice  of  Us  pcndens  and  judgment  in  such 
foreclosure  suit,  and  the  referee's  deed  to  Parsons  under 
said  judgment,  and  his  report  of  the  sale,  were  then  put  in 
evidence,  in  and  by  each  of  which  it  distinctly  appeared 
that  the  premises  so  conveyed  to  the  plaintiff  by  the  deed 
recorded  in  February,  1855,  and  of  which  he  represented 
himself  to  be  the  owner,  were  not  included  in  the  sale  made 
to  Parsons,  but  were  expressly  excepted  from  such  fore- 
closure proceedings  and  sale  by  description,  and  in  nearly 
(if  not  exactly)  the  words  of  the  description  contained  in 
said  deed  to  the  plaintiff. 

By  such  proof,  the  plaintiff,  in  my  opinion,  did  show  a 
want  of  probable  cause  for  instituting  said  proceedings  by 
the  defendants  against  him  for  alleged  fraudulent  represen- 
tations. He  fully  and  clearly  proved  that  the  representa- 
tions made  by  him  were  true  to  every  intent,  and  that  the 
records  to  which  he  referred  the  defendants,  distinctly 
proved  them  to  be  true. 

But  it  is  said  that  one  of  the  defendants,  with  the  assist- 
ance of  said  county  clerk,  examined  said  records  and  failed 
VOL.  XX.  31 
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to  find  therein  the  evidence  of  the  truth  of  the  plaintiff's 
representations,  and  that  in  instituting  the  criminal  pro- 
ceedings against  the  plaintiff,  he  and  the  other  defendants 
acted  under  the  conscientious  (though  erroneous)  belief 
that  the  representations  made  by  the  plaintiff  were  false, 
and  therefore  an  action  for  malicious  prosecution  cannot  be 
maintained  against  them ;  and  cases  are  cited  for  the  prin- 
ciple that  proof,  however  positive,  of  the  innocence  of  a 
party  accused  and  arrested,  is  not  sufficient  evidence  of 
want  of  probable  cause  for  making  complaint  against  him, 
to  sustain  an  action  for  malicious  prosecution  against  the 
prosecutor  when  he  appears  to  have  acted  in  good  faith 
and  in  the  belief  that  his  charge  was  true.  (Murray  agt. 
Long,  1  Wend.,  140;  Feskay  agt.  Ferguson,  2  Denio,  617; 
Vanderbilt  agt.  Mathis,  5  Duer.,  304  ;  and  cases  referred  to.) 
The  principle  for  which  the  defendants  contend  is  not 
questioned  ;  but  in  my  opinion  it  does  not  reach  this  case. 
The  principal  if  not  the  only  ground  for  the  complaint 
made  against  this  plaintiff,  was  that  the  records  to  which 
he  referred,  as  proof  of  the  truth  of  his  representations, 
were  found  on  examination  not  to  contain  such  proof;  but 
proved  the  reverse  of  what  the  plaintiff  had  asserted. 
The  fact  was  that  the  records  referred  to,  and  which  one 
of  the  defendants  testified  that  he  had  examined,  did  clearly 
and  distinctly  prove  exactly  what  the  plaintiff  had  stated ; 
and  the  defendant  who  testified  in  relation  thereto,  either 
did  not  see  those  records  or  did  not  examine  them  with 
reasonable,  or  indeed,  with  any  care,  or  he  had  not  the 
capacity  to  understand  a  plain  statement  of  facts ;  and  I 
do  not  understand  that  the  law  will  authorize  and  justify 
a  complaint  and  arrest  for  felony  on  the  ground  of  false 
representations  by  the  accused,  when  positive  evidence  of 
the  truth  of  his  representations  was  furnished  by  him  to 
the  complainants  at  the  time  when  the  representations 
were  made.  If,  as  I  think,  there  was  in  this  case,  sufficient 
proof  of  want  of  probable  cause,  malice  might  be  therefore 
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inferred,  and  whether  or  not  the  prosecution  complained  of 
was  malicious,  should  have  been  submitted  to  the  jury.  By 
malice,  I  understand  in  cases  like  the  present  to  be  intended, 
not  necessarily  spite  or  hatred  against  the  accused,  but 
wrong-min  dedness,  (mains  animus,)  the  being  actuated  by 
improper  and  indirect  motives;  and  in  my  opinion,  upon 
the  evidence  in  this  case,  it  might  very  properly  have  been 
submitted  to  the  jury,  to  find  whether  these  defendants,  in 
causing  the  prosecution  and  arrest  of  the  plaintiff,  were 
actuated  by  any  regard  for  public  justice  or  a  desire  that  a 
supposed  offender  against  law  and  morals  should  be  pun- 
ished ;  or  whether  they  intended  to  use  this  form  of  crim- 
inal proceeding  for  their  private  benefit,  to  compel  from  the 
plaintiff  or  his  friends  the  payment  of  the  sum  of  three 
thousand  dollars,  which  the  defendants  claimed  was  due  to 
them  from  the  plaintiff,  and  upon  receipt  of  which  it  was 
proved  they,  or  some  of  them,  said  they  would  release  him. 

The  opinion  above  expressed,  renders  it  unnecessary  for 
me  now  to  consider  the  question  of  false  imprisonment,  the 
decision  of  which,  as  I  view  the  case,  will  depend  very 
much,  if  not  entirely,  on  the  determination  of  the  other 
questions  involved  in  the  action. 

The  order  dismissing  the  complaint  should  be  set  aside 
and  a  new  trial  granted.  Costs  to  abide  the  event  of  the 
action. 
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SUPREME  COURT. 

DANIEL  SIMONSON  agt.  EDWARD  BLAKE  AND  WIFE. 

JOHN  A.  FOUNTAIN  agt.  JOHN  R.  GIBSON,  MATTHIAS  SIMONSON, 
administrator,  &c.,  of  DANIEL  SIMONSON,  deceased,  EDWARD 
BLAKE  and  others. 

Under  §  275  of  the  Code  the  complaint  must  not  only  state  the  facts  which  the  plain- 
tiff claims  entitles  him  to  relief,  but  it  must  as7c  for  the  relief. 

In  coses  of  mortgage  foreclosure,  the  complaint  must  ask  for  a  judgment  for  the 
deficiency,  if  any  shall  exist  after  the  sale,  against  a  purchaser  of  the  land,  or 
an  assignor  or  guarantor  of  the  mortgage — who  may  be  liable  for  the  dubt,  in 
order  to  authorize  the  court  to  render  such  a  judgment  where  such  defendants 
have  not  answered. 

A  judgment  for  deficiency  thus  unauthorized,  entered  against  a  defendant,  does  not 
come  within  the  statute  limitation  of  one  year,  for  a  motion  to  set  it  aside  as 
irregular.  It  is  not  merely  irregular;  it  is  void. 

Dutchess  General  Term,  February,  1861. 

LOTT,  EMOTT,  BROWN  and  SCRUGHAM,  Justices. 

THE  first  case  is  an  appeal  from  an  order  made  by 
Mr.  Justice  SCRUGHAM,  vacating  a  judgment  for  deficiency 
rendered  in  June,  1857. 

The  suit  was  brought  to  foreclose  a  mortgage  made  in 
1842  by  one  Austin  Tomlinson. 

The  complaint  alleged  that  the  mortgaged  premises  had 
been  conveyed  to  the  defendant,  Edward  Blake  ;  that  he 
was  then  the  owner  of  the  premises,  and  that  he  had 
assumed  the  payment  of  the  mortgage.  The  prayer  in  the 
complaint  was  for  the  usual  judgment  of  foreclosure  and 
sale,  and  for  general  relief,  there  being  no  specific  prayer 
for  judgment  for  the  deficiency. 

The  summons  was  served  alone;  no  notice  of  no  personal 
claim  was  served  with  it.  The  defendant  did  not  appear. 

Judgment  of  foreclosure  and  sale  was  rendered  in  Janu- 
ar}r,  1857.  This  judgment  did  not  provide  in  express  terms 
for  the  payment  of  the  deficiency,  but  the  referee  was  re- 
quired by  the  judgment  to  specify  the  amount  of  the  defi- 
ciency in  his  report  of  sale. 
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In  pursuance  of  this  judgment  the  premises  were  sold, 
and  the  referee  reported  a  deficiency  of  $143.71,  and  that 
the  defendant  Blake  was  personally  liable  to  pay  it. 

Upon  this  report  the  plaintiff's  attorney,  on  the  23d  day 
of  June,  1857,  applied  to  the  court  and  obtained  an  order 
for  judgment  against  Blake  for  this  deficiency. 

In  June,  1860,  the  defendant  Blake  moved  to  vacate  this 
judgment  for  deficiency,  on  the  ground  that  it  was  not 
authorized  by  the  pleadings  or  proceedings  in  the  action, 
and  upon  that  motion  an  order  was  made,  from  which  the 
administrator  of  Daniel  Simonson  appeals. 

The  second  case.  At  the  time  when  Simonson  obtained 
the  above  mentioned  judgment  for  deficiency  against  Blake, 
Mr.  Blake  was  the  owner  of  certain  other  premises,  which 
were  subsequently  conveyed  by  him  to  John  R.  Gibson,  one 
of  the  defendants  in  the  second  action.  These  premises 
were  subject  to  a  mortgage  to  John  A.  Fountain,  the  plain- 
tiff in  the  second  action,  who  foreclosed,  making  Blake  a 
party  as  the  holder  of  a  mortgage  executed  to  him  by  Gib- 
son, for  a  portion  of  the  consideration  money  on  the  sale 
to  him,  and  making  Simonson's  administrators  a  party  on 
account  of  the  judgment  against  Blake. 

Upon  the  foreclosure  of  the  Fountain  mortgage  there 
was  a  surplus,  and  Simonson's  administrator  obtained  an 
order  of  reference  as  to  the  same,  upon  his  claim,  by  virtue 
of  the  judgment. 

Blake  also  claims  under  his  mortgage,  and  as  the  ques- 
tion of  the  validity  of  the  judgment  was  considered  to  be 
one  which  could  not  properly  come  before  the  referee, 
obtained  an  order  to  show  cause  why  the  order  of  refer- 
ence should  not  be  set  aside  on  account  of  the  invalidity 
of  the  judgment,  on  which  it  was  based,  accompanied  by 
a  stay. 

Accordingly,  when  the  order  in  the  first  action  was 
granted,  vacating  the  judgment,  it  necessarily  follow.  <1 
that  an  order  must  be  made  in  the  second  setting  aside 
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the  order  of  reference ;  and  this  is  the  second  order  ap- 
pealed from. 

M.  HALE,  for  appellant. 

WM.  HENRY  ANTHON,  for  respondent  Blake. 

1.  No  greater  relief  can  be  granted  than  is  prayed  for 
in  the  complaint,  in  cases  of  judgment  on  failure  to  answer. 
(Code,  §275;  Marquat  agt.  Marquat,  2  Kern.,  341.     JOHN- 
SON, J.) 

2.  The  judgment  of  foreclosure  and  sale  did  not  autho- 
rize a  personal  judgment  for  the  deficiency  ;  it  was  a  judg- 
ment in  rem,  merely,  according  to  the  prayer  of  the  com- 
plaint. 

3.  The  pretended  order  for  judgment  on  report  of  defi- 
ciency is  nothing  more  than  an  office  copy  of  a  proposed 
order.     It  is  not  a  judgment  in  any  sense ;  and  if  it  was 
is  entirely  unauthorized  by  the  judgment  of  foreclosure. 

4.  The  motion  being  to  set  aside  the  judgment  as  unau- 
thorized does  not  come  within  the  provisions  of  the  statute 
in  regard  to  irregularities.     "  No  judgment  in  any  court  of 
record  shall  be  set  aside  for  irregularity,  on  motion,  unless 
such  motion  be  made  within  one  year  after  the  time  such 
judgment  was  rendered."    (3  R.  S.,  5th  ed.,  637 ;  Code,  §  174.) 
No  such  judgment  was  ever  "  rendered,"  and  it  was  impro- 
perly entered  by  the  clerk. 

5.  The  appellant  having  no  judgment,  nor  claim  of  any 
kind  upon  the  premises,  was  not  entitled  to  the  order  of 
reference,  which  was  properly  vacated.     (Rule  48;   King 
agt.  West,  10  How.  Pr.  R.,  333.) 

By  the  court,  EMOTT,  Justice.  The  judgment  against  the 
defendant  Blake,  was  set  aside  at  the  special  term,  because 
it  was  entered  upon  a  report  of  sale  in  an  action  in  which 
no  such  judgment  or  relief  was  demanded  in  the  complaint, 
and  in  which  Blake  had  not  appeared.  Blake  is  not  the 
mortgagor,  but  his  grantee,  and  his  liability  is  said  to  arise 
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from  the  fact  that  he  assumed  the  payment  of  this  mort- 
gage in  his  purchase.  He  denies,  however,  that  the  fact  is 
so.  The  complaint  in  the  foreclosure  suit  alleges  such  to 
be  the  fact,  but  asks  for  no  relief  against  Blake  in  conse- 
quence, other  than  the  foreclosure  of  his  estate  and  interest 
in  the  premises. 

The  plaintiff's  counsel  supposes  that  his  judgment  is 
justified  by  the  204th  section  of  the  6th  article  of  chapter 
one,  part  three,  of  the  Revised  Statutes.  (2  R.  S.  191.) 
That  section  and  the  202d  section  which  refers  to  decrees 
against  the  mortgagor  for  a  deficiency  in  similar  cases,  no 
doubt  regulate  as  well  as  confer  the  jurisdiction  of  a  court 
of  equity  to  render  judgment  for  the  payment  of  money 
against  any  of  the  parties  to  a  foreclosure,  when  the  sale 
does  not  satisfy  the  mortgage  without  sending  them  to 
proceed  at  law,  and  it  is  true  that  this  judgment  cannot  be 
rendered,  as  the  amount  cannot  be  ascertained  until  the 
sale  has  been  made  and  confirmed,  and  the  deficiency 
ascertained. 

But  this  is  not  inconsistent  with  the  provisions  of  section 
275  of  the  Code.  The  rule  established  by  that  section 
applies  to  all  cases.  The  relief  granted  to  a  plaintiff  in  a 
case  in  which  there  is  no  answer,  cannot  exceed  that  which 
he  demands  in  his  complaint.  It  is  not  sufficient  that  he 
states  facts  sufficient  to  entitle  him  to  the  relief,  he  must 
also  ask  for  it.  The  effect  of  this  rule  in  cases  like  the 
present  is  that  the  complaint  must  ask  for  a  judgment  for 
the  deficiency,  if  any  shall  exist  after  the  sale,  against  a  pur- 
chase of  the  land  or  an  assignor  or  guarantor  of  the  mort- 
gage, who  may  be  liable  fqr  the  debt,  in  order  to  authorize 
the  court  to  render  such  a  judgment. 

The  rule  is  manifestly  just.  In  "the  present  CUM-  this 
defendant  has  been  adjudged  to  pay  what  the  mortgaged 
premises  failed  to  satisfy  of  the  mortgage,  not  only  without 
any  notice  that  he  was  to  be  held  to  such  a  liability,  and 
that  he  should  therefore  attend  the  sale  and  protect  him- 


488  NEW  YORK  PRACTICE  REPORTS. 

Mala n  agt.  Simpson. 

self,  but  without  any  opportunity  to  be  heard  upon  the 
question  of  his  liability,  or  any  notice  that  he  was  sued 
upon  it.  Such  a  practice  or  course  of  proceeding  is  unjust 
and  oppressive,  and  is  not  to  be  favored. 

The  objection  to  this  judgment  is  not  to  its  irregularity, 
but  that  it  is  altogether  unauthorized,  and  void  or  void- 
able for  want  of  authority  in  the  court  to  render  it.  This 
is  an  objection  which  is  not  cut  off  by  the  statute  after  a 
year,  but  may  be  heard  at  any  time.  The  order  setting 
aside  the  judgment  was  correct  for  the  reasons  now  indi- 
cated and  should  be  affirmed. 

The  order  of  reference  in  Fountain  agt.  Gibson,  might 
perhaps  have  been  allowed  to  stand,  if  proceedings  under 
it  were  stayed  until  the  determination  of  the  question  as  to 
the  validity  of  this  judgment.  As,  however,  we  are  of  opinion 
that  this  is  invalid,  an  order  of  reference  based  upon  it  would 
be  of  no  service.  Indeed  there  was  no  objection  to  vacating 
it,  after  the  special  term  had  made  a  similar  decision. 

Both  orders  must  be  affirmed,  with  ten  dollars  costs  of 
each  appeal. 


SUPREME   COURT. 
JANE  MALAN  agt.  WILSON  SIMPSON  and  ROBERT  SIMPSON. 

A  term  fee  of  $10,  can  bo  taxed  for  every  term  that  a  motion  for  a  new  trial  on  a 
case,  is  on  the  special  term  calendar,  and  not  necessarily  reached  or  postponed. 
(Agreeing  with,  and  following  tin,  case  of  Moore  agt.  Cockroft,  9  How.,  479.) 

New  York  Special  Term,  February,  1861. 
THIS  was  a  motion  for  a  readjustment  of  costs. 

IRWIN  S.  SPINK,  for  plaintiff. 
D.  G.  CROSBY,  for  defendants. 

BARNARD,  Justice.     The  question  presented  for  consider 
atiou  is,  whether  a  term  fee  of  ten  dollars  can  be  taxed  for 
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every  term  that  a  motion  for  a  new  trial  on  a  case  is  on 
the  special  term  calendar  and  not  necessarily  reached  or 
postponed. 

In  the  case  of  the  Mechanics'  Banking  Association,  (10 
Hew.,  400,)  the  general  term  of  the  superior  court  decided 
the  question  in  the  affirmative,  and  even  went  to  the  length 
of  holding  that  a  trial  fee  was  taxable. 

In  the  case  of  Moore  agt.  Cockroft,  9  How.,  479,)  the 
general  term  of  the  supreme  court,  (second  district,)  also 
decided  the  question  in  the  affirmative,  but  held  that  a  trial 
fee  could  not  be  taxed.  These  two  cases  agree  in  holding 
that  term  fees  are  taxable.  There  are  in  addition,  numer- 
ous special  term  decisions  holding  the  same  doctrine.  It 
is  insisted  on  the  part  of  the  defendants'  counsel,  that  the 
case  of  Jackett  agt.  Judd,  (18  How.,  388,)  has  overruled  all 
previous  decisions  on  this  question,  including  the  above 
two  general  term  decisions.  That  case,  it  is  true,  is  a 
decision  directly  adverse  to  the  taxation  of  the  term  fees 
in  question.  It  is,  however,  a  mistake  to  suppose  that  the 
last  decision  on  the  point  overruled  all  prior.  decisions. 

A  special  term  decision  cannot  even  overrule  a  prior 
special  term  decision,  much  less  a  general  term  decision. 
When  there  are  several  conflicting  special  term  decisions, 
the  point  is  left  in  doubt  ;  but  the  moment  a  point  is  decided 
by  a  general  term,  the  doubt  is  removed,  until  a  subsequent 
conflicting  decision  of  another  general  term  brings  it  back 
again.  As  the  judiciary  is  at  present  formed,  all  the  judges 
are  co-ordinate  in  power,  and  the  decision  of  one  single 
judge  in  one  district  in  no  way  binds  another  in  any  of  the 
other  districts  (excepting  in  adjudicating  on  the  same  case,) 
so  likewise  the  general  terras  are  all  co-ordinate,  and  the 
decision  of  one  general  term,  in  one  district  is  not  binding 
on  another  general  term  in  any  of  the  other  districts,  with 
the  single  exception  above  mentioned.  The  decision  of  a 
general  terra,  however,  is  binding  on  all  the  single  judges, 
and  all  special  terms,  until  some  other  general  term  makes 
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a  conflicting  decision,  when  the  question  is,  in  truth,  left 
undecided  by  the  superior  tribunal. 

It  also  results  that  a  decision  of  the  general  term  of  one 
of  the  judicial  districts,  will  be  binding  authority,  (although 
an  opposite  decision  may  be  made  by  the  general  term  in 
each  of  the  other  districts,)  in  that  district,  until  the  court 
of  appeals  overrule  it,  or  the  same  general  term  by  explan- 
ation in  some  subsequent  cause  in  eifect  overrule. 

It  therefore  .follows,  that  where  there  are  conflicting 
decisions  on  a  point  by  the  general  term  in  two  districts, 
the  law  on  that  point  will  be  one  way  in  one  of  those  two 
districts,  and  directly  the  opposite  in  the  other ;  whilst  in 
the  rest  of  the  state,  it  would  be  left  to  the  decision  of  the 
particular  judge  before  whom  the  question  might  arise. 

Consequently,  the  question  presented  in  this  case  having 
been  directly  adjudicated  upon,  and  decided  in  the  affirm- 
ative by  a  general  term  of  the  supreme  court  held  in  the 
second  district,  and  no  general  term  having  made  any  con- 
flicting decision,  the  decision  of  this  case  must  follow  the 
case  of  Moore  agt.  Cockroft,  (9  How.,  479.) 

The  above  remarks  as  to  the  effect  of  decisions,  will  of 
course,  be  understood  as  referring  to  their  obligatory  force  ; 
all  judges  and  courts  will  at  all  times  pay  due  respect,  and 
attentively  examine  any  decisions  that  may  have  been 
made  by  their  brethren  or  other  courts,  and  give  to  them 
such  weight  as  they  are  justly  entitled  to.  Motion  denied 
with  costs. 
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SUPREME  COURT. 

THE  PEOPLE  ex  re,.  JOHN  A.  GREEN  agt.  THE  COMMON  COUN- 
CIL OF  THE  CITY  OF  SYRACUSE. 

The  common  council  of  the  city  of  Syracuse,  after  the  appointment  of  commissioners 
to  assess  the  damages  to  be  awarded  to  the  owners  of  the  lands  to  be  taken  aa  a 
public  street,  and  after  the  award  has  been  made  and  confirmed  by  the  lapse  of 
time  in  which  an  appeal  may  be  taken,  hare  no  authority  to  discontinue  the 
proceedings. 

If  the  common  council  neglect  to  proceed  and  open  the  street,  the  court  may  grant 
a  mandamus  to  compel  them  to  proceed,  when  applied  to  by  any  person  interested 
in  the  proposed  improvement. 

And  a  person  who  has  an  interest  in  the  proceedings,  to  enable  him  to  recover  the 
damages  awarded  to  him  by  the  commissioners,  has  such  an  interest  as  autho- 
rizes him  to  make  the  application. 

And  a  mandamus  will  be  granted  in  such  case,  where  "  the  final  determination  of 
all  the  proceedings,''  in  the  way  pointed  out  by  the  city  charter  has  not  been  had, 
which  is  required  to  create  the  liability  of  the  city  to  pay  the  award. 

Syracuse  Special  Term,  February,  1861. 

MOTION  by  the  relator  for  a  peremptory  mandamus. 

HUNT  &  FRYER,  attorneys,  and 

D.  PRATT,  counsel  for  relator. 

BARRETT  <fe  LEAVENWORTH,  for  defendants. 

MORGAN,  Justice.  From  the  facts  stated  in  the  writ  of 
alternative  mandamus,  and  admitted  by  the  answer,  to- 
gether with  the  evidence  taken  on  the  trial,  it  appears  that 
the  common  council  of  the  city  of  Syracuse,  in  pursuance 
of  the  powers  vested  in  them  by  the  charter,  caused  to  be 
surveyed  the  proposed  street  in  question,  and  caused  per- 
manent monuments  to  be  set,  showing  the  lines  thereof,  and 
a  map  to  be  made  of  the  same,  which  was  filed  in  the  city 
clerk's  office,  and  a  copy  thereof  was  also  filed  in  the  county 
clerk's  office,  as  provided  for  in  title  8,  §  1.  The  common 
council  then  declared  by  resolution  their  intention  to  take 
and  appropriate  the  property  included  within  the  lines  of 
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the  proposed  street,  and  published  and  served  the  notices 
as  required  by  the  city  charter.  Application  was  made  to 
the  county  court  for  the  appointment  of  three  commission- 
ers, in  pursuance  of  notice  to  the  property  owners,  and  that 
court  duly  appointed  such  commissioners  "to  ascertain  and 
report  the  just  compensation  to  be  paid  to  the  person  or 
persons  owning  or  having  an  interest  in  the  said  property." 

The  commissioners  thus  appointed  proceeded  under  ^  2, 
title  8  of  the  city  charter,  to  ascertain  and  award  to  t.hc 
respective  owners  of  property  to  be  taken,  and  to  all  per- 
sons and  corporations  interested  therein,  such  damages 
therefor,  (deducting  the  benefits  to  the  adjoining  lands)  as 
in  their  opinion  would  be  a  just  compensation  to  them 
respectively;  and  this  report  was  duly  returned  to  the 
common  council.  No  appeal  was 'taken  to  the  county  court 
by  any  person  interested  in  the  lands,  or  by  the  common 
council,  within  the  time  prescribed  by  §3  of  article  8th  of 
the  city  charter. 

By  §4  of  the  same  article  it  is  provided  that  "in  case 
there  shall  be  no  appeal  from  the  report  of  the  commis- 
sioners, the  common  council  shall  direct  the  commissioners 
making  the  award  to  assess  the  amount  awarded  for  dama- 
ges, with  commissioners'  fees,  specifying  the  aggregate 
amount  of  the  same.  The  commissioners  shall  proceed  to 
assess  such  amount  upon  the  property  benefited  by  such 
improvement,  in  a  just  and  equitable  manner,  as  near  as 
may  be  in  proportion  to  the  benefits  received.'  Such  assess- 
ment shall  be  made  in  the  same  manner  as  the  assessment 
for  building  sewers,  except  that  such  commissioners  shall 
direct  such  part  of  said  expenses  to  be  assessed  upon  the 
city,  and  such  part  locally,  as  they  shall  deem  just." 

And  by  §  6  :  "  Immediately  after  the  final  determination 
of  all  proceedings  in  which  any  award  shall  be  made,  the 
common  council  shall  cause  to  be  paid  or  tendered  to  the 
respective  owners  the  amount  awarded  to  each  respect- 
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ively.  Upon  such  payment  or  tender  .  .  .  the  fee  of 
the  land  shall  be  vested  in  the  city." 

It  appears  by  the  case,  that  after  the  time  for  appealing 
from  the  report  of  the  commissioners  had  expired,  the  com- 
mon council,  in  pursuance  of  ^4,  passed  a  resolution  direct- 
ing the  commissioners  to  assess  the  damages.  This  resolu- 
tion was  Vetoed  by  the  mayor,  and  failed  to  command  a 
majority  sufiiciently  large  to  pass  it  against  the  veto  of  the 
mayor.  The  damages  awarded  to  the  relator  for  his  pro- 
perty within  the  lines  of  the  proposed  street  amounted  to 
$4,200.  lie,  therefore,  claims  that  the  common  council  are 
required  by  the  charter  to  give  the  necessary  directions  to 
the  commissioners  to  assess  the  damages,  and  that  this 
court  ought  to  interfere  by  mandamus  to  compel  that  body 
to  perform  their  duty. 

Two  questions  have  been  argued  before  me,  which  it  will 
be  necessary  to  answer:  first,  whether  the  common  council, 
after  proceeding  thus  far,  can  abandon  or  discontinue  their 
proceedings?  and,  secondly,  whether  the  relator  is  in  a 
position  to  entitle  him  to  sue  out  a  mandamus  in  this  case? 

I  do  not  think  the  peremptory  language  in  ^4  necessa- 
rily determines  the  question.  The  word  shall,  when  used 
in  a  statute,  is  frequently  construed  as  equivalent  to  the 
word  may,  when  addressed  to  a  public  body,  or  to  private 
individuals. 

Doubtless  the  common  council  may  abandon  their  pro- 
ceedings to  open  a  public  highway — if  they  do  so  before 
the  public  or  private  individuals  have  acquired  any  rights 
which  could  be  injured  by  such  abandonment. 

And  while  the  common  council  have  any  discretion,  to 
proceed  or  to  discontinue,  this  court  will  not  interfere  to 
overrule  their  proceedings.  It  is  only  when  the  common 
council  neglect  a  plain  duty  enjoined  by  law,  that  this  court 
undertakes  to  compel  them  to  proceed,  by  mandamus.  The 
first  question  is,  whether  the  common  council  can  now  con- 
sistent with  the  rules  of  law,  neglect  or  abandon  or  discon- 
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tlnue  the  further  proceedings,  which  the  charter  imposes 
upon  them,  to  open  the  road  in  question. 

A  similar  question  came  before  the  supreme  court  in  the 
mailer  of  the  petition  of  the  Mayor,  Jlldermen  and  Com- 
monality of  the  city  of  New  York,  to  discontinue  proceedings 
for  opening  Beekman  street  in  that  city,  (20  John.  R.,  269.) 
Commissioners  had  been  appointed  under  the  statute,  (2  JV*. 
R.  L.,  408,  §§  177  and  178,)  by  the  supreme  court  upon  the 
application  of  the  petitioners,  called  commissioners  of 
estimate  and  assessment,  "  to  proceed  and  make  a  just  and 
equitable  estimate  and  assessment  of  the  loss  and  damage 
.  .  .  to  the  respective  owners"  of  the  lands  required  for 
the  purpose  of  opening  the  street.  "  And  upon  the  coming 
in  of  the  said  report  .  .  .  the  court"  was  required  "  by 
rule  or  order  after  hearing  any  matter  which  might  be 
alleged  against  the  same,  either  to  confirm  the  said  report 
or  refer  the  same  to  the  said  commissioners  for  revisal  and 
correction,  or  to  new  commissioners."  The  report  when 
completed  and  confirmed  was  to  be  "  final  and  conclusive 
as  well  upon  the  mayor,  aldermen  and  commonalty  of  the 
city  of  New  York  as  upon  the  owners"  of  the  lands. 

"  And  on  such  final  confirmation  of  such  report  by  the  said 
court,  the  said  mayor,  aldermen  and  commonalty,  became 
seized  in  fee,"  of  the  said  lands,  and  might  "  immediately  or 
at  any  time  thereafter  take  possession  of  the  same." 

The  corporation,  within  four  calendar  months  after  the 
confirmation  of  the  report,  were  required  to  pay  to  the 
respective  owners  "  the  respective  sum  or  sums  so  estima- 
ted and  reported  in  their  favor  respectively,"  and  in  case 
of  neglect  the  owners  could  sue  the  corporation  and  recover 
the  same  with  lawful  interest.  The  report  of  the 'commis- 
sioners of  estimate  and  assessment  was  presented  to  the 
court,  and  after  objections,  the  court  refused  to  confirm  it, 
and  referred  it  to  three  new  commissioners,  who  had  not 
made  their  report  when  the  application  was  made  to  discon- 
tinue the  proceedings.  The  reason  given  for  the  applica- 
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tion,  was  that  another  street  upon  new  lines,  would  obviate 
some  objections  and  "materially  add  to  the  accommodation 
of  the  market."  The  application  was  opposed  by  persons 
owning  lauds  fronting  on  the  street  as  at  first  proposed, 
upon  two  grounds ;  "first,  that  the  court  had  no  power  to 
order  a  discontinuance  of  the  proceedings  instituted  and  going 
on,  under  the  facts  of  the  case ;  and  secondly,  admitting 
the  court  had  the  power,  it  ought  not  to  be  exercised." 
The  court  decided  that  it  had  no  power  to  grant  the  appli- 
cation. Although  the  court,  in  the  case  of  Dean  street, 
(18  John.  R.,  506,)  gave  leave  to  discontinue,  SPENCER, 
Ch.  J.,  says  of  that  case,  "  we  considered  the  proceedings  in 
that  case  the  same  as  though  no  commissioners  had  been, 
appointed,  and  gave  leave  to  discontinue."  "  It  will  be 
observed  that  the  statute  gives  to  the  corporation  the 
exclusive  right  of  applying  for  the  appointment  of  commis- 
sioners, and  if  they  decline  making  the  application  the 
court  may  consider  the  proceedings  terminated.  In  the 
present  case  the  commissioners  have  assumed  the  trust  and 
have  nearly  completed  it."  The  same  learned  chief  justice, 
after  adverting  to  the  fact  that  several  persons  had  made 
purchases  of  lots,  which  would  be  materially  depreciated  in 
value  if  the  proceedings  are  discontinued,  says  in  conclusion, 
"  we  assume  no  control  over  the  corporation,  upon  any  sub- 
ject within  their  legitimate  discretion.  They  have  the 
primary  and  exclusive  right  to  decide  upon  alterations  in 
the  streets,  as  they  see  fit;  but  having  decided,  and  this 
court  having  acted  upon  that  decision,  by  appointing  com- 
missioners, who  have  entered  upon  their  duties,  it  is  not 
competent  to  the  corporation  to  resume  the  subject  and  vacate 
their  act.1' 

It  will  be  seen  that  the  court  in  the  above  case,  denied 
the  application  to  discontinue  the  proceedings,  although 
no  title  had  vested  in  the  city  to  the  lands  through  which 
the  street  was  located.  The  report  of  the  commissioners 
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of  estimate  and  assessment,  Lad  not  been  confirmed,  and 
until  confirmation,  no  title  passed  to  the  city. 

Under  the  charter  of  the  city  of  Syracuse,  the  title  vests 
in  the  city  after  payment  or  tender  of  the  award.  The 
proceedings  are  in  as  forward  a-  state  as  were  the  proceed- 
ings for  opening  Beekman  street,  for  at  the  time  of  the 
application  in  that  case,  the  commissioners  had  not  even 
made  their  final  report.  It  is  difficult  to  discover  upon 
what  ground  any  difference  in  principle  can  be  maintained 
between  the  two  cases,  unless  it  grows  out  of  the  circum- 
stance that  the  corporation  of  New  York  had  no  further 
control  of  the  matter,  after  commissioners  of  estimate  and 
assessment  had  been  appointed.  The  supreme  court  acted 
upon  the  report  of  the  commissioners,  and  on  confirmation 
of  the  report,  the  city  became  seized  of  the  lands,  under  the 
Syracuse  charter;  the  county  court,  after  appointing  com- 
missioners, has  no  further  control  of  the  proceedings.  The 
report  is  made  to  the  common  council,  and  that  body  is 
required  to  conclude  them.  If,  however,  it  is  conceded  that 
the  supreme  court  had  no  authority  in  the  Beekman  street 
case,  to  allow  the  corporation  to  discontinue  proceedings, 
it  is  impossible  to  maintain  that  the  common  council  of  the 
city  of  Syracuse  has  any  such  power.  The  common  council 
have  no  more  power  in  this  case,  than  the  supreme  court 
and  corporation  of  New  York  possessed  in  the  Beekman 
street  case.  If  both  united,  could  not  legally  terminate  the 
proceedings  in  that  case,  it  is  difficult  to  see  how  the  com- 
mon council  can  discontinue  the  proceedings  in  this  case. 

It  must  also  be  admitted  that  if  the  common  council  can- 
not discontinue  the  proceedings  to  open  the  street  in  ques- 
tion, it  is  their  duty  to  continue  them,  and  that  a  mandamus 
would  be  an  appropriate  remedy  to  compel  that  body- 
to  perform  the  duty  which  the  law  enjoins  upon  them. 
(People  agt,  Collins,  19  W.  R.,  56.) 

But  it  is  claimed  that  notwithstanding  what  is  said  by 
the  court  in  the  Beekman  street  case,  the  later  decisions  of 


NEW  YORK  PRACTICE  REPORTS.  497 

People  tr  ret.  Green  agt.  Common  Council  of  Syracuse. 

the  supreme  court  have  materially  modified,  if  they  have 
not  entirely  overthrown  the  doctrine  of  that  case,  I  will 
therefore  examine  some  of  these  late  cases,  and  if  I  find 
that  the  authority  of  that  case  is  overruled,  I  shall  not 
hesitate  to  follow  them. 

For  if  the  city  can  discontinue  their  proceedings,  there 
is  good  reason  to  belieye  that  it  might  be  done  with  advan- 
tage to  the  public. 

There  is  a  case  in  6  John.  Ch.  R.,  46,  (Corporation  of 
New  York  agt.  Mapes)  in  which  the  chancellor  discusses 
the  authority  of  the  corporation  to  discontinue  proceedings, 
under  the  statutes  above  cited.  (2  JV*.  R.  L.,  342,  408,)  and 
it  would  appear  that  in  his  opinion  it  was  too  late  to  dis- 
continue, after  commissioners  of  estimate  and  assessment 
had  been  appointed ;  and  he  expresses  the  opinion  with 
caution,  that  the  corporation  may  discontinue  even  before 
commissioners  are  appointed.  This  is,  however,  a  mere  dic- 
tum, but  it  shows  what  were  the  views  of  the  chancellor, 
and  is  entitled  to  considerable  weight  in  the  discussion  of 
the  question  at  issue  in  this  case. 

The  case  of  The  People  agt.  The  Supervisors  of  St.  Law- 
rence county,  (5  Cow.  R.,  293,)  is  important  to  show  when  a 
mandamus  will  issue,  but  the  supervisors  had  nothing  to  do 
with  the  question  of  laying  out  the  road,  and  the  commis- 
sioners of  highways  did  not  apply  to  discontinue  or  propose 
to  interfere  to  arrest  the  proceedings;  the  point  was  not 
taken  or  decided  as  to  the  power  of  the  commissioners  to 
vacate  their  proceedings.  Nor  does  the  case,  exparte 
Rogers,  (7  Cow.  R.,  526,)  have  any  importance,  except  to 
phow  the  propriety  of  granting  a  mandamus  to  compel  the 
canal  commissioners  to  pay  damages  for  overflowing  lands 
•after  a  valid  appraisal  by  the  proper  officers. 

The  case  of  Hookers  agt.  The  Trustees  of  the  village  of 
Rochester,  (1    W.   R.,  53,)    so   far   from   questioning   the 
authority  of  the  decision  in  20  John.  R.,  269,  approves  of 
the  principle  established  in  that  case. 
VOL.  XX.  32 
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Assessors  were  appointed,  who  made  an  assessment  upon 
the  owners  of  the  lands  intended  to  be  benefited  by  the 
opening  of  the  street,  and  the  same  were  reported  to  the 
board  of  trustees.  The  land  was  never  taken  possession  of 
or  appropriated  by  the  board  of  trustees  as  a  street.  On 
the  coming  in  of  the  report,  the  board  passed  a  resolution 
discontinuing  the  proceedings. 

The  plaintiff  brought  his  suit  to  recover  the  sum  of  $200, 
awarded  to  him  for  damages,  and  recovered.  The  court 
held  that  the  trustees  had  no  right  to  discontinue,  upon 
the  authority  of  the  case  in  20  J.  R.,  269.  But  it  will  be 
seen  that  the  trustees  had  taken  one  step  then,  which  the 
common  council  of  the  city  of  Syracuse  have  not  taken  in 
this  case. 

They  had  appointed  commissioners  to  assess  the  sums 
allowed  as  damages  upon  the  persons  benefited  by  the  pro- 
posed improvement,  and  their  report  had  been  made — the 
very  thing  which  this  suit  is  instituted  to  compel  in  this 
case. 

Under  the  Rochester  village  charter  (Laws  of  1826,  p. 
126,  §25)  the  board  of  trustees  could  not  take  the  land 
"until  after  payment  or  tender,  or  refusal  of  the  money" 
awarded  for  damages.  No  title  passed  until  such  payment, 
tender  or  refusal.  This  case  is  an  authority  for  the  pro- 
position, that  after  the  assessment  of  damages  upon  the 
owners  benefited  by  the  improvement,  an  action  lies  against 
the  corporation  to  recover  the  damages  awarded  to  the 
proprietor  of  houses  and  lots,  included  in  the  lands  of  the 
proposed  highway.  But  it  certainly  disproves  the  propo- 
sition that  the  corporation  can  discontinue  at  any  time 
before  the  title  is  perfected,  or  the  lands  actually  appro- 
priated by  the  city.  On  the  contrary,  it  tends  to  establish 
another  proposition  maintained  by  the  counsel  of  the  cor- 
poration, that  after  the  award  of  the  damages  an  action 
lies  against  the  city  to  recover  the  sum  awarded,  without 
waiting  till  the  damages  are  assessed  and  collected.  This 
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must,  however,  depend  upon  other  provisions  of  the  city 
charter. 

I  can  find  no  case  which  modifies  or  questions  the  autho- 
rity of  the  case  in  20  J.  R.,  269;  but  so  far  as  the  later 
cases  have  come  to  my  knowledge,  they  approve  of  and 
affirm  the  principle  enunciated  by  chief  justice  SPENCER 
in  that  case.  I  conclude,  therefore,  that  the  common  coun- 
cil, after  the  appointment  of  commissioners  to  assess  the 
damages  to  be  awarded  to  the  owners  of  the  lands  to  be 
taken  as  a  public  street,  and  after  the  award  has  been  made 
and  confirmed  by  the  lapse  of  time,  in  which  an  appeal  may 
be  taken,  have  no  authority  to  discontinue  the  proceedings. 

If  they  neglect  to  proceed  and  open  the  street,  the  court, 
without  doubt,  may  grant  a  mandamus  to  compel  them  to 
proceed,  when  applied  to  by  any  person  interested  in  the 
proposed  improvement. 

The  application  in  this  case  is  in  behalf  of  Mr.  Green, 
who  does  not  claim  any  interest  in  the  proposed  imDrove- 
ment,  except  that  he  has  an  interest  in  the  proceedings,  so 
as  to  enable  him  to  recover  the  damages  awarded  to  him 
by  the  commissioners.  He  says,  truly,  that  the  common 
council  may  proceed  hereafter  and  take  his  lands  by  com- 
plying with  the  terms  of  the  city  charter.  It  may  be  next 
week  and  it  may  be  next  year.  The  city  has  done  every- 
thing necessary  to  be  done  to  preclude  the  relator  Mr. 
Green,  from  challenging  the  right  of  the  common  council 
to  appropriate  his  lands  for  the  proposed  improvement.  If 
he  lets  his  buildings,  it  must  be  subject  to  the  right  to  turn 
his  tenant  out  of  doors.  He  cannot  sell  his  property, 
because  it  is  subject  to  be  taken  into  the  street  by  the  com- 
mon council.  Doubtless  the  relator  has  a  right  to  call  upon 
the  common  council  either  to  take  his  property  and  pay  his 
damages,  or  to  abandon  the  proceedings.  We  have  seen 
that  the  common  council  cannot  abandon  the  street.  It  is, 
therefore,  their  duty  to  proceed,  but  it  does  not  follow  that 
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the  relator  is  entitled  to  a  mandamus,  merely  to  obtain  his 
damages. 

If  he  can  sue  the  city  and  recover  the  damages,  then  he 
has  another  remedy,  and  this  court  will  not  grant  a  man- 
damus on  his  motion. 

I  will  not  undertake  to  discuss  and  reconcile  the  several 
cases  which  have  been  cited  to  show  when  the  court  will 
allow,  and  when  it  will  withhold,  the  writ  of  mandamus. 

So  far  as  the  question  is  involved  in  this  case,  I  will  say, 
that  if  the  city  is  not  bound  to  pay  the  award  to  Mr.  Green 
until  the  amount  is  collected,  in  pursuance  of  the  city  char- 
ter, then  a  mandamus  ought  to  issue  to  compel  the  common 
council  to  direct  the  commissioners  to  make  the  necessary 
assessment,  so  that  the  relator  may  obtain  his  damages 
according  to  the  provisions  of  the  charter. 

But  if  the  damages  are  due  and  payable,  independent  of 
the  further  proceedings  to  open  the  street,  then  the  relator, 
Mr.  Green,  has  no  interest  in  these  further  proceedings; 
and  his  remedy  against  the  city  would  be  perfect  without 
them. 

By  §6,  title  8  of  the  city  charter,  it  is  provided  that 
"  immediately  after  the  final  determination  of  all  proceed- 
ings in  which  any  award  shall  have  been  made,  the  common 
council  shall  cause  to  be  paid  or  tendered  to  the  respective 
owners  the  amount  awarded  to  each  respectively." 

I  understood  that  the  payment  is  to  come  out  of  the  sum 
collected  of  the  persons  benefited  by  the  proposed  improve- 
ment, and  from  a  general  tax  upon  the  city.  (Title  8,  §4.) 

What  is  meant  by  "  the  final  determination  of  all  proceed- 
ings in  which  any  award  shall  have  been  made  ?"  For  it  is 
not  till  then  that  the  common  council  is  required  to  cause 
the  award  to  be  paid.  It  is  not  till  this  final  determination, 
that  the  city  is  liable  to  be  called  upon  to  pay  the  award. 
I  think  the  direction  to  the  commissioners  to  make  the 
assessment,  is  a  part  of  the  final  proceeding  to  be  deter- 
mined. And  I  think  the  final  determination  must  be  con- 
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strued  to  include  not  only  the  direction  to  the  commis- 
sioners, but  the  collection  of  the  local  and  city  tax,  as 
among  the  proceedings  to  be  taken  before  the  award  is 
due  and  payable  within  the  meaning  of  section  six,  of  title 
eight  of  the  city  charter.  There  are  proceedings  to  be 
taken,  before  the  city  is  put  in  possession  of  funds,  appli- 
cable to  the  payment  of  these  damages. 

If  this  construction  is  the  right  one,  then  the  relator 
cannot  recover  his  damages  by  suit  against  the  city  until 
the  common  council  proceed  and  direct  the  commissioners 
to  assess  the  damages.  And  he  has  an  interest  in  the 
further  proceedings,  which  the  court  will  recognize  and 
protect. 

It  would  be  unjust  to  parties  where  lands  are  to  be  taken 
for  a  public  street,  that  they  should  be  required  to  wait  the 
pleasure  of  the  common  council  for  payment  of  their  dam- 
ages, while  the  common  council  is  in  duty  required  to  pro- 
ceed at  once  and  bring  matters  to  a  final  determination. 
If  the  common  council  may  wait  one  month,  they  may  wait 
one  year  and  longer ;  and  thus  indirectly,  discontinue  pro- 
ceedings by  delay,  which  they  could  not  do  directly  by 
resolutions. 

It  is  said,  however,  that  the  relator  has  his  remedy  against 
the  aldermen,  in  an  action  on  the  case  for  neglect  of  duty. 
But  there  is  a  great  difficulty  in  acceding  to  this  proposi- 
tion. The  common  council,  act  upon  the  question  as  a  cor- 
poration. Although  the  mayor  and  common  council  are 
made  ex-ojficio  commissioners  of  highways,  (title  4,  §9,)  the 
common  council  in  their  corporate  capacity,  are  required 
to  pass  the  necessary  resolutions  for  the  appointment  of 
commissioners  as  well  to  award  as  to  assess  the  damages 
in  this  case.  As  a  common  council  they  are  not  liable  to 
an  action.  A  judgment  cannot  be  made  available  against 
the  common  council,  but  only  against  the  mayor  and  aldor- 
men  in  their  individual  capacities,  or  against  the  "  city  of 
Syracuse"  as  a  corporation.  There  is  then,  no  remedy 
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against  the  "common  council,"  as  such  except  by  man- 
damus. And  it  is  much  better  to  sue  out  a  writ  of  man- 
damus to  compel  them  to  perform  their  duties  in  a  legal 
manner,  than  to  subject  the  members  to  be  harrassed  with 
actions  for  neglect  of  duty.  InMcCullough  agt.  The  Mayor 
and  Common  Council  of  Brooklyn,  to  recover  the  amount 
awarded  to  an  owner  of  lands  taken  for  a  public  street, 
(23  W.  R.,  458,)  the  defendants  were  a  corporation  and 
not  merely  a  branch  of  it,  and  were  sued  as  such.  Their 
neglect  to  assess  and  collect  the  damages  awarded  to  the 
owners  of  lands  taken  for  a  public  street,  was  the  neglect 
of  the  city  corporation,  and  not  of  a  branch  of  it.  Judge 
BRONSON  held  that  the  duty  and  obligation  rested  upon  the 
"  corporation"  of  "  putting  the  necessary  machinery  in 
motion  according  to  the  requirements  of  the  statute ;"  and, 
although  he  thought  an  action  on  the  case  would  lie  against 
the  defendants  for  neglecting  their  duty,  he  declares  that 
"  they  may  be  compelled  by  mandamus  to  exercise  their 
functions  according  to  law."  If,  therefore,  it  should  be 
conceded  that  the  "  city  of  Syracuse"  is  liable  in  an  action 
on  the  case  for  the  neglect  of  the  common  council  to  put  the 
necessary  machinery  in  motion  according  to  the  require- 
ments of  the  city  charter,  it  would  be  no  reason  for  refus- 
ing a  mandamus,  according  to  the  authority  of  that  case. 

But  if  I  have  not  mistaken  the  relation  of  the  "  common 
council"  to  "  the  city  of  Syracuse,"  that  body  bears  a  close 
resemblance  to  the  relation  which  the  board  of  supervisors 
bears  to  the  county. 

And  in  the  case  of  the  People  agt.  The  Supervisors  cf  the, 
county  of  Columbia,  (10  W.  R.,  363,)  it  was  held  that 
"  when  it  is  made  the  duty  of  the  supervisors  of  a  county 
to  raise  a  certain  sum  of  money,  the  remedy  is  by  man- 
damus against  the  supervisors,  and  not  by  action  against 
the  county.  Judge  SAVAGE  says  in  that  case:  "It  is  a 
duty  imposed  upon  those  officers  which  should  be  performed 
by  them  ;  but  for  their  neglect  the  county  in  its  corporate 
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capacity  should  not  be  punished."  So  here  it  is  a  duty 
imposed  upon  the  common  council  of  the  city  of  Syracuse 
to  "  put  the  machinery  in  motion,"  and  for  their  neglect  the 
city  should  not  be  punished. 

Judge  SAVAGE  added  in  that  case:  "  Nor  does  any  liabil- 
ity attach  to  the  county  to  pay  the  money  in  any  other  way 
than  that  pointed  out  by  the  statute." 

I  am  of  opinion  that  no  liability  attaches  to  the  city  of 
Syracuse  in  this  case,  to  pay  this  award,  until  "  the  final 
determination  of  all  the  proceedings "  in  the  way  pointed 
out  by  the  city  charter. 

The  result  is,  that  a  peremptory  mandamus  must  issue 
to  the  common  council,  requiring  that  body  to  proceed  and 
direct  the  commissioners  making  the  award,  to  assess  the 
amount  awarded  for  damages,  as  required  by  section  four, 
title  eighth  of  the  city  charter. 


SUPREME  COURT. 
LEWIS  DORAN  agt.  WILLIAM  B.  DINSMORE  and  others. 

The  complaint  stated,  "that  during  the  whole  of  the  month  of  March,  1854,  the 
defendants  were  co-partners,  and  as  such  were  engaged  and  doing  business  in 
Placcrvillc,  in  the  state  of  California,  and  elsewhere,  as  bankers  and  common 
carriers,  under  the  name,  style  and  firm  of  Adams  &  Company." 

The  answer  denied  this  statement  in  the  following  form :  "  These  defendants  deny 
(that  during  the  time  in  that  behalf  in  the  complaint  stated,  the  defendants  were 
engaged  in  business  in  I'lacervillc.  in  the  state  of  California,  and  elsewhere,  M 
bankers  and  common  carriers,  as  in  the  complaint  alleged.") 

The  action  being  brought  to  recover  an  amount  of  money  alleged  to  hare  been  de- 
posited by  the  plaintiff  on  the  13th  March,  1854,  with  defendants  doing  business 
aa  partners,  under  the  firm  name  of  Adams  «t  Co.,  at  Placerrille,  in  California, 
and  for  which  a  certificate  was  issued ;  held,  that  the  above  statement  in  the  com- 
plaint  being  material,  the  defendants'  denial,  although  in  form,  might  be  con- 
sidered inartificial  and  insufficient,  could  not  be  considered  irrelevant.  (!XGRA- 
HAM,  J.,  dissenting.) 

It  seems  doubtful  whether  a  plaintiff  can  be  permitted  to  say  that  a  denial  in  pro- 
per form  of  any  statement  in  his  complaint  is  irrelevant,  although  such  statement 
may  not  be  necessary  to  constitute  a  cause  of  action. 
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The  answer  also  contained  the  following:  "And  further  answering  these  defend- 
ants, on  information  and  belief,  say  that  if  any  such  certificate  of  deposit,  as  in 
the  complaint  is  alleged,  was  ever  issued,  that  the  same  has  been  paid." 

Held,  that  the  defendants  having  intended  by  this  statement  to  set  up  the  defence 
of  payment,  and  it  not  being  inconsistent  with  the  former  part  of  their  answer, 
to  wit :  that  they  had  no  personal  knowledge,  and  no  information  sufficient  to 
form  a  belief,  and,  therefore,  denied  that  the  deposit  was  made  as  stated  in  the 
complaint,  it  could  not  be  struck  out  for  irrelevancy  or  any  cause. 

New  York  General  Term,  November,  1860. 

INGRAHAM,  BONNEY  and  HOGEBOOM,  Justices. 

APPEAL  from  an  order  obtained  by  the  plaintiff  under 
§  160  of  the  Code,  to  strike  out  parts  of  the  answer  in  this 
case  as  irrelevant  and  redundant. 

WM.  CUTTING  and  JOHN  E.  BuRRiLL,/or  defendants. 
JOHN  LIVINGSTON  and  LUCIEN  BIRDSEYE,  for  plaintiff". 

By  the  court,  BONNEY,  Justice.  The  defendants  Dinsmore 
and  Sanford  and  Shoemaker,  impleaded  with  two  others, 
have  put  in  a  joint  answer. 

The  plaintiff,  on  motion,  obtained  an  order  under  §  160 
of  the  Code,  to  strike  out  parts  of  the  answer  as  "  irrele- 
vant and  redundant,"  and  from  that  order  said  three  defen- 
dants have  appealed. 

It  is  not  claimed  that  the  matter  so  stricken  out  is 
redundant,  except  for  the  reason  and  upon  the  ground  that 
it  is  irrelevant,  and  consequently  the  question  of  the  rele- 
vancy of  such  matter  is  alone  to  be  considered. 

The  test,  as  I  understand  it,  by  which  we  may  determine 
whether  the  denials  or  statements  in  an  answer  are  mate- 
rial or  relevant,  is  to  inquire  whether  they  tend  to  make  or 
constitute  a  defence ;  and  if  they  do  so  tend,  they  cannot 
be  considered  irrelevant. 

The  first  paragraph  of  this  answer  ordered  to  be  struck 
out,  is  in  the  words  included  in  parenthesis,  in  the  follow- 
ing sentence  :  These  defendants  deny  (that  during  the  time 
in  that  behalf  in  the  complaint  stated,  the  defendants  were 
engaged  in  business  in  Placerville,  in  the  state  of  Califor- 
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nia,  and  elsewhere,  as  bankers  and  common  carriers,  as  in 
the  complaint  alleged.) 

The  action  is  to  recover  an  amount  of  money,  alleged  to 
have  been  deposited  by  plaintiff,  on  13th  March,  1854,  with 
defendants,  doing  business  as  partners  under  the  firm  name 
of  "Adams  &  Co.,"  at  Placerville,  in  California,  and  for 
which  a  certificate  was  issued ;  and  the  statement  in  the 
complaint  intended  to  be  answered  by  the  paragraph  above 
quoted,  is,  "  that  during  the  whole  of  the  month  of  March, 
in  the  year  1854,  the  defendants  were  co-partners,  and  as 
such  were  engaged  and  doing  business  in  Placerville,  in  the 
state  of  California,  and  elsewhere,  as  bankers  and  common 
carriers,  under  the  name,  style  and  firm  of  Adams  &  Com- 
pany/' 

The  answer  denies  the  statement  in  the  complaint,  sub- 
stantially in  the  words  of  that  statement.  I  doubt  whether 
a  plaintiff  can  be  permitted  to  say  that  a  denial  in  pro- 
per form,  of  any  statement  in  his  complaint,  is  irrelevant, 
although  such  statement  may  not  be  necessary  to  constitute 
a  cause  of  action.  But  this  statement  in  the  complaint  is 
manifestly  material.  The  defendant  has  intended,  or  pre- 
tended, to  deny  it ;  the  denial  may  be  in  form  inartificial 
and  insufficient,  but  can  it  be  considered  irrelevant?  I 
think  not. 

The  second  and  third  paragraphs  of  the  answer  ordered 
to  be  stricken  out  are  as  follows  : 

"  And  further  answering,  these  defendants  say,  and  each 
for  himself  says,  that  they  have  never  been  within  the  state 
of  California,  and  have  never  personally  transacted  any- 
business  therein,  and  have  no  personal  knowledge  of  what 
therein  occurred. 

"  And  further  answering,  these  defendants  say,  they  have 
no  personal  knowledge,  and  no  information  sufficient  to 
form  a  belief,  and  therefore  they  deny  that  at  the  time  in 
that  behalf  in  the  complaint  stated,  or  at  any  other  time, 
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the  plaintiff  made  the  deposit  of  money  in  this  complaint 
mentioned." 

From  the  allegation  in  the  complaint,  without  explana- 
tions, the  presumption  would  be  that  the  money  was  de- 
posited with  the  defendants  in  person,  and  that  they  had 
personal  knowledge  thereof,  and  consequently  they  could 
not  be  permitted  to  deny  that  allegation  on  information 
and  belief,  without  first  rebutting  the  presumption ;  and  I 
think  the  statement  in  said  second  paragraph  is  relevant, 
and  proper  for  that  purpose. 

By  said  two  paragraphs,  the  pleader  has  evidently  intend- 
ed to  put  in  issue  the  alleged  fact  of  the  deposit ;  and  hav- 
ing first  stated  a  reason  why  the  presumption  of  personal 
knowledge  should  not  arise  against  these  defendants,  he 
has  then  stated  that  they  have  no  personal  knowledge  and 
no  information  sufficient  to  form  a  belief,  and  therefore 
they  deny  the  allegation  of  the  complaint.  This  is  not  the 
form  of  pleading  contemplated  by  the  Code  (§  149,)  and 
possibly  may  be  held  insufficient  to  put  the  matter  in  issue 
(although  I  am  not  satisfied  it  is  so;)  but  how  can  it  be 
said  to  be  irrelevant,  when  the  same  matter,  stated  in  a 
somewhat  different  form^  would  be  not  only  relevant,  but 
good  pleading  ?  I  think  these  two  paragraphs  should  not 
be  struck  out. 

The  fourth,  fifth  and  sixth  paragraphs,  ordered  to  be 
struck  out,  neither  deny  any  material  allegation  of  the 
complaint,  nor  state  any  new  matter  constituting  a  defence, 
and  the  order  in  relation  to  them  is  clearly  correct. 

The  seventh  paragraph,  objected  to  and  ordered  to  be 
struck  out,  is  in  these  words  : 

"  And  further  answering,  these  defendants,  on  informa- 
tion and  belief,  say  that  if  any  such  certificate  of  deposit, 
as  in  the  complaint  is  alleged,  was  ever  issued,  that  the 
same  has  been  paid." 

It  is  insisted  by  plaintiff  that  this  statement  is  in  the 
alternative,  and  hypothetical,  and  therefore  not  permissible 
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in  pleading.  Taking  the  statements  of  the  answer  in  rela- 
tion to  the  alleged  deposit  and.  certificate  together,  these 
three  defendants,  in  effect,  say :  "  We  were  never  in  Cali- 
fornia, and  have  no  personal  knowledge  of  this  transaction, 
and  we  have  no  information  sufficient  to  form  a  belief 
whether  the  alleged  deposit  was  ever  made,  or  the  certifi- 
cate therefor. 

"  And  we  further  say,  on  information  and  belief,  that  if 
such  certificate  ever  was  issued,  it  has  been  paid." 

The  defendants,  under  the  Code,  may  set  forth  by  answer 
as  many  separate  defences  as  they  may  have.  By  the  last 
quoted  paragraph  of  this  answer,  these  defendants  have 
intended  to  set  up  the  defence  of  payment  of  the  alleged 
deposit?  Could  they,  under  the  circumstances,  state  the 
defence  under  oath  in  any  other  form  ?  And  must  they, 
for  that  reason,  be  deprived  of  the  benefit  of  it?  The 
paragraph  does  not  appear  to  me  to  be  inconsistent  with 
the  preceding  part  of  the  answer,  and,  in  my  opinion,  should 
not  be  struck  out  for  any  cause.  Certainly  payment,  if 
properly  pleaded  and  proved,  will  be  a  good  defence  to 
this  action  ;  and  this  statement  of  such  defence,  even  if 
defective  in  form,  cannot  well  be»considered  irrelevant. 

The  order  appealed  from  should  be  modified  in  conform- 
ity with  the  views  above  stated,  and  neither  party  should 
have  costs  against  the  other,  either  of  the  original  motion 
or  of  this  appeal. 

HOGEBOOM,  Justice.  I  concur  in  the  disposition  of  this  case 
made  by  Justice  BONNEY.  I  have  had  some  doubt  in  regard 
to  the  seventh  paragraph,  whether  it  should  be  permitted 
to  stand  ;  but  under  the  special  circumstances  stated  in  the 
answer,  and  the  difficulty  of  presenting  the  matter  therein 
contained  in  any  other  form,  without  making  it  incapable 
of  verification,  I  think  it  should  not  be  struck  out.  But 
this  decision  must  be  regarded  as  confined  to  this  particu- 
lar case,  and  not  to  encourage  or  authorize  this  form  of 
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pleading  in  ordinary  cases.  Generally  there  is  no  difficulty 
in  presenting  the  allegations  in  a  pleading,  especially  those 
containing  new  matter,  in  the  shape  of  direct  and  positive 
averments ;  and  I  make  these  suggestions  lest  I  might  be 
supposed  to  countenance  in  some  way  the  form  of  hypothe- 
tical pleading,  which  I  regard  as  highly  objectionable. 

INGRAHAM,  Justice.  I  concur  with  Mr.  Justice  BONNEY  in 
his  opinion  in  this  case,  except  as  to  the  first  paragraph 
ordered  to  be  stricken  out  at  special  term. 

That  portion  of  the  answer  takes  issue  upon  the  words 
of  the  complaint,  and  while  it  might  be  found  for  the  de 
fendant,  still  would  decide  no  material  question  in  the  case. 

I  understand  the  rule  of  pleading  in  this  respect  to  be 
that  a  defendant  cannot  in  this  way  form  an  issue  upon 
immaterial  matters.  The  gist  of  the  complaint  in  this  par- 
ticular is,  that  the  defendants  were  partners  in  California, 
either  as  bankers  or  common  carriers.  This  is  not  denied, 
except  in  connection  with  other  matters  perfectly  immate- 
rial. For  instance,  suppose,  after  the  trial,  it  appeared 
they  were  not  engaged  in  business  elsewhere  than  in  Pla- 
cerville,  it  would  be  very«immaterial  to  the  decision  of  the 
controversy ;  and  yet  the  issue  must  be  found  for  the  de- 
fendant. So,  if  it  appears  they  were  bankers,  and  not 
common  carriers,  it  would  in  like  manner  be  immaterial. 
Several  other  instances  could  be  given  to  show  that  the 
issue  raised  is  immaterial.  The  pleader  cannot  group 
together  so  many  matters,  and  take  issue  upon  all  together, 
in  the  words  of  the  complaint.  He  should  have  denied 
that  the  defendants  were  engaged  in  business  at  Placer- 
ville,  or  elsewhere,  as  bankers  or  common  carriers,  or  should 
have  admitted  in  part,  and  denied  as  to  the  residue. 

Where  it  is  apparent  that  an  immaterial  issue  is  raised, 
I  think  the  paragraph  should  be  stricken  out. 

"With  this  exception,  I  concur  in  the  proposed  modifica- 
tion of  the  order  appealed  from. 
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SUPREME  COURT. 

THE  MECHANICS'  BANKING  ASSOCIATION  agt.  THE  NEW  YORK 
AND  SAU GERTIES  WHITE  LEAD  COMPANY,  impleaded  with 
THE  SPRING  VALLEY  SHOT  AND  LEAD  COMPANY. 

A  party  who  discounts  a  negotiable  promissory  note  indorsed  by  the  payee  who  is  a 
corporation,  under  circumstances  inducing  a  belief  that  it  is  a  businett  note, 
can  recover  the  amount  of  the  note  as  a  bonafide  owner  and  holder  for  value, 
although  in  truth,  the  note  wu  a  mere  accommodation  note,  and  the  indorse- 
ment of  the  corporation  consequently  unauthorized.  (BoxxKY,  J.,  dissenting.) 

New  York  General  Term,  November,  1860. 

SUTHERLAND,  BONNEY  and  HOGEBOOM,  Justices. 

APPEAL  from  judgment  in  favor  of  plaintiff  against  de- 
fendants. The  plaintiff  sued  to  recover  the  amount  of  a 
promissory  note,  drawn  by  James  B.  Townsend  and  dated 
the  19th  day  of  March,  1855,  for  the  sum  of  $1,250,  pay- 
able seventy-five  days  after  date  to  the  order  of  the  New 
York  and  Saugerties  White  Lead  Company,  and  indorsed 
by  them  and  the  other  defendant,  and  discounted  by  the 
plaintiffs  in  good  faith  before  maturity  and  for  value.  The 
not3  was  discounted  at  the  instance  of  the  last  named 
defendant  who  received  the  proceeds  in  whole  or  in  part, 
the  evidence  being  conflicting,  whether  the  White  Lead  Co. 
did  or  did  not  receive  a  part  of  the  proceeds.  The  cause 
was  tried  before  Mr.  Justice  SMITH,  without  a  jury",  in 
October,  1858,  and  he  directed  judgment  for  the  plaintiff. 
The  White  Lead  Company  appealed  to  this  court. 

CHARLES  E.  MILLER,  for  plaintiff". 
R.  H.  BowNE,/or  defendant. 

HOGEBOOM,  Justice.  I  think  this  judgment  must  be 
affirmed,  for  the  reasons  stated  in  the  opinion  of  the  learned 
justice  who  tried  this  cause.  The  authority  of  IfeColiough 
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to  sign  and  indorse  notes  for  the  "White  Lead  Company,  is 
sufficiently  established.  Townsend  was  an  accommodation 
maker  of  the  note.  The  evidence  leaves  it  doubtful  whether 
the  New  York  and  Saugerties  White  Lead  Company  was  an 
accommodation  or  business  indorser  of  the  note,  and  the 
learned  judge  has  not  explicitly  found  that  fact.  But 
assuming  that  it  was  only  an  accommodation  indorser,  it 
appears  that  the  note  was  a  negotiable  instrument,  in  the 
ordinary  form  of  commercial  paper,  indorsed  by  corpora- 
tions having  authority  in  their  ligitimate  business  to  indorse 
commercial  paper,  discounted  \yy  the  plaintiffs  in  good  faith 
and  for  value  before  maturity,  with  no  facts  before  them 
to  induce  a  suspicion  that  the  paper  was  not  business  paper, 
and  having  no  knowledge  that  it  was  otherwise.  The  cir- 
cumstances were  such  as  to  lead  to  the  presumption  that  it 
was  business  paper,  and  the  sole  question  is,  whether  the 
plaintiffs  were  bound  explicitly  to  inquire  and  ascertain 
whether  the  indorsement  of  the  White  Lead  Company  was 
a  mere  accommodation  indorsement,  in  which  case,  they,  as 
a  corporation,  would  have  no  right  to  make  the  same.  I 
think  under  the  circumstances  of  this  case,  the  plaintiffs 
were  not  required  to  institute  such  an  investigation,  and 
absolutely  to  ascertain  the  fact,  and  therefore  that  the 
judgment  should  be  affirmed.  The  cases  bearing  on  this 
point  are  The  Farmers'  and  Mechanics'  Bank  of  Kent  agt. 
The  Butchers'  and  Drovers'  Bank,  (16  JV*.  Y.  Rep.,  129,  131, 
132,  135);  The  Bank  of  Genesee  agt.  The  Patchin  Bank, 
(13  JV.  Y.  Rep.,  315);  Stoney  agt,  Jim.  Life  Ins.  Co.,  (11 
Paige,  565;  Sa/ord  agt.  Van  Wyck,  (4  Hill,  442);  and 
other  cases  there  cited. 

SUTHERLAND,  J.,  concurred. 

BONNEY,  J.,  dissented. 
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THE  BRIDGEPORT  FIRE  AND  MARINE  INSURANCE  COMPANY  agt. 
THOMAS  WILSON  and  others. 

In  an  action  against  several  defendants  jointly  tntereited  (on  an  indemnity  bond) 
who  appear  and  defend  by  separate  attorneys,  and  succeed  in  the  action,  they 
are  entitled  to  recover  separate  bills  o/  costs  as  they  have  appeared,  there 
appearing  nothing  collusive  or  unfair,  but  on  the  contrary  the  defences  being  con- 
ducted separately  in  good  faith. 

I 

General  Term,  April,  1861.     Before  all  the  Justices. 
APPEAL  from  motion  denying  relaxation  of  costs. 

Mr.  NASH,  for  appellant — plaintiff's. 

Mr.  J.  W.  GERARD,  Jr.,  for  defendant  Goll. 

Mr.  DENNISON,  for  defendant  Brewster. 

By  the  court,  WHITE,  Justice.  In  this  case  an  appeal  is 
taken  to  the  general  term,  from  an  order  made  by  the  court 
at  special  term,  denying  the  plaintiffs'  motion  for  a  retaxa- 
tion  of  the  defendants'  costs  in  this  action. 

The  suit  was  brought  upon  an  indemnity  bond,  executed 
by  the  defendants  Thomas  Wilson,  James  E.  Goll,  Henry 
P.  Wilson  and  Henry  Brewster.  The  three  first  named 
defendants  were  parties  in  business  at  the  time  of  the  exe- 
cution of  the  bond,  and  executed  it  as  principals.  The 
other  defendant,  Henry  Brewster,  executed  it  as  surety  for 
his  co-defendants.  He  is  and  was  then  a  resident  of  Con- 
necticut. The  other  defendants  were  and  are  residents  of 
the  city  of  New  York.  The  partnership  existing  between 
them  had  been  dissolved  before  the  commencement  of  this 
action,  and  the  defendant  Goll  was  not  on  speaking  terms 
with  his  former  copartners,  the  Wilsons,  and  occupied 
towards  them  in  tljeir  business  affairs,  an  antagonistic  posi- 
tion. He  appeared,  therefore,  and  answered  separately  by 
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Platt,  Gerard  &  Buckley,  his  attorneys.  The  defendants 
Wilson,  appeared  and  answered  by  James  W.  Wilson,  as 
their  attorney ;  and  the  defendant  Brewster  appeared  and 
answered  in  like  manner  separately,  by  William  D.  Booth, 
his  attorney. 

The  defendants  having  succeeded  in  the  action,  three 
bills  of  costs,  one  for  each  defendant,  or  sets  of  defendants, 
appearing  and  defending  separately,  were  taxed  or  adjusted 
by  the  clerk  upon  opposition  against  the  plaintiffs,  who 
appealed  from  that  taxation  to  the  special  term  of  this 
court,  alleging  that  only  one  bill  could  be  taxed  for  all  the 
defendants  ;  that  the  defences  were  all  one  and  the  same, 
and  that  the  defendants  should  not  be  allowed  to  sever,  and 
thus  unnecessarily  and  improperly  seek  to  oppress  the  plain- 
tiffs with  more  costs  than  were  required  for  the  proper  pro- 
tection of  their  rights — those  rights  being  common  to  all, 
and  the  interest  of  all  the  defendants  in  the  subject  matter 
of  the  controversy  being  a  joint  interest,  and  no  one  defend- 
ant having  any  objection  to  present  to  the  plaintiffs'  recovery, 
which  was  not  equally  available  for  and  possessed  by  all 
the  other  defendants. 

It  is  true  that  the  court  will  not  permit  any  litigant 
before  it  to  conduct  the  defence  or  prosecution  of  an  action 
in  an  oppressive  manner,  when  it  has  the  opportunity  or 
means  to  interpose  its  authority,  and  prevent  injustice  of 
that  character.  It  will  not,  when  it  can  prevent  it,  permit 
a  party  to  realize  the  unjust  fruit  of  Droceedings  taken  in  a 
cause,  not  for  the  purpose  of  protecting  or  enforcing  any 
right,  but  solely  with  a  design  to  mulct  an  adversary  in 
unnecessary  and  unreasonable  costs.  And  if  the  severance 
of  the  defence  in  this  action  was  of  the  character  alleged 
by  the  plaintiffs,  that  is,  if  it  were  a  mere  unnecessary  and 
oppressive  device  to  extract  treble  costs  from  an  opponent, 
it  would  be  such  a  case  as  the  court  could  and  would  lay 
its  hand  on  and  prevent  the  accomplishment. 

But  we  do  not  think  the  defendants  in  this  action  are 
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obnoxious  to  a  charge  of  this  kind.  The  affidavits  and 
papers  upon  which  the  appeal  1ms  been  argued  before  us 
fully  disprove  any  improper  motive  or  purpose  such  as  is 
alleged  against  them.  Hostile  relations  subsisted  between 
some  of  the  defendants,  and  it  would  hardly  be  reasonable 
to  require  that  either  of  them  should,  under  such  circum- 
stances, relinquish  the  right  which  every  man  possesses  to 
defend  himself  in  person,  or  by  his  own  attorney,  and  place 
his  cause  in  the  hands  of  parties  with  whom  he  was  at  vari- 
ance, and  with  whom  it  would  not  be  in  human  nature  that 
he  could  feel  that  he  was  as  safe  as  if  he  had  retained  the 
matter  under  his  own  control. 

The  other  defendant,  Brewster,  was  a  surety,  residing  in 
another  state,  unconnected  in  any  manner  with  his  co-de- 
fendants; and  thus  situated,  and  in  view  of  the  embar- 
rassments and  controversies  in  which  the  parties  for  whom 
he  had  become  responsible  were  involved,  it  was  neither 
improper  nor  surprising  that  he  should  choose  not  to  abdi- 
cate the  management  of  his  own  defence  in  favor  of  those 
who  had  brought  him  into  the  peril  which  rendered  a 
defence  necessary. 

There  appearing,  therefore,  to  be  nothing  collusive  or 
unfair,  but,  on  the  contrary,  that  the  defences  were  con- 
ducted separately  in  good  faith,  there  is  no  ground  remaining 
upon  which  the  defendants'  right  to  recover  costs  severally 
as  they  have  appeared,  can  be  denied. 

In  all  actions  "  for  the  recovery  of  money,"  section  305 
of  the  Code,  gives  a  defendant  costs  as  a  matter  of  right, 
and  of  course  when  the  plaintiff,  under  the  provisions  of 
section  304,  is  not  entitled  to  them.  And  this  is  the  rule 
Avhether  the  action  is  founded  in  tort  or  on  contract. 
(Decker  agt.  Gardner,  4  Seld.  R.,  29  ;  Corbett  agt.  Ward,  3 
Bosw.  R.,  632.) 

To  give  but  one  bill  of  costs,  where  several  defendants 
have  justifiably  severed  in  their  defences,  and  appeared  sep- 
arately by  different  attorneys,  would  not  be  giving  to  them 
VOL.  XX.  33 
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the  full  measure  of  indemnity  to  which  the  law  entitles 
them.  This  is  the  view  which  has  always  been  taken  of 
this  question  under  both  the  old  and  present  systems  of 
practice.  The  case  of  Castellanos  agt.  Beauville,  (2  Sandf. 
Rep.,  670,)  in  this  court,  was  decided  upon  this  principle ; 
and  we  do  not  think  the  amendment  of  1851,  to  section  306 
of  the  Code,  which  has  been  referred  to  by  the  counsel  for 
the  plaintiffs,  affects  this  particular  question,  this  case  not 
being  one  embraced  within  that  section  of  the  Code. 

The  order  made  at  special  term,  must  therefore  be 
affirmed  with  ten  dollars  costs  to  the  defendants. 

HOFFMAN,  J.  Appeal  from  an  order  adjusting  costs  on 
appeal  from  the  adjustment  of  the  clerk. 

The  action  was  brought  against  four  defendants  on  an 
indemnity  bond.  Three  are  described  as  principals  and 
one  as  surety.  The  three  were  partners  at  the  time  of 
giving  the  bond,  but  not  at  the  commencement  of  the 
action.  Two  of  the  partners  put  in  a  joint  answer.  Goll, 
the  other  former  partner,  appeared  and  answered  separately, 
as  did  Brewster,  the  surety;  all  by  separate  attorneys,  in 
no  way  connected  with  each  other. 

The  several  defendants  were  united  in  interest.  The 
bond  was  joint.  The  answers  were  almost  identically  the 
same  in  language,  certainly  the  same  defences  in  each 
instance. 

The  complaint  has  been  dismissed,  and  judgment  given 
for  the  defendants.  The  order  appealed  from  allows  three 
full  bills  of  costs  for  the  defendants  against  the  plaintiff. 

The  305th  section  of  the  Code,  provides  that  costs  shall 
be  allowed,  of  course,  to  the  defendant,  in  the  actions  men- 
tioned in  section  304,  unless  the  plaintiff  be  entitled  to  costs. 
*  This,  no  doubt,  is  to  be  construed  as  applicable  to  the 
case  of  several  defendants,  as  to  one,  and  to  several  defend- 
ing collectively  as  one  defendant ;  it  does  not  exclude  the 
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idea  of  costs  being  allowed  to  one  or  more  of  several  defend- 
ants defending  separately. 

Section  306  does  provide  for  such  a  case,  when  some  of 
the  defendants,  who  make  separate  defences,  succeed,  and 
others  fail.  The  court  in  such  cases  is  allowed  to  give 
costs  to  such  of  the  defendants  as  have  judgment  in  their 
favor. 

It  is  an  argument  of  no  little  weight,  that  when  the  Code 
has  expressly  authorized  a  separate  award  of  costs  to  suc- 
cessful defendants,  not  united  in  interest,  it  would  seem  to 
exclude  a  similar  power  when  they  are  so  united. 

Yet  we  cannot  conceive  that  the  legislature  meant  to 
deprive  a  defendant,  though  united  in  interest,  of  the  privi- 
lege of  defending  at  the  expense  of  the  plaintiff,  by  an  attor- 
ney of  his  own  selection.  By  the  rules  of  pleading  formerly, 
they  could  all  have  united  in  the  plea,  but  if  they  severed, 
they  did  not  commit  the  fault  of  duplicity  in  pleading. 
(Ckitty  on  Pleading,  1,  566.) 

In  Corbett  agt.  Ward,  (3  Bos.  Rep.,  632,)  there  was  an 
action  against  two  defendants  for  the  recovery  of  money 
for  services  alleged  to  have  been  rendered  to  them,  and  on 
their  promise  to  pay  therefor.  A  referee  decided  that  the 
plaintiff  could  have  judgment  against  one,  but  not  against 
the  other ;  and  a  judgment  was  entered  against  one,  and 
the  action  dismissed  as  to  the  other.  It  was  held  that  the 
costs  of  the  successful  defendant  could  be  allowed.  Decker 
agt.  Gardiner  (4  Selden's  R.,  29)  was  referred  to,  in  which 
the  defendants  had  put  in  a  single  answer,  in  which  each 
defendant  stated  separately  and  not  jointly,  the  matters  of 
defence  on  which  he  relied.  The  jury  found  a  verdict 
against  one  which  carried  costs,  and  a  verdict  for  the  other. 
The  court  of  appeals  decided  that  the  defendant  was  entitled 
to  costs  as  of  course,  under  ^305.  That,  it  was  true,  was 
an  action  in  tort,  and  this  is  an  action  on  contract.  But 
in  our  view  of  the  meaning  of  ^  305  this  difference  is  unim- 
portant. 
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The  true  construction  of  §  305  is  then  to  give  to  each  of 
several  defendants  who  succeeds,  his  costs,  and,  at  least 
presumptively,  he  is  entitled  to  them,  whether  he  has  united 
in  a  common  or  separate  defence  by  a  different  attorney. 
The  general  power  of  the  court  may,  however,  be  sufficient 
to  control  the  subject,  when  it  appears  that  there  has  been 
a  separation  for  the  mere  purpose  of  increasing  the  costs 
and  oppressing  the  plaintiff. 

In  the  court  of  chancery  such  power  was  exercised  by 
the  30th  rule  of  1830.  (See  also  Wendell  agt.  Lewis,  8  Paige 
Rep.,  618;  and  Gaunt  agt.  Taylor,  2  Bcavan  Rep.,  346.) 

No  case  like  that  being  made  out  by  the  plaintiff,  the 
order  appealed  from  must  be  affirmed,  with  costs. 


COURT  OF  APPEALS. 
BOWERS,  respondent  agt.  TALLMADGE,  appellant. 

Where  the  return  to  an  appeal  served  on  the  respondent  is  imperfect,  his  remedy 
must  be  sought  by  a  special  motion  to  the  court.  Rule  7,  which  allows  the  entry 
of  a  common  order  dismissing  the  appeal,  applies  only  to  cases  where  there  is  an 
entire  omission  to  serve  a  copy  of  the  return  within  proper  time. 

December  Term,  1860. 

MOTION  to  set  aside  an  ex  parte  order  dismissing  an  appeal. 

The  appeal  was  taken  April  12,  1860.  Printed  copies  of 
the  case  were  served  upon  the  respondent's  attorney  May 
18,  1860.  On  the  28th  May,  1860,  the  respondent's  attor- 
ney served  the  notice  under  rule  7,  requiring  service  of  a 
copy  of  the  return.  The  defect  in  the  return  before  served 
was  the  omission  of  copies  of  the  opinions  delivered  in  the 
court  below  at  the  special  and  general  terms.  The  appel- 
lant's attorney  having  an  allowance  of  additional  time  to 
serve  the  case,  thereupon  procured  and  served  copies  of 
the  opinions,  but  the  respondent's  attorney  conceiving  that 
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the  case  could  not  be  served  in  fragments,  after  the  expi- 
ration of  the  time  limited  by  the  rule,  entered  an  ex  parte 
order,  dismissing  the  appeal.  The  respondent  now  moves 
to  set  aside  the  order. 

RICHARD  G OODMAN,  for  the  motion . 
AMASA  J.  PARKER,  opposed. 

The  COURT  granted  the  motion,  stating  that  the  practice 
was  well  settled,  that  where  an  imperfect  case  has  been 
served,  and  the  respondent  desires  that  it  should  be  amend- 
ed, he  must  apply  to  the  court  by  motion  upon  notice;  and 
that  he  was  at  liberty  to  dismiss  the  appeal  by  ex  parte 
order,  under  rule  7,  only  where  there  was  a  total  failure  to 
serve  any  case  within  the  time  required. 


UNITED  STATES  CIRCUIT  COURT. 

THE  UNITED  STATES  or  AMERICA  agt.  THE  PROPELLER  ECHO 
and  others;  C.  E.  GAGER,  claimant. 

A  propeller,  which  is  usually  employed  as  a  tag-boat  in  and  about  a  harbor,  violate* 
the  act  of  Congress  of  July  7,  1830,  by  exclusively  carrying  passengers  for  hire 
to  any  given  place  for  a  single  trip,  without  a  license  obtained  under  and  in  pur- 
suance of  said  act.  By  an  exception  contained  in  the  act  of  Congress  of  August 
SO,  1852,  such  a  boat  is  authorized  to  carry  passengers  without  such  license,  while 
it  is  employed  in  its  legitimate  business  of  towing,  <fcc. ;  but  not  where  it  leave* 
thut  business  for  the  purpose  of  transporting  passengers. 

Northern  District  of  New  York,  September,  1860. 

NELSON,  C.  J.  This  is  an  appeal  from  a  decree  of  the 
district  court,  adjudging  against  the  propeller  a  penalty  of 
$500  for  a  violation  of  the  act  of  Congress  of  July  7,  1830, 
and  of  the  act  30th  August,  1852. 

It  appears  from  the  proofs  that  the  propeller  was  usually 
employed  as  a  tug-boat  in  and  about  the  harbor  of  Buffalo, 
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but  that  on  the  llth  of  June,  1857,  she  transported  some  one 
hundred  passengers  from  Buffalo  to  Point  Albino,  Canada, 
on  lake  Erie,  and  back  again,  a  distance  of  twel.ve  or  fifteen 
miles  each  way,  and  took  pay  for  the  same. 

By  §2  of  the  act  of  1830  it  is  provided  that  it  shall 
not  be  lawful,  &c.,  for^the  owner,  master,  or  captain  of  any 
vessel,  &c.,  to  transport  any  goods  or  passengers  upon  bays, 
lakes,  &c.,  of  the  United  States,  without  first  having  obtained 
from  the  proper  officers  a  license  under  existing  laws,  and 
without  having  complied  with  the  conditions  of  the  act. 
Section  forty-two  of  the  act  of  1852  exempts  steamers  used 
as  ferry  boats,  tug  boats,  or  towing  boats. 

It  is  insisted  on  the  part  of  the  defence,  that  the  propel- 
ler, in  the  present  case,  comes  within  the  exception  in  the 
above  section,  inasmuch  as  she  is  usually  employed  in  the 
business  of  towing.  But  the  plain  answer  to  the  objection 
is,  that  the  exception  does  not  apply  to  steamers  usually 
engaged  in  ferrying  or  towing,  but  steamers  while  thus 
engaged,  or  engaged  in  that  business.  If  they  leave  that 
business  and  engage  in  transporting  passengers,  even  for  a 
single  trip,  while  thus  engaged,  they  are  out  of  the  excep- 
tion, not  only  in  words,  but  in  the  spirit,  intent  and  mis- 
chief of  the  act,  and  are  within  the  conditions  and  penalties 
therein  described. 

The  question  is  not  whether  the  steamer  has  been  usually 
employed  in  the  towing  business,  but  what  was  her  employ- 
ment and  service  at  the  time  complained  of.  If  transpor- 
tation of  passengers,  then  she  is  responsible  for  a  full  com- 
pliance, with  all  the  conditions  required  of  vessels  in  that 
service,  whatever  may  have  been,  or  whatever  may  subse- 
quently be,  her  employment.  Any  construction  of  the  acts 
short  of  this  would  but  open  the  way  to  any  evasion  of 
their  requirements. 

Decree  affirmed. 
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SUPREME  COURT. 
EDWARD  NORTH  agt.  ROBERT  SARGENT  and  others. 

Where  a  broker  loans  money  on  a  promissory  note,  as  the  agent  of  another,  and 
charges  and  receives  a  commission  for  the  loan,  without  the  knowledge  or  parti- 
cipation of  the  lender,  the  transaction  is  not  usurious. 

Where  Sayre  testified  that  he  loaned  the  money  to  Hardenburgh,  took  the  note  and 
gare  it  to  Hay  ward,  from  whom  be  (Sayre)  got  the  money,  and  that  Hayvard 
received  a  tharc  of  the  money  paid  to  him,  held,  that  -.his  evidence  did  not  war- 
rant the  jury  in  finding  the  note  usurious.  New  trial  ordered.  (Seemi  to  be  a 
pretty  close  case.) 

New  York  General  Term,  rfpril,  1861. 

CLERKE,  SUTHERLAND  and  INGRAHAM,  Justices. 

MOTION  for  a  new  trial. 

By  the  court,  INGRAHAM,  Justice.  The  defence  set  up  by 
the  defendants  in  this  case  to  the  note  on  which  the  action 
was  brought  was  usury. 

That  usury  was  alleged  to  be  the  payment  of  more  than 
seven  per  cent  to  one  Hardenburgh  for  originally  obtaining 
the  loan,  and  at  subsequent  times  for  the  renewal  of  it. 

Whether  such  payments  were  usurious  or  not,  depended 
on  the  character  in  which  Hardenburgh  was  acting.  If  the 
original  loan  was  for  himself,  then  the  taking  of  more  than 
seven  per  cent  interest  would  affect  the  security  with  usury, 
and  make  it  void  in  the  hands  of  any  subsequent  holders. 
But  if  he  was  acting  as  a  broker,  and  the  commission  was 
charged  by  himself  wjthout  the  knowledge  or  participation 
of  the  lender,  then  it  would  not  be  a  usurious  transaction. 
This  has  been  lately  held  by  the  court  of  appeals  in  Condit 
agt.  Baldicin,  at  a  late  term. 

The  testimony  of  Hardenburgh  is  positive  on  this  point, 
and  if  it  is  credited,  then  it  is  very  clear  that  he  was  only 
an  agent,  and  what  he  received  in  no  way  passed  to  the 
lender  Hayward,  nor  was  it  to  be  considered  as  constituting 
usurious  intent. 
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On  Ihe  contrary,  it  was  merely  a  commission  to  the 
broker  for  his  services,  paid  without  the  knowledge  of  the 
lender,  and  paid  with  the  knowledge  that  Hayward  was  to 
loan  the  money,  and  not  Hardenburgh. 

It  was  urged  on  the  argument  that  Hardenburgh  was 
impeached  by  the  testimony,  and  that  the  jury  disregarded 
his  evidence.  Although  I  doubt  very  much  whether  any- 
thing appearing  in  the  case  warranted  the  jury  in  disre- 
garding his  testimony  still  the  case  can  be  examined  with- 
out his  statements,  Avith  the  same  result. 

Houghton,  who  proved  the  supposed  usury,  testified  that 
he  dealt  with  Hardenburgh  as  a  broker,  and  knew  that  he 
was  loaning  money  for  others,  and  that  at  the  time  of  this 
loan  he  applied  to  him  to  raise  the  money  for  Houghton  as 
a  broker. 

Sayre  testified  that  he  loaned  this  money  to  Hardenburgh, 
took  the  note,  and  gave  it  to  Hayward,  from  whom  he  got 
the  money.  He  also  stated  that  Hayward  received  a  share 
of  the  money  paid  to  him. 

This  evidence  did  not  warrant  the  jury  in  finding  the 
note  usurious.  All  the  evidence  shows  that  the  money  was 
originally  obtained  from  Hayward,  and  whether  Harden- 
burgh's  evidence  is  credited  or  not,  the  clear  weight  of  the 
testimony  is  against  the  defence. 

It  is  not  necessary  here  to  say  what  sum  the  plaintiff 
was  entitled  to  recover.  The  note  was  not  void  for  the 
usury  alleged  by  the  defendants.  If  not  void,  the  plaintiff 
was  entitled  to  recover  something  on  the  note,  and  the 
verdict  was  therefore  wrong. 

This  is  one  of  those  cases  where  the  verdict  is  against 
the  evidence.  In  such  cases,  when  a  new  trial  is  granted 
for  the  error  of  the  jury,  the  rule  requires  the  payment  of 
costs  by  the  party  applying  for  the  new  trial. 

There  were  no  errors  of  law  on  the  trial,  and  no  excep- 
tion to  the  judge's  charge. 

The  exception  to  the  refusal  to  charge  as  requested  by 


NEW  YORK  PRACTICE  REPORTS.  521 

Richardson  agt.  Ainaworth. 

the  plaintiff  Avas  not  well  taken,  because  the  pleadings  did 
not  admit  that  the  plaintiff  was  entitled  to  recover  $65, 
but  merely  that  the  plaintiff  could  not  recover  more  than 
that  sum,  if  he  could  recover  anything. 

Judgment  reversed,  and  a  new  trial  ordered  on  payment 
of  costs. 


SUPREME  COURT. 
MARY  RICHARDSON  agt.  ALLAN  C.  AINSWORTH. 

A  complete  title  to  a  chose  in  action,  consisting  of  a  debt  due  from  a  third  person, 
passes  by  its  assignment,  without  notice  to  the  debtor. 

A  voluntary  payment  by  a  judgment  debtor  of  an  execution  against  him  to  the 
sheriff,  under  §  293,  cannot  prejudice  a  prior  assignee  of  the  judgment  in  good 
faith.  (See  to  the  same  effect  Robinson  agt.  ll'ceks,  6  How.,  161.) 

And  it  makes  the  payment  none  the  less  voluntary,  that  an  order  was  issued  and 
served  on  the  judgment  debtor,  under  §  294  of  the  Code,  but  by  consent  was  with- 
drawn before  the  payment  by  the  debtor. 

Dut chess  General  Term,  February,  1861. 

EMOTT,  BROWN  and  SCRUGHAM,  Justices. 

JUDGMENT  was  recovered  in  the  city  court  of  Brooklyn  in 
the  above  entitled  action,  on  the  second  day  of  June,  1860, 
against  the  defendant,  for  $202.85,  and  on  the  same  day  a 
transcript  thereof  was  filed  in  the  county  clerk's  office  of 
Kings  county.  This  judgment  was  assigned  by  the  plain- 
tilF,  Mary  Richardson,  for  a  valuable  consideration,  to  one 
Chauncey  M.  Felt,  subject  to  the  lien  of  the  plaintiff's  attor- 
ney, for  his  costs,  on  the  said  second  day  of  June,  1860. 
No  notice  was  ever  given  to  the  defendant  of  such  assign- 
ment, but  a  notice  of  it  was  served  on  the  sheriff  on  the 
llth  July,  1860.  An  execution  was  issued  on  this  judg- 
ment on  the  said  2d  of  June,  1860,  which  remained  in  the 
hands  of  the  sheriff  of  Kings  on  the  9th  day  of  June,  I860, 
wholly  unsatisfied. 

On  the  Uth  of  September,  1859,  Randolph  W.  Townsend, 
Anthony  R.  Dyett  and  John  Raymond  recovered  a  judgment 
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against  said  Mary  Richardson  and  Thomas  T.  Ellis  in  the 
marine  court  of  New  York,  for  $117.90,  damages  and  costs, 
and  a  transcript  was  filed  on  the  same  day  in  the  New  York 
common  pleas ;  also  a  transcript  of  the  judgment  of  the  last 
mentioned  court  was  filed  in  the  county  of  Kings  on  the 
15th  of  September,  1859.  An  execution  upon  this  judg- 
ment was  issued  to  the  sheriff  of  the  county  of  Kings  on 
the  8th  day  of  June,  1860,  and  remained  in  his  hands  on 
the  9th  day  of  June,  1860,  wholly  unsatisfied.  On  the  9th 
day  of  June,  1860,  the  plaintiffs  in  the  last  mentioned  judg- 
ment, on  an  affidavit,  procured  from  the  county  judge  of 
Kings  county,  an  order  under  §  294  of  the  Code,  for  the 
defendant  Ainsworth  to  appear  and  answer  concerning  his 
indebtness  to  the  plaintiff  Mary  Richardson ;  which  order 
required  the  defendant  Ainsworth  to  appear  and  answer  at 
twelve  o'clock  on  the  same  day.  On  the  appearance  of 
Ainsworth  with  his  attorney,  it  was  agreed  between  the 
latter  and  one  of  the  plaintiffs  in  the  judgment  against 
Mary  Richardson,  (all  the  said  plaintiffs  in  that  judgment 
being  attorneys  and  counsellors  at  law)  that  on  the  consent 
of  Ainsworth  to  pay  over  the  money  to  the  sheriff  sufficient 
to  satisfy  the  judgment  of  Townsend,  Dyett  and  Raymond, 
the  order  should  be  withdrawn,  and  accordingly  it  was 
indorsed  on  the  affidavit  and  order  : 

"  The  within  order,  withdrawn  by  consent,  June  9,  1860. 
(Signed)  J.  TROY,  for  Ainsworth." 

Thereupon  Ainsworth  paid  to  the  sheriff  the  amount  of  the 
Townsend,  Dyett  and  Raymond  judgment,  and  the  sheriff 
gave  a  receipt  as  follows : 

"  CITY  COURT  OF  BROOKLYN. 
Mary  Richardson  agt.  Mian  C.  Jlinsworth: 

Received,  Brooklyn,  June  9,  I860,  from  the  defendant, 
one  hundred  and  twenty-seven  dollars  and  twenty-seven 
cents  on  account  of  the  execution  in  this  action,  being  the 
amount  of  a  certain  execution  (with  my  fees  thereon)  in 
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the  New  York  common  pleas,  in  favor  of  Randolph  W. 
Townsend  and  others  against  Mary  Richardson  and  Thomas 
T.  Ellis,  now  in  my  hands  for  service,  the  said  payment  of 
$127.27  being  made  by  the  said  Ainsworth  to  me,  as  an 
indebtedness  of  his,  to  ^  293  of  the  Code  of  Procedure. 

GEO.  REMSEN,  sheriff." 

On  the  19th  of  June,  1860,  the  defendant  Ainsworth  paid 
to  the  sheriff  the  balance  of  the  judgment  against  him, 
$77.91,  and  took  the  sheriff's  receipt  in  full  of  the  judg- 
ment and  execution.  A  few  days  subsequent  the  defend- 
ant Ainsworth  was  called  on  by  the  sheriff  of  Kings  to  pay 
the  same,  or  another  execution  issued  on  the  same  judg- 
ment. Whereupon,  on  the  llth  of  July,  1860,  Townsend, 
Dyett  and  Raymond  procured  an  order  of  the  city  judge 
of  Brooklyn,  that  the  sheriff  of  Kings,  and  the  plaintiff's 
attorney,  in  the  cause  of  Richardson  agt.  Ainsworth,  show 
cause  on  the  16th  of  July,  1860,  before  said  judge,  why  the 
sheriff  should  not  return  the  execution  in  said  last  men- 
tioned action  issued  previous  to  the  9th  of  June,  1860,  as 
satisfied,  and  why,  if  a  subsequent  execution  had  been  issued 
to  him  on  said  judgment,  the  same  should  not  be  set  aside, 
with  costs,  and  in  the  meantime  staying  proceedings  on  the 
part  of  the  sheriff  on  such  execution.  This  motion,  after 
argument,  was  decided  by  the  city  judge  of  Brooklyn  on 
the  10th  of  November,  1860,  denying  the  motion  mentioned 
in  the  order  to  show  cause,  and  discharging  said  order,  and 
also  revoking  the  order  to  the  sheriff  staying  proceedings 
on  the  execution.  From  this  order  an  appeal  was  taken  to 
the  general  term  of  the  supreme  court. 

0 

R.  W.  TOWNSEND  and  A.  R.  DYETT,  for  plaintiffs  in 
judgment  against  Mary  Richardson. 

I.  Section  293  and  section  294  of  the  Code  should  be 
construed  together,  and  by  so  doing  it  will  be  seen  that 
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§  293  permits  a  voluntary  payment  in  anticipation  of  a 
compulsory  payment  under  §  294. 

By  §  297.  judge  may  order  money  applied.  (Hauptmant 
agt.  Cutlin,  I  E.  D.  Smith,  730  ;  Foster  agt.  Prince,  18  How., 
260 ;  S.  C.  8  Abbott,  407.) 

No  notice  is  required  to  judgment  debtor  by  any  of  these 
sections,  and  also  so  expressly  decided  in  Foster  agt.  Prince, 
(8  Abbott,  407,  18  How.,  260.)  But  no  decision  can  be 
necessary,  the  last  clause  of  §  294,  is  too  explicit  to  admit 
even  of  "  construction."  And  the  proceeding  under  §  294 
may  be  taken  without  taking  any  proceeding  under  §  292. 
The  cases  of  Hinds  agt.  Canadaigua,  Sfc.,  (10  How.,  489); 
and  Sherwood  agt.  Buffalo,  fyc.,  (12  id.,  137,)  are  ill  con- 
sidered cases,  and  as  far  as  they  seem  to  hold  otherwise 
have  been  and  very  properly  overruled.  (18  How.,  260; 
Foster  agt.  Prince,  8  Abbott,  407,)  (point  taken  by  counsel 
that  the  proceeding  could  not  be  taken  under  §  294,  except 
collateral  to  §292  overruled.)  (See  2d  and  1th  points  cf 
appellant's  counsel,  pp.  408  and  409.)  Indeed,  those  decis- 
ions were  monstrous.  .  It  is  impossible  they  could  stand, 
when  the  provisions  for  notice  in  discretion  of  judge,  in 
§  293,  to  the  judgment  debtor  is  considered. 

And  the  proceeding  under  §  294,  may  be  in  a  county 
where  the  defendant  does  not  reside,  &c.  (People  agt. 
Norton,  4  Sandf.,  640;  Foster  agt.  Prince,  18  How.,  258,  8 
Abbott,  407;  Robinson  agt.  Weeks,  6  How.,  161,)  is  not  well 
considered.  Besides  there,  no  execution  had  been  issued  on 
the  judgment  which  was  paid  and  its  payment  was  entirely 
voluntary. 

In  Countryman  agt.  Boyer,  (cited  in  Robinson  agt.  Weeks,] 
and  upon  authority  of  which  it  seems  to  have  been  decided, 
the  party  paying  was  chargeable  with,  and  did  not  deny 
notice,  and  there,  as  in  the  case  of  Robinson  agt.  Weeks,  the 
party  paid  without  waiting  for  an  execution  to  issue. 

In  Lyman  agt.  Cartwright,  (3  E.  D.  Smith,  117,)  there 
was  notice  given  of  the  prior  assignment  of  the  claim  paid, 
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and  which  was  paid  in  defiance  of  it,  and  the  decision  is 
upon  that  ground. 

Here  Jlckley  admits  that  he/oieto  the  payment  was  about 
to  be  made,  and  did  not  give  notice  either  to  me  or  the 
sheriff  of  the  alleged  assignment,  and  he  saw  me,  he  says,  in 
court. 

Davenport  agt.  Ludlow,  (4  How.,  337,)  was  decided  on 
the  ground  that  a  verdict  in  tort  was  not  a  debt.  (See 
the  case.) 

II.  It  cannot  be  that  the  law  will  authorize  and  make  it 
lawful  for  a  party  to  do  an  act,  (and  threaten  him  under 
and  by  §294,  to  compel  him,)  and  then  refuse  to  protect 
him  in  it,  saying  it  is  at  his  own  risk  that  he  did  it.  To 
call  such  a  party  a  volunteer  to  pay  another's  debt,  is  an 
abuse  of  terms.  Section  293,  in  effect  prescribes  a  statu- 
tory mode  of  payment  of  a  man's  debt,  the  law  in  permit- 
ting this  guaranteeing  the  same  protection  that  it  gives  to 
all  other  payments,  in  all  other  lawful  modes  in  good  faith 
without  notice.  To  draw  a  distinction  between  a  payment 
under  this  section  and  a  voluntary  payment  to  the  creditor 
in  favor  of  the  latter,,  is  not  only  to  encourage  an  illogical, 
unsubstantial,  and  fanciful  diversity  between  things  essen- 
tially alike,  but  to  construe  an  act  of  the  legislature  as  a 
trap  to  catch  the  unwary,  like  the  edicts  of  a  Nero,  pub- 
lished in  lofty  columns,  so  that  they  could  not  be  read. 
This  may  be  further  illustrated  by  the  fact  that  if  the 
argument  of  the  plaintiff  is  sound,  the  payment,  if  a  com- 
pulsory one,  under  §  294,  is  no  better  a  protection  to  the 
party  paying,  because  it  is  just  as  true  in  such  a  case  that 
the  party  paying  was  not  indebted  to  the  creditor,  and  it 
would  be  no  answer  to  say  that  the  judge  had  ordered  the 
payment,  for  no  orders  could  be  effective,  made  in  the 
absence  and  without  notice  to  the  innocent  assignee  (?)  whose 
slumber  the  court  consider  it  so  cruel  to  disturb,  notwith- 
standing the  good  old  maxim,  Vigilantibus,  won  dorimenli- 
bus  succurrerunt  leges. 
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III.  But  here  the  defendant  in  fact  paid  under  compulsion. 
He  paid  under  both  sections,  (293  and  294.) 

1.  An  execution  was  in  the  hands  of  the  sheriff,  against 
and  levied  upon  his  property  upon  the  judgment  which  he 
paid. 

2.  He  would  properly  have  paid  the  sheriff  the  money 
on  that  execution.     So  he  was  compelled  to  pay  that  judg- 
ment and  to  pay  it  to  the  sheriff",  there  was  no  propriety  in 
paying  the  execution  or  judgment  to  Mrs.  Richardson  after 
an  execution  issued. 

3.  The  order  under  §  294,  served  on  him  was  the  initia- 
tion of  a  compulsary  proceeding.     This  is  all  that  is  neces- 
sary to  make  a  payment  compulsory.     He  had  no  defence 
or  excuse  to  make  before  the  county  judge,  who  in  the  exer- 
cise of  his  discretion  under  §294,  had  not  ordered  notice  to 
the  judgment  debtor,  and  he  is  to  be  commended  in  com- 
plying with  an  anticipated  order  upon  a  proceeding  adverse 
to  him  being  commenced,  just  as  a  party  who  may  pay  upon 
a  suit  commenced  without  waiting  for  judgment,  where  he 
has  no  defence;  or  who  submits  to  an  arrest,  or  leaves  a 
house  on  threat  of  compulsion,  or  upon  process  to  turn  him 
out,  and  many  other  analogous  cases  that  may  be  imagined. 

Under  the  provisions  of  the  Code,  relative  to  attaching 
debts,  &c.,  of  the  debtor,  no  payment  by  the  debtor  of  the 
debtor  would  be  protected,  if  the  defendant's  view  of  the 
law  be  correct.  The  existence  of  this  order  under  §  294, 
we  think  a  conclusive  answer  to  the  execution  now  issued. 
(See  Foster  agt.  Prince,  supra,')  Fry  agt.  Lockwood,  (4  Cow., 
454 ;  Clinton  agt,  Strong,  9  J.  R.  370.) 

4.  Again,  here  was  an  execution  issued,  by  which,  in  its 
language,  the  sheriff  was  required  to  make  the  money  out 
of  the  property  of  Ainsworth,  upon  a  judgment  against  him, 
in  favor  of  Mrs.   Richardson,  without   any  notice  to  the 
sheriff  or  any  one.  else,  of  any  assignment,  signed,  too,  by  0, 
S.  Ackley,  "  attorney  for  plaintiff."     Can  a  party  be  allowed 
thus  to  set  a  trap  for  another,  and  will  the  law  aid  him  to 
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spring  it?  On  the  face  of  the  execution,  (after  the  assign- 
ment of  which  no  notice  was  given,)  Mrs.  Richardson  was 
enforcing  the  judgment  in  her  own  name.  If  the  assignee 
did  or  permitted  this,  he  must  suffer  the  consequences. 

In  the  cases  of  Robinson  agt.  Weeks,  and  Countryman  agt. 
Boyer,  no  execution  was  issued,  (as  before  remarked,)  and 
there  was  no  order  made  under  §  294. 

In  both  those  cases  the  court  admits  that  if  the  defend- 
ant had  paid  the  plaintiff"  in  the  judgment  without  notice  of 
any  assignment,  he  would  have  been  protected,  but  that 
paying  a  judgment  against  himself  to  the  creditor  of  his 
creditor,  was  a  payment  to  a  third  party,  and  voluntary. 
They  did  not  hold  that  the  same  effect  would  have  followed, 
if  an  execution  had  been  issued,  and  that  too  in  the  name 
of  the  creditor  after  assignment. 

We  have  already  attempted,  and  we  think  successfully, 
to  show  that  the  court  made  a  distinction  between  these 
two  modes  of  payment  which  is  utterly  untenable  if  we 
could  possibly  admit  the  existence  of  such  a  distinction. 
The  aspect  of  the  matter,  in  the  case  at  bar,  is  changed  by 
the  fact  that  there  was  an  execution  issued  and  levy  made 
upon  the  judgment,  and  which  he  paid. 

5.  The  defendant  certainly  had  a  right  to  pay  the  execu- 
tion to  the  sheriff.  If  he  had  simply  done  that,  would  it 
not  have  been  a  perfect  protection  to  him,  and  could  not 
the  sheriff  immediately  have  applied  the  money  on  the  exe- 
cution against  Mrs.  Richardson  ;  and  the  sheriff  paying 
over  without  notice  of  any  assignment,  is  he  not  protected  ? 
Is  not,  therefore,  the  defendant  who  paid  the  sheriff,  who 
held  the  execution  against  him,  protected  in  any  event? 

This  point  is  incontrovertible. 

C.  The  proceeding  commenced  by  the  order  served  on 
the  defendant,  created  a  lien  upon  the  fund  in  his  hands 
from  the  service  of  the  order,  and  was  equivalent  to  a  levy 
giving  Townsent,  Dyett  and  Raymond,  aright  to  the  mo 

This  is  entirely  well  settled.     (Edmonston  agt.  Lyde,  1 
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Paige,  637  ;  Utica  Ins.  Co.  agt.  Pciser,  3  Paige,  365 ;  Corn- 
ing agt.  While,  2  Paige,  567 ;  F«YcA  agt.  Smith,  10  Paige, 
9;  Porter  agt.  Williams,  12  #ou>.,  107.) 

If  the  defendant,  therefore,  paid  the  fund  over,  he  is  in 
precisely  the  same  position,  and  entitled  to  the  same  pro- 
tection as  if  the  fund  had  been  personal  property  of  a  char- 
acter leviable  upon  under  execution,  and  which  had  once 
belonged  to  the  judgment  debtor,  by  whom  it  was  left  in 
his  possession,  and  levied  upon  by  the  sheriff  in  his  hands 
and  which,  as  far  as  he  had  any  knowledge,  yet  belonged 
to  the  judgment  debtor,  and  which  he  thereupon  released 
and  permitted  to  be  taken,  without  any  notice  that  that 
property  had  been  transferred  by  the  judgment  debtor  to 
some  other  person.  (See  som-e  cases]  see  also,  on  the  whole 
pcint  the  same  principle  in  Wood  agt.  Bolland,  8  Paige,  556  ; 
Spear  agt.  Wardle,  1  Com.,  144.) 

IV.  But  if  our  views  thus  far  expressed  are  incorrect,  the 
plaintiff,  or  rather  her  assignee,  Channcey  M.  Felt,  is  estop- 
ped from  setting  up  the  assignment  of  the  judgment. 

1.  The  execution  w7as  issued  in  the  name  of  the  plaintiff, 
Mrs.  Richardson,  and  by  her  attorney  in  the  action,  and 
signed  "  0.  S.  Ackley,  attorney  for  plaintiff."     After  the 
assignment  Ackley  must  be  considered  Felt's  agent  in  the 
most  favorable  view  for  Felt. 

2.  Ackley  distinctly  states  and  admits  not  only  that  no 
notice  of  the  assignment  was  given  to  the  defendant  or  the 
sheriff,  but  that  before  the  payment  by  defendant  was  made 
to  the  sheriff,  he  (Jlckley)  was  told  that  the  payment  was 
about  to  be  made,  but  did  not  even  then  give  any  notice  of 
the  assignment,  either  to  defendant  or  to  the  sheriff. 

Surely  if  a  fragment  remains  of  the  doctrine  of  estoppel, 
the  assignee  cannot  be  permitted  to  assert  his  claim  to  the 
judgment.  (Estoppel  by  statements  and  admissions:  Stephens 
agt,  Band,  9  Cow.,  274;  Dezell  agt.  Odell,  3  Hill,  215;  25 
Wend.,  658.)  (Estoppel  by  mere  silence:  Tylee  agt.  Yates, 
3  Barb.,  222 ;  2  Hill,  271 ;  1  Johns.  Ch.  R.,  344  ;  Town  agt. 
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Necdham,  3  Paige,  545 ;  Lowrey  agt.  Tew,  3  Barb.  Ch.  407 ; 
Dougrey  agt.  Topping,  4  Paige,  94.) 

V.  But  the  motion  should  have  been  granted,  because 
the  first  execution  was  not  returned  when  the  second  was 
issued. 

VI.  But  even  if  it  had  been  returned,  it  must  have  been 
returned  satisfied,  or  a  special  return  of  the  fact. 

If  any  remedy  existed  it  was  against  the  sheriff  for  false 
return,  on  motion  to  set  return  aside,  not  to  issue  new  execu- 
tion, and  that,  too,  without  showing  what  had  become  of 
the  first.  It  must  be  remembered  that  the  payment  by 
defendant  of  the  execution,  and  the  sheriff's  receipts  for  it, 
were  not  denied. 

The  order  should  be  reversed,  with  costs. 

OLIVER  S.  ACKLEY,/OT  plaintiff",  Mary  Richardson,  and 
for  Felt,  assignee  of  the  judgment. 

1st.  The  judgment  herein  was  assigned  on  the  2d  day  of 
June,  1860,  which  was  seven  days  prior  to  the  date  of  the 
payment  of  any  money  by  the  defendant  in  this  action,  to 
any  party.  This  is  a  sufficient  answer  to  the  motion. 
(Countryman  agt.  Boyer,  3  How.,  386.) 

2d.  The  evidence  shows  conclusively  that  the  payment 
by  the  defendant,  Allan  C.  Ainsworth.  of  the  judgment  of 
Townsend,  Dyett  and  Raymond,  was  a  payment  under  the 
293d  section  of  the  Code.  Such  payment  will  not  operate 
to  discharge  the  judgment  in  this  case  as  against  the 
assignee.  (Robinson  agt.  Weeks,  6  How.,  161.) 

3d.  The  defendant  was  not  indebted  to  the  plaintiff  after 
the  assignment,  and  the  Code  does  not  require  the  assignee 
to  give  notice  of  the  assignment.  (Countryman  agt.  Boyer, 
3  How.,  386;  Robinson  agt.  Weeks,  6  How.,  161.) 

4th.  The  defendant,  Ainsworth,  in  making  the  payment 
under  the  293d  section  of  the  Code,  was  a  mere  volunteer. 

VOL.  XX.  34 
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(Robinson  agt.  Weeks,  6  How.,  161 ;  Countryman  agt.  Boyer, 
3  How.,  386.) 

5th.  The  assignees  of  judgments  and  choses  in  action 
will  be  protected  against  executions  in  the  hands  of  the 
sheriff.  The  Code  has  not  gone  so  far  as  to  make  judg- 
ments and  executions  issued  thereon,  liens  upon  choses  in 
action,  or  a  notice  equivalent  to  a  Us  pendens.  (Robinson 
agt.  Weeks,  6  How.,  161.) 

6th.  The  plaintiff's  counsel  was  not  bound  to  take  any 
notice  of,  or  recognize  in  any  manner,  Mr.  Troy,  who  was 
a  perfect  stranger  to  him,  and  who  denounced  in  disres- 
pectful manner  Mr.  Smith,  who  had  regularly  appeared  for 
the  defendant.  It  cannot  be  claimed  upon  any  ground 
whatever,  or  under  any  circumstance  in  this  case,  that  the 
assignee  was  bound  to  give  notice  of  the  assignment  to  the 
defendant  or  any  other  party;  for  a  general  assignment  to 
a  receiver,  under  the  order  of  the  court,  or  the  bankrupt  or 
insolvent  laws,  by  the  nominal  plaintiff,  would  have  given 
such  receiver  or  assignor  no  title  to  the  judgment  as  against 
the  assignee,  even  without  any  notice  whatever.  (Muir 
agt.  Sc/ienc/c,  3  Hill,  228.) 

7th.  The  order  of  the  city  court  appealed  from  should 
be  affirmed,  with  costs. 

By  the  court,  EMOTT,  Justice.  The  case  of  Muir  agt. 
Schenck  (3  Hill,  228)  is  clearly,  and,  we  think,  correctly  to 
the  point,  that  a  complete  title  to  a  chose  in  action,  con- 
sisting of  a  debt  due  from  a  third  person,  passes  by  its 
assignment  without  notice  to  the  debtor.  The  judgment 
in  this  case  was  assigned  by  the  plaintiff  to  one  Felt,  on 
the  2d  of  June,  1860,  and  he  became  the  owner  of  the  debt, 
as  well  as  the  judgment  recovered  on  it. 

The  plaintiffs  in  the  judgment  against  Mary  Richardson 
procured  an  order  for  her  examination  on  the  9th  of  June, 
under  §  294  of  the  Code,  with  a  view  to  an  appropriation 
or  application  of  the  present  judgment  to  their  benefit, 
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under  §297.  After  this  the  defendant  in  this  judgment 
voluntarily  paid  it  to  them,  and  their  proceeding  was  with- 
drawn. 

We  agree  with  the  reasoning  and  opinion  of  Judge  JOHN- 
SON in  Robinson  agt.  Weeks,  (6  How.  P.  R.,  161,)  that  such 
payment  cannot  prejudice  a  prior  assignee  in  good  faith. 
That  case  was  well  considered,  and  the  reasoning  of  the 
opinion  is  perfectly  satisfactory. 

The  payment  cannot  be  construed  as  made  under  the 
compulsory  proceedings.  They  were  waived  and  dropped. 

But  if  not,  the  order  gave  no  lieu  upon  the  judgment,  or 
the  debt, — certainly  not  without  notice  to  the  assignee,  or 
the  defendant  in  the  first  and  plaintiff  in  the  second  judg- 
ment. In  this  case,  as  the  assignment  was  before  the  pro- 
ceedings, it  was  beyond  their  power  at  any  rate. 

The  order  is  affirmed,  with  costs. 
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OTHER  IMPORTANT  QUESTIONS, 

Contained  in  the  following  Reports  : 

20  HOWAKD'S  P*.  R.}  21  N.  T.  R.  (7  Smith;)  4  BOSWOBTH;  32  BARBODB, 

AHD  No.  1,  VOL.  12  ABBOTT'S  R. 
[The  remainder  will  be  included  in  the  Digest  o/21  How.  Pr.  R.) 


ABATEMENT. 

1.  An  action  of  ejectment,  or  for  possession  of  real  property,  against 
a  sole  defendant,  who  dies  before  a  report  of  referees  is  made, 
or  verdict  rendered,  abates,  absolutely,  and  no  judgment  upon 
such  report  or  verdict  can  be  entered  nunc  pro  tune,  because  such 
report  or  verdict  is  null  and  void.     (Kissam  agt.  Hamilton, 
Ante,  369.) 

2.  A  report  of  referees  is  not  considered  made,  nor  the  case  decided, 
until  the  report  is  signed.     The  delay  by  referees,  in  making  and 
delivering  their  report ;  that  is,  while  the  case  remains  with  them 
sub  judice,  is  not  to  be  deemed  the  delay  of  the  court.     (Id.) 

3.  The  Code  provides  for  but  a  single  answer,  in  which  the  defend- 
ant is  required  to  include  every  defence  upon  which  he  relies  to 
defeat  the  action  ;  he  may,  therefore,  include  a  defence  upon  the 
merits — in  bar,  with  a  defence  of  a  former  suit  pending  for  the 
same  cause  of  action — in  abatement.     It  is,  however,  the  duty 
of  the  judge  at  the  circuit,  in  such  a  case,  to  distinguish  between 
the  several  defences  in  submitting  the  cause  to  the  jury,  and 
require  them  to  find  separately  upon  them.  (Gardner  agt.  Clark, 
21  N.Y.  R.,  399;  see  to  the  same  effect  Sweet  agt.  Tuttle, 
4  Kern.,  465.) 
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Admiralty. 

4.  Whether  the  pendency  of  an  action  by  the  original  owner  of  a 
claim  is  pleadable  in  abatement,  to  the  prosecution  of  a  suit  for 
the  same  cause  of  action,  by  an  assignee  thereof  subsequent  to 
the  commencement  of  the  first  action.  Quere?  (Id.) 

ADMIRALTY. 

1.  Where,  in  an  action  against  a  collector  of  customs,  judgment  is 
obtained  against  him  for  the  amount  of  duties  exacted  and  re- 
ceived by  him,  under  protest,  for  goods  imported,  the  owner- 
plaintiff  can  issue  his  execution  against,  and  the  collector  is  liable 
personally  for  the  amount  of  the  judgment.     (Knocdler  agt. 
Schell,  Ante,  216.) 

2.  There  is  no  distinction  in  principle  as  to  the  right  to  a  lien  in 
rem  between  the  cases  of  supplies  furnished  to  a  ship  owned  by 
owners  who  are  subjects  or  citizens  of  a  foreign  country,  and  a 
ship  owned  by  owners  who  are  citizens  of  the  United  States,  but 
residents  of  a  different  state  from  that  in  which  the  supplies  were 
furnished.     In  both  cases  it  must  appear  on  the  part  of  the  mate- 
rial man, 

1st.  That  the  supplies  furnished,  or  repairs  done,  were  necessary 
for  the  seaworthiness  of  the  vessel.  (Wkitlock  agt.  Barque 
Thales,  Ante,  447.) 

3.  2d.  That  the  vessel,  its  owner,  master,  or  agent,  had  no  money  or 
credit  in  the  port  where  the  debt  accrued  sufficient  to  raise  means 
to  pay  for  the  supplies,  save  by  reference  to  an  implied  hypothe- 
cation of  the  rem.     (Id.) 

4.  3d.  A  party  who  advances  moneys  to  the  master  of  a  disabled 
ship,  in  a  port  of  another  state,  to  which  she  does  not  belong,  and 
in  which  her  owners  do  not  reside,  to  enable  the  ship  to  get  the 
required  supplies  or  repairs,  is  entitled  to  the  same  lien  in  rem 
as  the  material  man.     (Id.) 

5.  4th.  Where  such  a  lien  exists  the  taking  a  note  in  payment  does 
not  divest  the  lien  if,  on  the  trial,  the  creditor  is  ready  to  produce 
and  surrender  it.     (Id.) 

6.  5th.  A  propeller,  which  is  usually  employed  as  a  tug-boat  in  and 
about  a  harbor,  violates  the  act  of  Congress  of  July  7,  1830,  by 
exclusively  carrying  passengers  for  hire  to  any  given  place  for 
a  single  trip,  without  a  license  obtained  under  and  in  pursuance 
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of  said  act.  By  an  exception  contained  in  the  act  of  Congress 
of  August  30,  1852,  such  a  boat  is  authorized  to  carry  passen- 
gers without  such  license,  while  it  is  employed  in  its  legitimate 
business  of  towing,  &c. ;  but  not  where  it  leaves  that  business 
for  the  purpose  of  transporting  passengers.  (United  States  agt. 
Propeller  Echo,  Ante,  517.) 

AMENDMENT. 

1.  Where  final  judgment  dismissing  a  complaint  is  duly  rendered 
and  entered,  without  any  mistake  or  omission  therein,  it  is  a  dis- 
position of  the  whole  case,  and  the  court  has  no  power  subse- 
quently to  amend  it  by  allowing  the  plaintiff  to  bring  a  new 
action.     (New  York  Ice  Company  agt.  Northwestern  Ins.  Co., 
Ante,  255.) 

2.  The  fact  that  portions  of  a  complaint  are,  on  motion,  struck 
out  as  irrelevant  and  redundant,  cannot  be  considered  an  amend' 
ment  of  the  complaint  within  the  meaning  of  §  172  of  the  Code. 
Nor  is  it  necessary  that  the  expurgated  complaint  should  be 
served.     (Ross  agt.  Dinsmore,  Ante,  328;  S.  C.,  12  Abb.,  4.) 

3.  Where  in  such  case,  the  order  of  the  court  gave  the  plaintiff  the 
right  to  amend  the  summons  and  complaint  as  he  should  be  ad- 
vised, without  his  solicitation  or  consent,  and  subsequently  he 
amended  the  summons  under  the  order,  but  gave  notice  at  the 
same  time  that  he  elected  not  to  amend  the  complain!  under  the 
order, 

Held,  that  this  notice,  if  considered  as  a  waiver  of  the  right 
to  amend  the  complaint  in  that  stage  of  the  action,  did  not  fore- 
close the  plaintiff's  right  to  amend  once  of  course  upon  service 
of  the  answer  of  the  defendant.  (Id.) 

4.  The  mistake  in  the  corporate  name  of  the  plaintiffs  in  the  plead- 
ing, describing  themselves  as  "  The  Trustees  of  the  First  Baptist 
Society,"  instead  of  "  The  First  Baptist  Society,"  was  the  sub- 
ject of  amendment  in  the  court  below,  'and  was  no  such  error  as 
to  lead  to  a  reversal  of  the  judgment  in  this  court.     (Trustee* 
of  First  Baptist  Society  agt.  Robinson,  21  N.  Y.  R.,  *J:J4.) 

5.  Where  fraud  is  well  stated  in  pleading  as  that  of  the  principal, 
and  if  otherwise,  and  it  appears  at  the  trial  to  be  that  of  an 
agent  without  any  participation  of  his  principal,  the  variance,  it 
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seems,  is  the  subject  of  amendment  and  will  be  disregarded  on 
appeal.     (Bennett  agt.  Judson<  21  N.  Y.  R.,  238.) 

6.  Where  the  complaint  by  the  president  of  a  banking  association 
did  not  aver  any  negociation  of  the  bill  to  the  bank,  held,  that 
an  amendment  supplying  such  averment  was  properly  allowed, 
and  if  not  so,  could  not  be  reviewed  on  appeal,  being  a  matter  of 
discretion.     (Van  Duzer  agt.  Howe,  21  N.  Y.  R.,  531.) 

See  COMPLAINT.     (McCulloch  agt.  Colby,  4  Bosw.,  603.) 
See  ANSWER.     (Griggs  agt.  Howe,  32  Barb.,  100  ;  and  John- 
sou  agt.  Mclntosh;  32  Barb.,  267.) 

7.  Where  the  defendants,  whom  the  plaintiffs  intended  to  prose- 
cute, were  administrators  of  the  estate  of  C.,  and  one  of  them 
was  administrator  of  the  estate  of  H.,  were  in  fact  both  served 
with  process,  but  under  the  designation  of  representatives  of  the 
estate  of  H.  instead  of  C.,  the  claim  against  the  latter  estate 
being  the  one  designed  to  be  prosecuted,  held,  that  the  plaintiff 
might  amend  his  summons  upon  terms,  after  a  lapse  of  two  years. 
(McElwain  agt.  Corning,  12  Abb.,  16.) 

ANSWER. 

1.  Ordinarily,  where  a  defendant  asks  a  favor  of  the  court,  to  wit : 
for  leave  to  withdraw  a  demurrer  and  to  put  in  an  answer,  he  must 
show  that  his  demurrer  was  put  in  in  good  faith ;  that  is,  to  dispose 
of  the  cause  on  the  merits.    (Osgood  agt.  Whittelsey,  Ante,  72.) 

2.  There  is  no  provision  of  the  Code  that  allows  an  answer,  or  a 
part  thereof,  to  be  stricken  out  for  inconsistency  only.     (Smith 
agt.  Wells,  Ante,  158.) 

3.  When  from  the  whole  answer  there  was  not  sufficient  evidence 
of  the  falsity  of  a  general  denial  which  was  asked  to  be  stricken 
out ;  but  the  court  ordered  it  to  be  made  more  definite  and  certain. 

4.  It  seems  that  the  defendant  may,  in  his  answer,  admit  specifi- 
cally a  part  of  the  allegations  of  the  complaint,  and  deny  gene- 
rally the  remainder.     (Id.} 

5.  It  is  well  settled,  that  an  equitable  defence  may  now  be  inter- 
posed to  a  legal  action,  and  is  equally  available  with  a  legal 
defence.     (Auburn  City  Bank  agt.  Leonard,  Ante,  193.) 

6.  But  in  such  case,  where  the  plaintiff  does  not  bring  before  the 
court  the  requisite  'parties  to  enable  it  to  adjudicate  finally  upon 
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all  the  questions  in  controversy,  the  defendant  has  no  other 
course  but  to  commence  a  new  action  in  the  nature  of  a  cross- 
suit,  and  bring  in  the  requisite  parties.  (Id.) 

7.  When  a  statement  in  the  complaint  being  mate  rial,  a  defendant's 
denial,  although  in  form  may  be  considered  inartificial  and  in- 
sufficient, cannot  be  considered  irrelevant.     (Doran  agt.  Dins- 
more,  Ante,  503.) 

8.  It  seems  doubtful  whether  a  plaintiff  can  be  permitted  to  say 
that  a  denial  in  proper  form  of  any  statement  in  his  complaint  is 
irrelevant,  although  such  statement  may  not  be  necessary  to 
constitute  a  cause  of  action.  (Id.) 

See  INSOLVENCY  and  REDUNDANCY.     (Id.) 

9.  The  Code  provides  for  but  a  single  answer,  in  jvhich  the  defend- 
ant is  required  to  include  every  defence  upon  which  he  relies  to 
defeat  the  action ;  he  may,  therefore,  include  a  defence  upon  the 
merits — in  bar,  with  a  defence  of  a  former  suit  pending  for  the 
same  cause  of  action — in  abatement.     It  is,  however,  the  duty 
of  the  judge  at  the  circuit,  in  such  a  case,  to  distinguish  between 
the  several  defences  in  submitting  the  cause  to  the  jury,  and 
require  them  to  find  separately  upon  them.    (Gardner  agt.  Clark, 
21  N.  Y.  R.,  399;   see  to  the  same  effect  Sweet  agt.  Tuttle, 
4  Kern.,  465.) 

10.  Whether  the  pendency  of  an  action,  by  the  original  owner  of  a 
claim,  is  pleadable  in  abatement  to  the  prosecution  of  a  suit  for 
the  same  cause  of  action  by  an  assignee  thereof  subsequent  to 
the  commencement  of  the  first  action.     Quere?     (Id.) 

11.  The  precision  required  in  stating  the  facts  essential  to  make  out 
the  defence  of  usury  has  not  been  relaxed  by  the  Code.     Conse- 
quently, where  the  answer  avers  usury  in  general  terms,  without 
stating  the  quantum,  or  a  corrupt  agreement  for  its  payment, 
the  plaintiff  is  entitled  to  judgment  for  its  frivolousness,  and 
need  not  move  to  make  it  more  definite  and  certain.     (Manning 
agt.  Tyler,  21  N.  Y.  R.,  567.) 

12.  Facts  constituting  a  partial,  though  not  a  full  defence,  consti- 
tute a  sufficient  pleading  as  an  answer  under  the  Code.     What 
allegations  in  an  answer  are  sufficient  to  show  that  only  nominal 
damages  can  be  recovered  in  an  action  against  a  sheriff  for  an 
escape  of  a  person  committed  on  a  process  for  contempt.     (Loosey 
agt.  Orscr,  4  Bosw.,  391.) 


538  NEW  YORK  PRACTICE  REPORTS. 


Answer. 


13.  Each  defence  in  an  answer  which  by  its  terms,  is  declared  to  be 
"a  further,  separate,  and  distinct  defence,"  must  be  complete  in 
itself.     That  is,  cannot  be  assisted  by  a  resort  to  other  parts  of 
the  answer,  to  which  it  contains  no  reference  in  terms  or  by  neces- 
sary implication.     (Id.) 

14.  In  an  action  to  recover  the  possession  of  a  pension  certificate 
issued  to  the  plaintiff,  the  defendant  cannot  set  up  as  defence, 
legal  or  equitable  or  counter  claim,  that  the  plaintiff  left  such 
certificate  with  the   defendant  as  security  for  goods  thereafter 
sold  and  delivered  to  the  plaintiff.     (Moffatt  agt.  Van  Dor  en,  4 
Bosw.,  609.) 

15.  No  larger  discretion  was  designed  to  be  given  to  the  court,  on 
allowing  a  supplemental  answer  to  be  filed  (§  177),  than  was  pre- 
viously allowed  in  respect  to  a  plea  puis  darrien  continuance — 
a  supplemental  answer  being  now  a  substitute  for  such  a  plea. 
(Bate  agt.  Fellows,  4  Bosw.,  638. 

16.  The  court  have  the  power  to  require  the  defendant  to  waive 
his  former  answer,  and  rest  solely  on  the  new  matter  set  up  in 
his  supplemental  answer,  as  a  condition  of  granting  leave  to  file 
such  supplemental  answer.     (Id.) 

See  GUARANTY.     (Gallagher  agt.  White,  32  Barb.,  92.) 

17.  A  contract  of  usury  must  be  set  up  in  terms,  in  the  answer, 
and  the  amount  of  usurious  interest  taken.     And  the  usury  must 
be  proved  as  alleged,  otherwise  the  variance  will  be  fatal  to  the 
defence.     (Griggs  agt.  Howe,  32  Barb.,  100.) 

18.  Where  the  court  impose  terms,  at  the  trial,  as  a  condition  of 
granting  leave  to  amend  an  answer,  the  condition  will  be  deemed 
acquiesced  in,  unless  excepted  to  at  the  time.     (Id.) 

19.  The  right  of  a  defendant  to  object  to  the  non-joinder  of  par- 
ties cannot  be  available  under  the  Code,  unless  he  pleads  or  gives 
notice  of  the  defect,  except  upon  the  question  of  damages.     So 
held,  in  an  action  of  tort  brought  by  two  partners,  where  one  of 
them  assigned  his  right  and  interest  in  the  claim  to  the  other, 
who  brought  the  action  in  his  own  name.     (Abbe  agt.  Clark,  32 
Barb.,  238.) 

20.  Where,  on  the  trial,  evidence  was  introduced  to  sustain  a  de- 
fence not  within  the  issues  in  the  pleadings,  and  no  amendment 
of  the  answer  asked  for  or  made,  and  no  objection  made  to  the 
evidence  until  the  close  of  the  trial,  the  parties  consenting  that 
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all  objections  to  the  evidence  might  be  reserved  until  that  time, 
held,  that  the  objection  was  valid,  and  should  have  been  allowed. 
Also,  that  the  erroneous  ruling  in  receiving  the  evidence,  was  not 
cured  by  a  subsequent  amendment  of  the  answer  under  an  order 
of  the  court.  Also,  that  allowing  the  answer  to  be  amended  was 
erroneous.  (Johnson  figt.  Mclntosh,  32  Barb.,  267.) 

21.  Where  an  answer  sets  up  the  adultery  of  the  plaintiff  as  a  de- 
fence, it  need  not  allege  that  the  parties,  or  either  of  them,  were 
inhabitants  of  this  state  at  the  time  of  th*  offence,  or  commence- 
ment of  the  action.     ( Lessure  agt.  Lessure,  32  Barb.,  330.) 

22.  A  defence  of  a  former  suit  pending  for  the  same  matter,  in  a 
foreign  state  or  country,  is  no  bar  to  an  action  here,  either  at 
law  or  in  equity.     (Williams  agt.  Ayrault,  32  Barb.,  364.) 

23.  The  general  denial  by  the  Code,  puts  all  the  allegations  of  the 
complaint  in  issue,  whether  expressed  or  implied.     And  a  fact 
impliedly  averred  may  be  traversed  in  the  same  manner  as  if  it 
was  expressly  averred.     Where  a  defendant  went  to  trial,  in  a 
justice's  court,  on  his  general  denial  of  a  complaint  for  profes- 
sional services  as  a  physician,  and  withdrew  all  claim  for  mal- 
practice, held,  nevertheless,  that  the  question  was  necessarily 
included  in  the  issue  and  determined  by  the  judgment.     Where 
the  plaintiff  has  no  claim,  strictly  speaking,  the  defendant  can 
have  no  counter  claim.     (Bellinger  agt.  Craigue,  32  Barb.,  534.) 

See  JUSTICES'  COURTS.     (Raymond  agt.  Traffarn,  12  Abb., 
52.) 

24.  A  notice  of  motion  to  strike  out  parts  of  a  pleading  as  irrele- 
vant, &c.,  must  be  served  within  twenty  days  after  the  service 
of  the  pleading.     (New  York  Ice  Co.,  agt.  Northwestern  Ins. 
Co.,  12  Abb.,  74.) 


APPEAL. 

1.  An  order  of  the  general  term  of  the  supreme  court,  denying  an 
application  for  admission  to  practice  as  an  attorney  and  counsel- 
lor at  law,  is  appealable  to  this  court.     (Matter  of  Henry  W. 
Cooper,  Ante,  1,  court  of  appeals.) 

2.  It  is  a  general  rule  that,  whenever  the  law  confers  a  right,  and 
authorizes  an  application  to  a  court  of  justice  to  enforce  that 
right,  the  proceedings  upon  such  an  application  are  to  be  regard- 
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ed  as  of  a  judicial  nature  (not  executive  or  administrative ;)  and, 
according  to  the  definition  of  the  Code  of  Procedure,  an  applica- 
tion to  enforce  such  right  is  a  remedy  ;  and  remedies  being  divi- 
ded into  "actions"  and  "special  proceedings,"  the  application 
must  be  considered  a  special  proceeding."  (Id.  1.) 

3.  An  order  of  special  term,  granting  defendants,  who  are  sued  as 
bail,  further  time  to  render  their  principal,  is  not  appealable. 
(Bank  of  Geneva  agt.  Reynolds,  Ante,  18.) 

4.  Where,  on  exceptions,  the  court  cannot  clearly  see  that  injustice 
has  not  been  done  by  the  application  of  an  improper  rule  of 
damages,  they  must  order  a  new  trial.     (Rogers  agt.  Beard, 
Ante,  98.) 

5.  Where,  on  appeal,  the  findings  of  a  referee  of  fact  and  law  are 
not  made  and  inserted  in  the  case,  according  to  the  rule  and  the 
Code,  and  especially  where,  in  consequence,  an  attempt  to  review 
any  decision  the  general  term  might  make,  would  be  attended 
with  much  embarrassment,  the  general  term  will  refuse  to  re- 
view it.     (Id.) 

6.  What  findings  of  fact  and  of  law  in  a  given  case,  and  how  they 
should  be  stated  by  a  referee  in  his  report  in  an  action  tried 
before  him.     (Id.) 

7.  An  appeal  may  be  taken  to  the  general  term  from  a  judgment 
containing   exceptions  upon  questions  of  law  only,  where  the 
cause  has  been  tried  at  the  circuit,  before  a  court  and  jury,  with- 
out any  directions  of  the  judge  that  the  exceptions  be  heard  in 
the  first  instance  at  the  general  term,  or  without  their  having 
been  first    heard   at    special  term.     (Morange   agt.    Morris, 
Ante,  257.) 

8.  The  general  term  of  the  supreme  court,  in  reviewing  a  judgment 
rendered  upon  report  of  a  referee,  or  upon  a  trial  before  a  judge 
without  a  jury,  acts  purely  as  an  appellate  court ;  and  a  case 
containing  the  findings  upon  the  law  and  fact,  with  the  exceptions 
inserted  therein  in  due  form  (§  268,)  must  be  made  in  the  precise 
shape  required  by  the  court  of  appeals.     (Rogers  agt.  Beard, 
Ante,  282.) 

9.  The  report  of  a  referee,  and  the  exceptions,  are  necessarily  sepa- 
rate instruments  originally,  but  the  case  is  to  be  single,  and  is 
to  be  made  up  as  though  the  findings  and  exceptions  were  had 
on  the  trial  of  the  cause,  the  exceptions  in  their  proper  order 
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following  the  findings.  The  case  is  not  properly  made,  by  in- 
serting the  evidence,  the  report  of  the  referee,  and  that  to  be 
followed  by  the  exceptions.  (Id.) 

10.  Where  the  review  is  upon  the  fact$  alone,  it  is  equally  essen- 
tial that  the  findings  of  the  referee  upon  the  facts  be  explicit  and 
cover  all  the  material  facts  in  the  case.     (Id.) 

11.  Where  two  suits  between  the  same  parties  in  the  nature  of 
cross  actions  in  equity,  involving  an  accounting  between  the 
parties,  were  referred  to  the  same  referee,  and  were  heard  to- 
gether as  one  cause,  and  in  the  first  action  the  referee  reported 
that  the  parties  were  joint  owners  and  tenants  in  common  of  the 
lands  in  question,  and  that  the  defendant  had  paid  a  certain 
amount  on  account  of  the  purchase  more  than  the  plaintiff,  and 
ordered  partition  of  the  premises,  and  appointed  commissioners 
for  partition ;  in  the  second  action  the  referee  reported  that  he 
had  stated  the  account,  and  found  due  from  the  defendant  to  the 
plaintiff  a  certain  sum, 

12.  To  each  decision,  the  plaintiff  in  the  first  action  and  defendant 
in  the  second,  excepted  "  to  each  and  every  finding  and  decision 
of  the  referee  upon  questions  of  fact,  and  to  each  and  every  con- 
clusion of  law  arrived  at  by  said  referee,  and  to  .each  and  every 
part  thereof  as  contained  in  the  report  of  said  referee  in  this  ac- 
tion," and  judgments  upon  the  reports  having  been  entered, 

Held,  that  the  appeal  in  the  first  action  must  be  dismissed,  as 
there  was  no  final  judgment  entered,  and  in  the  second,  the 
judgment  must  be  affirmed,  as  there  was  no  exception  which 
could  be  reviewed.  The  exceptions  in  both  cases  (being  alike,) 
were  entirely  insufficient.  (Lawrence  agt.  Fowfer,  Ante,  407.) 

13.  In  equity,  while  the  case  must  be  the  same  as  at  law,  and  con- 
tain the  findings  and  exceptions,  the  exceptions  must,  so  far  as 
they  relate  to  matters  of  account  and  detail,  be  specific,  point- 
ing to  the  particular  error  claimed  in  the  account ;  as  specific  as 
was  required  to  a  master's  report  under  the  former  practice  in 
chancery.     (Id.) 

14.  It  seems  to  be  a  mistake  in  the  Code  to  require  the  whole  issue 
in  equity  actions  to  be  tried  before  a  referee  or  a  single  judge 
in  the  same  way  with  legal  actions.     (Id.) 

15.  An  appeal  lies  directly  from  an  order  of  a  county  judge  vaca- 
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ting  an  order  of  arrest  granted  by  him  to  the  general  term  of 
this  court.     (Lancaster  agt.  Boorman,  Ante,  421.) 

16.  An  order  made  at  special  term,  on  the  application  of  the  comp- 
troller of  the  city  of  New  York,  to  open  a  judgment  under  the 
act  of  April,  1859,  (Laws  of  1859,  p.  1123,  §  5,)  is  appealable 
to  the  general  term,  without  a  certificate  of  the  judge  under  the 
rule  of  this  court  of  March  22,  1851.     (Joyce  agt.  Mayor,  fyc., 
of  New  York,  Ante,  439.) 

17.  The  constitutionality  of  this  act  of  1859  was  settled  affirma- 
tively by  this  court  in  the  case  of  Outwatcr  agt.  The  Mayor, 
4-c.,  of  New  York,  (18  How.  Pr.  R.,  572.)     (Id.) 

18.  The  coats  on  a  motion  being  in  the  discretion  of  the  judge  at 
special  term,  his  decision  in  this  respect  will  not  be  reviewed  on 
appeal.     (Id.) 

19.  Although'  a  complaint  is  drawn  without  any  name  to  the  action, 
or  without  mentioning  the  word  conversion,  when  the  whole  facts 
stated  as  the  gravamen,  is  an  action  for  fraud  and  conversion,  it 
is  too  late  to  raise  the  question  on  appeal,  that  the  plaintiff  can- 
not recover  for  the  conversion.     If  there  was  any  difference 
between  the  complaint  and  the  proofs,  objection  should  have  been 
taken  on  the  trial.     (Ward  agt.  Forrest,  Ante,  465.) 

20.  Where  the  return  to  an  appeal  served  on  the  respondent  is  im- 
perfect, his  remedy  must  be  sought  by  a  special  motion  to  the 
court.     Rule  7,  which  allows  the  entry  of  a  common  order  dis- 
missing the  appeal,  applies  only  to  cases  where  there  is  an  entire 
omission  to  serve  a  copy  of  the  return  within  proper  time.     (Bow- 
ers agt.  Tallmadge,  Ante,  516,  court  of  appeals.) 

21.  Upon  a  challenge  of  a  juror  to  the  favor,  on  the  trial,  where  it 
was  agreed  that  the  challenge  should  be  tried  by  the  judge  in 
the  same  manner  as  if  triors  were  duly  appointed,  held,  that  the 
rejection  by  the  judge,  as  immaterial,  of  evidence  offered  in  sup- 
port of  the  challenge,  could  not  be  reviewed.     (Costigan  agt. 
Cvyler,  21  IV.  Y.  K,,  134.) 

See  AMENDMENT.     (Trustees  of  First  Baptist  Society  agt. 
Robifison,  21  N.  Y.  R.,  234,  and  Bennett  agt.  Judson,  id.,  238.) 

22.  On  a  verdict  subject  to  the  opinion  of  the  court,  and  the  ques- 
tion is,  who  is  entitled  to  judgment  upon  the  facts  established, 
and  when  the  objection  has  not  been  taken  at  the  trial,  the  ver- 
dict may  be  supported  upon  any  theory  consistent  with  the  facts 
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though  not  suggested   by  the  pleadings.      (Oneida  Bank  agt. 
Ontario  Bank,  21  N.  Y.  R.,  490.) 
See  AMENDMENT.     ( Van  Duzer  agt.  Howe,  21  N.  Y.  R.,  531.) 

23.  Upon  appeal,  this  court  will  presume  nothing  in  favor  of  the 
party  alleging  error ;  but  if  compelled,  by  the  imperfection  of 
the  case,  to  resort  to  presumption,  it  will  adopt  such  only  as  will 
sustain  the  judgment.     (Carman&gt.  Pultz,  21  N.  Y.  R.,  547.) 

24.  Where  an  appeal  is  taken  on  a  judgment  in  an  action  tried  by 
a  jury,  the  appellant  cannot  be  heard  on  the  question  whether 
the  verdict  is  contrary  to  evidence.     Upon  that  question  he  can 
only  be  heard  upon  an  appeal  taken  from  an  order  refusing  a  new 
trial.     (Anthony  agt.  Smith,  4  Bosw.,  503.) 

See  INJUNCTION.     (Carpenter  agt.  Wright,  4  Bosw.,  655.) 
See  SECURITY  FOR  COSTS.     (Ranney  agt.  Stringer,  4  Bosw., 
663.) 

25.  An  order  made  upon  motion  to  open  a  default  upon  terms,  will 
not  be  reviewed  on  appeal.     Where,  after  trial  and  verdict  for 
plaintiff,  and  the  denial  of  plaintiff's  motion  for  leave  to  file  a 
reply  to  defendant's  counter  claim,  unless  plaintiff  consented  to 
a  new  trial  and  paid  the  costs  since  the  answer,  held,  that  the 
terms  imposed  was  not  the  subject  of  appeal.     (Drost  agt.  Fos- 
tray,  4  llosto.,  664.) 

26.  If  on  a  motion  to  set  aside  a  non-suit  on  a  case,  the  case  does 
not  show  whether  the  trial  was  with  or  without  a  jury,  the  mo- 
tion will  be  denied.     The  review  must  be  had  by  appeal.    (Cronk 
agt.  Canfield,  32  Barb.,  171.) 

27.  Where  the  decision  of  the  judge  at  special  term  rests  entirely 
on  the  want  of  power  in  granting  the  order,  not  on  discretion,  it 
is  open  to  examination  on  appeal.     (McEfwain  agt.  Corning, 
12  Abb.,  16.) 

28.  Where  a  decision  at  special  term  was  made  denying  a  motion 
to  stay  proceedings  in  an  action  until  a  former  judgment  for  costs 
in  favor  of  one  of  the  defendants  was  paid,  on  the  grotind  that 
the  judgment  was  void,  held,  that  as  the  judgment  for  costs  waa 
not  sought  to  be  reviewed  on  appeal,  and  was  not  void  on  its 
face,  it  was  conclusive  between  the  parties,  and  not  open  to  an 
examination  of  the  equities  which  entered  into  it.     Therefore 
the  order  of  the  special  term,  not  being  founded  in  discretion, 
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was  appealable.     (McMahon  agt.  Mutual  Benefit  Life  Ins.  Co., 
12  Abb.,  28.) 

29.  On  an  application  to  set  aside  a  judgment  of  affirmance  regu- 
larly taken  by  default  at  a  general  term  of  the  New  York  com- 
mon pleas,  in  cases  of  appeal  from  an  inferior  court,  it  is  the 
practice  of  that  court  to  require  the  appellant  to  show  that  his 
case  has  merits,  either  upon  the  law  or  the  facts  involved  in  it. 
Engagements  of  counsel  in  another  court  or  elsewhere,  is  not  a 
sufficient  excuse  for  postponing  the  hearing,  and  consequently 
not  an  excuse  for  opening  a  regular  default.     ( Try  on  agt.  Jen- 
nings, 12  Abb.,  33.) 

30.  A  judgment  rendered  by  a  justice  of  the  peace,  will  be  reviewed 
and  reversed,  for  an  erroneous  charge  by  the  justice  to  the  jury. 
(Petf.it  agt.  Ide,  12  Abb.,  44.) 

31.  A  stay  of  proceedings  upon  appeal  from  an  order  granting  an 
injunction,  may  be  allowed,  as  well  as  upon  appeals  from  other 
orders.     (Genin  agt.  Chadsey,  12  Abb.,  69.) 

ARREST. 

1.  An  order  of  arrest  sustained,  where  the  defendant  agreed  to  pay 
cash  for  beef  cattle  on  delivery  ;  and  while  the  plaintiff  and  de- 
fendant were  consulting  as  to  payment,  the  defendant's  agent 
drove  off  the  cattle,  and  had  them  slaughtered  the  same  day. 
And  the  defendant  thereupon  induced  the  plaintiff  to  accept  a 
draft,  which,  he  said,  would  be  honored  at  sight,  but  which  was, 
in  fact,  dishonored  and  valueless.     Held,  a  scheme  of  fraud. 
(Harding  agt.  Shannon,  Ante,  25.) 

2.  An  order  of  arrest  should  be  obtained  on  affidavits;  no  issue  as 
to  alleged  fraud  can  be  made  by  the  pleadings.     (Mucklan  agt. 
Doty,  Ante,  236.)  ./ 

3.  Where  statements  made  in  an  affidavit  to  obtain  an  order  of 
arrest  were,  that  the  defendant  made  representations  to  the  plain- 
tiffs, upon  faith  of  which  they  received  and  gave  the  money  for 
the  check  (sued  on)  and  which  representations  were  charged  to 
have  been  false,  held  sufficient  (if  true,  and  they  were  not  denied) 
to  sustain  the  arrest.     (Id.) 

4.  A  denial  by  a  debtor  of  facts  sworn  to  on  the  part  of  the  plain- 
tiff, is  not  sufficient  to  vacate  an  order  of  arrest.     There  must  be 


NEW  YORK  PRACTICE  REPORTS. 


Am  .-•. 


a  preponderance  of  evidence  either  by  other  witnesses  or  by  the 
stutement  of  other  matters  to  confirm  the  defendant's  denial. 
(Phillips  agt.  Benedict,  Ante,  265.) 

5.  An  order  of  arrest  cannot  be  vacated  on  the  ground  that  an  ac- 
tion has  been  heretofore  instituted  in  &  foreign  tribunal  (Canada,) 
against  the  defendant  for  the  game  cause,  in  which  the  plaintiff 
had  the  command  of  all  the  remedies  by  arrest  or  otherwise,  it 
not  appearing  that  any  arrest  was  ever  made  there.  (Arthurian 
agt.  Dalley,  Ante,  311.) 

6  Where  it  appeared  that  the  money  received  by  the  defendant  for 
the  purpose  of  investing  in  the  purchase  of  lands  in  Canada,  was 
received  as  the  agent  or  trustee  of  the  plaintiff,  in  a  fiduciary 
capacity,  and  a  breach  of  duty  by  the  defendant  was  shown  by  a 
decree  or  judgment  against  him  in  a  court  in  Canada,  held  suffi- 
cient to  sustain  an  order  of  arrest  here  for  the  same  cause.  (Id.) 

7.  The  defendant  cannot  avail  himself  of  the  statute  of  limitations 
in  moving  to  vacate  an  order  of  arrest,  where  he  has  not  set  it 
up  in  his  answer.     (Id.) 

8.  Where  a  judgment  or  decree  of  a  foreign  tribunal  (Canada)  shows 
that  it  was  for  funds  embezzled  or  misapplied  by  the  defendant 
acting  in  a  fiduciary  capacity,  the  plaintiff  may  rely  upon  the 
original  cause  of  action,  in  bringing  his  action  here,  and  causing 
the  defendant's  arrest.     The  plaintiff  is  not  concluded  by  the  de- 
cree from  charging  the  defendant  with  embezzlement  or  breach 
of  trust,  although  he  might  be  as  to  the  amount  of  the  moneys 
embezzled  or  misapplied.     (Id.) 

9.  It  seems,  that  in  such  a  case,  if  the  plaintiff  was  estopped  by 
the  record  from  going  behind  it  to  the  cause  of  action  upon  which 
it  was  founded,  he  would  not  be  precluded  from  availing  himself 
of  the  provisional  remedy  in  an  action  upon  such  record.     (Id.) 

10.  Where  the  plaintiffs  agreed  to  sell  to  one  of  the  defendants 
thfee  promissory  notes  at  a  stipulated  price,  and  permitted  hint 
to  take  them  from  their  office  without  exacting  payment,  and 
nothing  said  about  giving  credit ;  that  said  defendant  agreed  to 
sell  said  notes  to  the  other  defendant,  and  permitted  him  to  take 
them  in  the  same  way,  and  the  latter  forthwith  sold  and  delivered 
ihe  notes  to  bo na  fide  customers,  received  the  money,  and  appro- 
priated part  of  it  to  his  own  use,  and  sent  the  remainder,  with  a 
note,  through  the  first  defendant  to  the  plaintiffs, 

VOL.  XX.  35 
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Held,  that  both  defendants  were  properly  arrested  and  held  to 
bail ;  it  appearing  that  all  the  parties  were  note  brokers,  and  the 
plaintiffs  alleged  that  they  never  intended  to  give  credit  to  the 
first  defendant,  and  that  it  is  the  universal  custom,  usage  and 
understanding  among  note  brokers,  and  dealers  in  commercial 
paper  in  New  York  city,  that  the  transfer  of  the  paper  and  pay- 
ment of  the  money  therefor  shall  be  simultaneous  acts.  (Rub- 
bins  agt.  Seithel,  Ante,  366.) 

11.  An  application  under  §  204  of  the  Code,  to  vacate  an  order  of 
arrest  on  motion,  must  be  made  in  the  same  manner  as  other 
motions  are  made,  to  wit :  a  motion  to  the  court,  and  upon  suffi- 
cient notice.     (Rogers  agt.  McElhone,  Ante,  441.) 

12.  A  county  judge  having  no  power  under  the  Code,  to  hear  a 
motion  as  such,  in  an  action  pending  in  the  supreme  court,  has 
no  power  to  hear  a  motion  on  notice  to  vacate  an  order  of  arrest, 
granted  by  him  in  an  action  in  this  court.     (Id.;  see  to  the  same 
effect  Lancaster  agt.  Boorman,  Ante,  421.) 

13.  The  law  will  never  authorize  and  justify  a  complaint  and  arrest 
for  felony,  on  the  ground  of  false  representations,  by  the  accused, 
when  positive  evidence  of  the  truth  of  his  representations  is  fur- 
nished by  him  to  the  complainants,  or  is  so  described  that  it  can 
be  easily  ascertained.     {Grinnell  agt.  Stewart,  Ante,  478.) 

14.  Where  on  the  trial  there  is  sufficient  proof  of  want  of  probable 
cause  for  the  prosecution,  •malice  may  be  inferred,  and  that  ques- 
tion is  a  proper  one  to  be  submitted  to  the  jury.     (Id.) 

See  SHERIFF.  (Gallarati  agt.  Orser,  4  Bosw.,  94;  and  Met- 
calf  agt.  Stryker,  32  Barb.,  62.) 

15.  Where  on  an  affidavit  stating  positively  a  cause  of  action  which 
per  se  authorizes  the  defendant's  arrest,  an  order  of  arrest  is 
granted,  it  cannot  be  vacated  as  a  matter  of  course  on  affidavits 
merely  denying  such  cause  of  action.     (Cousland  agt.  Davis,  4 
Basic.,  619.) 

16.  A  defendant  may  be  arrested  in  action  for  criminal  conversa- 
tion, on  an  affidavit  stating  the  cause  of  action.     (Straus  agt. 
Schwarzwaelder,  4  Bosw.,  627.) 

See  EXECUTION.     (Kedenburgh  agt.  Morgan,  4  Bosw.,  646.) 

17.  In  an  action  against  a  sheriff  for  not  delivering  over  a  defend- 
ant in  his  custody,  imprisoned  on  a  judgment  alleging  fraud,  it 
is  not  necessary  that  the  complaint  should  aver  that  an  order  of 
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arrest  for  the  defendant  was  obtained — the  necessary  averments 
to  show  neglect  of  duty  on  the  part  of  the  sheriff  arc  sufficient, 
(/•mjr/iagt.  Willdt,  4  Boxw.,  649.) 

18.  In  an  action  against  a  female,  allege  1  to  have  fraudulently  con* 
tiactcd  the  dclt  upon  which  the  action  is  brought,  no  order  of 
arrest  can  be  obtained  against  her.     ( Wheeler  agt.  Hartuxll,  4 
/taw.,  084.; 

19.  The  Metropolitan  police  act,  which  provides  that  "no  person 
holding  office  under  this  act  shall  be  liable  to  military  or  jury 
duty,  nor  to  arrest  on  civil  process,  or  to  service  of  subpoznas 
from  civil  courts,  while  actually  on  duty,"  applies  only  to  per- 
sons while  actually  on  duty,  except  that  the  section  confers  an 
absolute  unlimited  exemption  from  military  and  jury  duty,  and  a 
limited  exemption  "  while  actually  on  duty,"  in  the  other  cases. 
(Squire's  case,  12  Alb.,  38.) 


ASSIGNMENTS  FOR  THE  BENEFIT  OF  CREDITORS. 

1.  J.,  T.  &  S.  were  partners  owing  debts:  J.  sold  out  to  T.  &  S. 
tn  good  faith,  and  received  from  them  upon  the  sale  their  note, 
endorsed  by  B.  for  their  accommodation.     T.  &  S.  continued 
business  awhile  as  partners  and  then  failed,  and  made  a  general 
assignment  in  trust  for  their  creditors,  preferring  this  note,  and 
providing  for  the  payment  pro  rota,  of  the  debts  of  the  old  and 
new  firms, 

Held,  that  the  creditors  of  the  old  firm  had  no  equity  against 
the  partnership  property  of  the  old  firm  in  the  hands  of  the  new 
firm  or  their  assignee ;  that  the  preference  of  the  note  was  not 
fraudulent ;  that  while  partners  are  administering  their  own 
affairs  their  creditors  have  no  lien  upon  or  equity  against  the 
partnership  effects.  (Smith  agt.  Hoicard,  Ante,  121.) 

2.  The  right  of  partnership  creditors  to  have  partnership  effects 
applied  in  equity  to  their  debts,  is  a  right  derived  through  the 
partners,  and  if  they  have  no  such  right   their  creditors  have 
none. 

//.  Id,  also,  that  the  appropriation  of  the  individual  property 
of  the  partners  to  the  payment  of  the  partnership  delta  in  prefer- 
ence to  the  individual  deLts,  is  not  fraudulent  or  illegal.  (Id.) 

3.  A  provision  in  such  an  assignment  authorizing  the  property  of 


548        NEW  YORK  PRACTICE  REPORTS. 

Assignments  for  the  benefit  of  creditors. 

an  insolvent  debtor  to  be  applied  in  part  to  the  payment  of  the 
debt  of  another  person,  for  which  neither  he  nor  his  property  is 
bound,  in  preference  to  his  own  debts,  affords  a  conclusive  pre- 
sumption of  an  actual  fraudulent  intent.  A  creditor  provided 
for  by  a  prior  clause  in  the  assignment  may  avoid  it  by  reason 
of  such  fraudulent  intent.  (Id.) 

4.  Equity  will  reform  an  assignment  in  trust  for  creditors,  making 
preferences,  where  the  draftsman  has  made  a  plain  mistake  in 
reducing  to  form  the  instructions  or  the  expressed  intent  of  the 
assignor,  but  not  his  silent  intent*  (Smith  agt.  Howard,  Ante,  151.) 

5.  But  such  an  instrument  will  not  be  reformed  upon  the  answer 
of  the  defendants,  when  all  the  persons  interested  in  the  assign- 
ment are  not  parties  to  the  action.     (Id.) 

6.  The  $  274  of  the  Code,  that  the  judgment  may  grant  to  the  de- 
fendant any  affirmative  relief,  does  not  apply  to  cases  where  the 
proper  parties  are  not  before  the  court,  and  can  only  be  brought 
in  by  cross  action.     (Id.) 

7.  Evidence  of  mistake  in  reducing  the  assignment  to  writing  is 
not  admissible  to  explain  away  the  fraudulent  intent  expressed 
upon  the  face  of  the  instrument.     (Id.} 

8.  The   omission  of  a  debtor,  who  makes  a  general  assignment 
of  his  property  for   the  benefit   of  creditors,  under  the  act  of 
1860  (Session  Laws,  p.  594),  to  make  and  deliver  to  the  county 
judge  an  inventory  or  schedule  of  his  creditors,  and  the  amount 
owing  to  each,  &c.,  as  required  by  the  second  section  of  that  act, 
does  not  render  the  assignment  void;  the  statute  in  that  par- 
ticular is  merely  directory.     (Evans  agt.  Chopin,  Ante,  289.) 

9.  A  general  assignment  by  a  defendant  of  his  property  for  the 
benefit  of  his  creditors,  does  not  deprive  the  defendant  of  the 
right  to  make  a  motion  to  vacate  an  attachment  previously  granted 
against  him  ;  his  interest  in  the  property  is  not  entirely  divested. 
(Dickerson  agt.  Senham,  Ante,  343.) 

10.  It  is  well  settled  that  a  threat  made  by  a  debtor  to  his  creditor 
to  make  an  assignment  of  his  property  for  the  benefit  of  his 
creditors,  is  no  evidence  of  an  intended  fraudulent  disposition  of 
his  property,  so  as  to  authorize  an  attachment  to  issue  against 
him.     And  this  is  so,  although  the  debtor  promised  when  the 
debt  was  created,  to  give  the  creditor  collateral  security  for  the 
debt,  which  he  failed  to  do. 
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11.  An  assignment  by  a  debtor  of  his  property  for  the  benefit  of 
his  creditors,  is  not  invalidated  because  the  debtor  in  his  own 
estimation,  or  in  fact,  is  solvent.     (Ogden  agt.  Peters,  21  N.  Y. 
R.,  23.) 

12.  A  direction  in  an  assignment  for  the  benefit  of  creditors,  that 
the  assignee  "  convert  the  assigned  property  into  cash  as  soon  as 
the  same  may  conveniently  and  properly  be  done,"  is  harmless 
and  supererogatory.  (Id.;  tee  also  Griffin  agt.  Marquardt,  id.  121; 
Dunham  agt.  Whitehead,  id.   131;  Je&ntp  agt.  Hulse,  id.  168.) 

13.  Associations  organized  under  the  general   banking  law,  are 
within  the  provisions  (1  R.  S.,  603,  $  4,)  prohibiting  any  incor- 
porated company  from  making  any  transfer  or  assignment  in  con- 
templation of  insolvency.     (Robinson  agt.  Bank  of  Alt ic a,  21  N. 
Y.  R.,  406.) 

14.  The  payment  of  a  debt  to  a  bonafide  creditor  is  prohibited  by 
the  statute,  equally  with  a  general  transfer  of  property,  or  an 
assignment  in  trust  for  the  benefit  of  creditors.     A  transfer  is  in 
contemplation  of  insolvency,  as  well  where  the  insolvency  actu- 
ally exists  as  where  it  is  anticipated.     (Id.) 

15.  The  appropriation  by  an  insolvent  firm,  of  partnership  property, 
to  the  payment  of  the  individual  debts  of  one  of  the  partners,  is 
fraudulent  and  void.     Consequently  it  avoids  the  deed  of  assign- 
ment.    (Wilson  agt.  Robertaon,  21  N.   Y.  R.,  587;  S.  C.,  19 
How.,  350.) 

16.  An  assignment  for  the  benefit  of  creditors,  under  the  act  of 
1860,  must  be  duly  acknowledged  before  delivery — proof  of  exe- 
cution by  a  subscribing  witness  is  insufficient.     This  statute 
directing  the  manner  it  shall  be  done,  is  affirmative,  and  must  be 
pursued  strictly  in  that  respect.     (Cook  agt.  Kelley,  12  AM>.,  35.) 

17.  In  an  action  by  a  creditor  to  reach  the  property  of  a  judgment 
debtor,  and  to  set  aside  an  assignment  alleged  to  have  been 
fraudulently  made,  with  intent  to  hinder  and  delay  his  creditor.-, 
and  to  make  the  assignee  personally  liable  for  bad  faith  in  the 
management  of  the  property,  also  alleging  that  the  debtor  had 
at  various    times  made  several  other  conveyances,  in  fraud  of 
creditors;  held,  that  these  facts  constituted  but  one  cause  of 
action,  and  that  the  several  grantees  or  transferees  were  pro- 
perly joined  as  defendants.     (Reed  Agt.  Stryker,  12  Abbott,  47; 
court  of  appeals.) 
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ATTACHMENTS. 

1.  "Where  the  plaintiff,  in  an  action  against  defendant,  a  former 
partner,  states  in  his  complaint  that  there  is  a  large  sum  of 
money  due  from  the  defendant  to  the  plaintiff,  but  says  that  he 
is  unable  to  state  the  amount  and  demands  an  account,  and  that 
the  defendant  pay  what  upon  the  accounting  may  be  found  due, 

Held,  that  he  was  not  entitled  to  an  attachment  against  the 
defendant.  The  Code  requires,  on  issuing  an  attachment,  the 
amount  of  the  claim  to  ce  specified.  (Ackroyd  agt.  Ackroyd, 
Ante,  93.) 

2.  The  mere  opinion  or  belief  of  the  plaintiff  is  not  sufficient  to 
warrant  the  granting  of  this  process.     (Id.) 

3.  Although  it  is  the  practice  in  the  first  district,  on  motion  to 
vacate   attachment  made   solely  upon   the   insufficiency  of   the 
original  papers  upon  which  it  was  granted  ;  that  opposing  affida- 
vits to  support  the  attachment  are  inadmissible,  yet  such  oppos- 
ing affidavits  will  be  allowed  where,  since  the  original  application 
has  been  made,  it  appears  that  there  has  been  a  change  in  the 
relation  and  condition  of  the  parties,  such  as  a  general  assign- 
ment by  the  defendant  for  the  benefit  of  creditors.     (Dickerson 
agt.  Benham,  Ante,  343.) 

4.  A  general  assignment  by  a  defendant  of  his  property  for  the 
benefit  of  his  creditors,  does  not  deprive  the  defendant  of  the 
right  to  make  a  motion  to  vacate  an  attachment  previously  granted 
against  him  ;  his  interest  in  the  property  is  not  entirely  divested. 
(Id.) 

t5.  It  is  well  settled  that  a  threat  made  by  a  debtor  to  his  creditor, 
to  make  an  assignment  of  his  property  for  the  benefit  of  his  credi- 
tors, is  no  evidence  of  an  intended  fraudulent  disposition  of  his 
property,  so  as  to  authorize  an  attachment  to  issue  against  him. 
And  this  is  so,  although  the  debtor  promised  when  the  debt  was 
created  to  give  the  creditor  collateral  security  for  the  debt,  which 
he  failed  to  do.  (Id. ) 

6.  In  order  to  secure  a  lien  upon  property  by  virtue  of  an  attach- 
ment, whether  issued  under  the  Revised  Statutes  or  under  the 
Code,  there  must  be  an  actual  levy  or  seizure  of  the  property ; 
and  this  is  the  rule  as  to  real  estate,  and  the  return  of  the  writ, 
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or  the  inventory  attached,  is  the  evidence  of  the  seizure.     (Yale 
agt.  Demick,  Ante,  430.) 

7.  But  the  priority  of  liens,  where  several  such  attachments  aro 
issued  against  the  same  defendant,  and  levied  upon  the  same 
property,  is  determined  by  the  Revised  Statutes  (3  R.  S.,  045, 
bth  ed.,  §§  14,  15,)  and  the  attachment  first  delivered  to  the  officer 
has  priority,  although  a  seizure  of  the  property  may  be  first  inado 
under  an  attachment  subsequently  delivered  to  him  or  his 
deputy.  (Id.) 

See  SHERIFF.     (Mayhew  agt.  Duncan,  32  Barb.,  87.) 


ATTORNEYS  AND  COUNSELLORS. 

1.  An  order  of  the  general  term  of  the  supreme  court,  denying  an 
application  for  admission  to  practice  as  an  attorney  and  counsel- 
lor at  law,  is  appealable  to  this  court.  (Matter  of  Henry  W.  Cooper, 
Ante,  1 ;  court  of  appeals.) 

2.  It  is  a  general  rule  that,  whenever  the  law  confers  a  right,  and 
authorizes  an  application  to  a  court  of  justice  to  enforce  that 
right,  the  proceedings  upon  such  an  application  arc  to  be  regard- 
ed as  of  a  judicial  nature  (not  executive  or  administrative ;)  and, 
according  to  the  definition  of  the  Code  of  Procedure,  an  applica- 
tion to  enforce  such  right  is  a  remedy  ;  and  remedies  being  divi- 
ded into  "actions"  and  "special  proceedings,"  the  application 
must  be  considered  a  special  proceeding.     (Id.) 

3.  The  act  entitled  "An  act  relative  to  the  Law  School  of  Colum- 
bia College,"  passed  April  7,  1860,  providing  for  the  examina- 
tion by  a  law  committee,  of  graduates,  and  their  admission  to 
practice  as  attorneys  and  counsellors  at  law  in  all  the  courts  of 
this  State,  held  to  be  valid  and  constitutional.     (Id.) 

4.  An  attorney  has  a  lien  to  the  extent  of  his  rox/x.  not  only  upon 
the  judgment  obtained  by  him,  but  also  upon  all  the  incidents  of 
the  judgment  or  securities  for  its  payment,  including  the  under- 
taking of  bail  in  the  action.     (ShacHelun  agt.  Hurt,  Ante,  :'.'.».) 

5.  He  can  maintain  an  action  upon  such  undertaking  in  the  name 
of  his  client  to  enforce  the  collection  of  his  costs ;  and  the  client 
cannot,  by  any  release  or  discharge,  prevent  a  recovery,  or  affect 
such  right  of  the  attorney.     (Id.) 

6.  A  court  of  justice  of  the  peace  has  jurisdiction  of  such  action.  ( Id.) 
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7.  Where  the  wife  commences  an  action  of  divorce  against  her  hus- 
band, and  pending  the  litigation  the  parties  become  reconciled 
and  settle  the  action,  and  live  together  again  as  man  and  wife, 
the  husband  is  not  liable  for  the  costs  of  her  attorney.     (Phil- 
lips agt.  Simmons,  Ante,  342.) 

8.  In  an  action  against  several  defendants  jointly  interested  (on  an 
indemnity  bond)  who  appear  and  defend  by  separate  attorneys, 
and  succeed  in  the  action,  they  are  entitled  to  recover  separate 
bills  of  costs  as  they  have  appeared,  there  appearing  nothing  col- 
lusive or  unfair,  but  on  the  contrary  the  defences  being  con- 
ducted separately  in  good  faith.     (Bridgeport  Fire  and  Marine 
Insurance  Co.  agt.  Wilson,  Ante,  511.) 

9.  A  practicing  attorney  is  disqualified  as  well  under  the  Code  as 
formerly,  from  becoming  bail  in  a  civil  action.     The  objection 
must  be  taken  by  exception  where  such  bail  is  put  in  for  the 
defendant.     (Miles  agt.  Clark,  4  Bosw.,  632.) 

10.  Where  the  parties,  before  trial,  settle  the  action,  bona  fide  on 
the  part  of  the  defendant,  without  any  intent  to  deprive  the 
plaintiff's  attorney  of  his  costs,  held  valid;    and  a  judgment 
entered  by  plaintiff's  attorney,  after  notice  of  such  settlement, 
set  aside  as  irregular.     As  between  the  parties,  an  attorney  as 
such  has  no  lien  upon  the  subject  of  the  action,  and  the  parties 
may  settle  and  discharge  it  before  judgment,  without  consulting 
him,  if  there  be  no  collusion  between  them  to  deprive  the  attor- 
ney of  his  costs.     (McDowell  agt.  Second  Avenue  R.  R.  Co.,  4 
JSosiv.,  670.)  * 

*  Whatever  may  have  been  the  former  rules  and  practice  in  reference  to  this  sub- 
ject, it  would  seem  that,  under  the  Code,  the  rule  established  in  this  case  should 
not  prevail.  Because,  DOW,  the  attorney  is  authorized  (as  in  this  case)  to  make  an 
agreement  with  his  client  for  a  certain  amount  of  the  recovery  in  the  action ;  and 
the  opposite  party,  like  all  other  persons,  is  supposed  to  know  the  law ;  and  when 
he  settles  the  action  with  his  adversary,  he  must  have  notice,  of  course,  that  his 
adversary  has  an  attorney  employed  in  the  action,  and  that  such  attorney  may  have 
an  agreement  with  his  client  for  a  certain  portion  of  the  claim  which  he  is  about  to 
settle.  This  statutory  notice  must,  in  our  judgment,  conclude  the  opposite  party 
from  making  any  bona  fide  settlement  in  the  absence,  or  without  notice,  to  the 
attorney  who  prosecutes  and  has  an  equitable  lien  upon  the  claim  intrusted  to  him. 
If  otherwise,  no  attorney  is  safe  in  prosecuting  any  claim,  except  he  give  a  notice 
accompanying  the  summons  (and  which  would,  if  such  a  practice  is  to  prevail,  be 
printed  and  made  part  of  it,)  that  the  defendant  must  not  settle  the  action  with 
the  plaintiff  before  judgment,  without  notice  to  the  attorney,  and  the  payment  of  his 
costs.  Such  a  practice  would  undoubtedly  be  more  useful  than  ornamental. — [En. 
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See  SHERIFF.     (Afayhew  agt.  Duncan,  32  Barb.,  87.) 

11.  Where  an  attorney  appears  for  a  party  in  an  action  without 
authority,  and  suffers  or  confesses  a  judgment  which  charges  the 
innocent  party  with  a  debt  which  he  does  not  owe,  and  creating 
a  lien  which  may  deprive  him  of  his  property  against  his  will,  it 
is  a  wrongful  act,  which  the  courts  are  bound  to  redress.     Nor 
will  the  party  be  compelled  to  seek  his  remedy  against  the  attor- 
ney.    The  court  will  stay  the  proceedings,  and  give  the  party  an 
opportunity  to  answer  to  the  merits,  preserving  the  plaintiff's 
lien.     (Ellsworth  agt.  Campbell,  32  Barb.,  134.) 

12.  A  subpoana  issued  for  a  witness  is  "process  '*  within  the  mean- 
ing of  the  statute  (2  R.  S.,  287,  §70,)  prohibiting  any  person 
not  the  general  law  partner  of  an  attorney,  or  a  clerk  in  hitj 
office,  from  suing  out  any  process,  &c.,  in  the  name  of  such  attor 
ney.     (Yorks  agt.  Peck,  32  Barb.,  350.) 

13.  The  supreme  court  has  power  to  relieve  a  party  to  an  action 
pending  in  it,  from  a  judgment  or  order  obtained  against  him  by 
reason  of  the  negligence,  ignorance,  or  fraud  of  his  attorney, 
without  any  reference  to  an  action  against,  or  to  the  responsi- 
bility of  the  attorney.     (Sharp  agt.  Mayor,  &c.,  of  New  York, 
32  Barb.,  578  ;  8.  C.,  19  Hmo.,  193.) 

14.  It  is  the  right  of  a  municipal  corporation,  by  its  proper  officers, 
to  apply  to  the  court  for  protection ;  and  it  is  the  duty  of  the 
court  to  grant  it,  if  it  is  made  to  appear  that  the  conduct  of  their 
counsel  is  prejudicial  to  the  rights  of  the  city — especially  where 
the  legislature  has  conferred  upon  the  corporation  counsel  the 
management  of  all  civil  actions,  independent  of  any  directions 
from  its  officers.     The  duty  of  the  counsel  to  the  corporation  of 
New  York,  in  reference  to  referring  causes,  and  to  appeal  from 
judgments  stated.     (Id.)  . 

BAIL. 

1.  By  §  191  of  the  Code,  it  is  obvious  that  the  legislature  designed 
not  to  change  the  practice,  but  to  allow  it  to  remain  as  it  was 
before,  respecting  the  time  in  which  6ai7  may  apply  for  further 
time  in  which  to  surrender  their  principal  after  the  expiration 
of  twenty  days  from  the  commencement  of  the  action  against 
them,  and  also  as  to  the  grounds  of  such  application.  (Agreeing 
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with  Gilbert  agt.  Bulkley  1  Duer,  668.)  (Bank  of  Geneva  agt. 
Reynolds,  Ante,  18;  8.  G.,  12  Abb.,  81.) 

2.  Before  the  Code  the  practice  was  well  settled,  that  where  bail, 
by  reason  of  circumstances  over  which  they  had  no  control,  were 
prevented  from  making  the  surrender  within  the  regular  time,  the 
court  would  enlarge  the  time  to  surrender;  and  this  might  be  done, 
although  no  application  had  been  made,  or  order  to  stay  proceed- 
ings obtained  within  the  regular  time  for- making  the  surrender. 
What  grounds  have  been,  and  are,  considered  sufficient  to  grant 
such  application,  examined  and  stated.     (Id.) 

3.  Where  the  surrender  has  been  made  within  the  regular  time  al- 
lowed by  law,  the  rule  seems  to  be  that  the  bail  are  entitled 
under  a  substantial,  if  not  technical,  legal  right  to  an  exoneretur, 
although  they  are  fully  indemnified.     But  it  is  clear,  upon  gene- 
ral principles,  that  where  the  bail  ask  a  favor  of  the  court,  no 

further  time  should  be  granted  them  for  the  surrender  of  their 
principal  where  they  have  the  means  in  their  hands,  or  at  their 
command,  of  indemnifying  themselves  in  case  of  a  recovery 
against  them.  (Id.) 

4.  And  it  should  properly  be  shown  as  a  part  of  the  application 
that  the  bail  had  no  indemnity  and  would  suffer,  unless  allowed 
to  surrender,  before  further  time  should  be  granted.     (Id.) 

5.  An  order  of  special  term  granting  defendants  who  are  sued  as 
bail,  further  time  to  render  their  principal,  is  not  appealable; 
but  in  this  case,  the  appellate  court  said  that  a  rehearing  at 
special  term  ought  to  be  had.     (Id.) 

6.  The  courts  possess  the  power  to  let  to  bail  for  murder,  even  after 
indictment ;  but  they  never  exercise  it,  unless  after  a  trial  and  a 
disagreement  of  the  jury,  or  in  some  other  manner  there  appears 
to  be  great  doubt  of  a  conviction  ever  being  obtained.     (People 
agt.  Collins,  Ante,  111.) 

7.  The  prisoner  in  this  case,  having  been  legally  committed  to  jail 
for  the  crime  of  murder,  by  a  regular  inquisition  of  a  coroner's 
jury,  and  it  appearing  that  there  was  probable  cause  for  charging 
him  with  such  offence,  held  that  he  should  not  be  let  to  bail,  but 
should  be  remanded  to  prison,  there  to  await  the  action  of  the 
grand  jury.     (Id.) 

8.  No  court  has  authority  to  suspend  sentence  indefinitely,  against 
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criminals  who  have  been  found  guilty  by  a  jury,  or  have  pleaded 
guilty.     (People  agt.  Morrixette,  Ante,  118.) 

9.  No  suspension  of  sentence,  or  stay,  is  authorized,  except  upon 
a  certiorari  or  irrit  of  error,  on  application  in  arrest  of  judg- 
ment, or  for  a  new  trial.     (Id.) 

See  SHERIFF.     (Gallarati  agt.  Orxer,  4  JSostc.,  94  ;  and  Met- 
calfagt.  Ktryter,  32  Barb.,  62.) 

10.  A  practicing  attorney  is  disqualified,  as  well  under  the  Code 
as  formerly,  from  becoming  bail  in  a  civil  action.     The  objec- 
tion must  be  taken  by  exception  to  the  bail,  where  it  is  put  in 
for  the  defendant.     (Miles  agt.  Clark,  4  Bosw.,  632.) 


BANKS  FOR  SAVINGS. 

1.  A  saving?  bank,  that  pays  nothing  for  the  money  it  receives,  and 
agrees  to  re-pay  the  same  to  the  depositor  personally,  or  to  his 
order,  upon  the  production  of  a  book,  which  is  delivered  to  him, 
crediting  him  with  the  amount,  hold  the  money  as  the  agent  or 
bailee  of  the  depositor,  under  a  personal  contract  to  restore  it  or 
its  amount.     (Lund  agt.  Seaman's  Bank,  Ante,  461.) 

2.  And  such  bank  is  not  at  liberty  to  repudiate  such  agreement 
and  relation  where  the  assignee  of  the  depositor  claims  the  fund 
under  an  order  of  the  latter,  and  ask  that  a  third  party  claiming 
such  fund  may  be  substituted  as  defendants  in  its  place,  under 
§  122  of  the  Code ;  because  the  nature  of  the  cause  of  action  of 
the  plaintiff  is  not  the  same  against  the  bank  as  against  the  third 
party.     (Id.) 

3.  Where   a   party  sought  to  be  substituted  under  $  122,  upon 
proper  notice  served,  have  not  appeared  upon  the  motion  and 
made  their  claim,  nor  signified  its  particular  character,  nor  their 
willingness  to  assume  the  position  of  real  defendants,  nor  their 
pecuniary- ability  to  respond  for  the  costs  of  an  unsuccessful  liti- 
gation, the  motion  will  be  denied.     Especially  so  where  the  party 
sought  to  be  brought  in  are  non-residents.     (Id.) 

4.  It  is  not  clear  that  any  other  condition  granting  such  a  motion 
is  contemplated  to  be  imposed  upon  the  defendants  than  making 
a  deposit  in  court  of  the  amount  of  the  debt.     (Id.) 

5.  A  regulation  of  a  savings  bank,  requiring  the  production  of  the 
depositor's  pass  book  before  he  should  be  entitled  to  receive  any 


556        NEW  YORK  PRACTICE  REPORTS. 

Bills  of  exchange  and  promissory  notes. 

payment,  is  reasonable  in  a  general  sense ;  but  proof  of  the  loss 
of  the  pass  book,  or  inability  to  find  it  after  proper  search,  will 
excuse  the  non-production,  and  entitle  the  depositor  to  his  money. 
(Warhus  agt.  Bowery  Savings  Sank,  21  N.  Y.  R.,  543.) 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  Under  the  former  system  of  pleading  it  was  necessary,  in  an 
action  on  the  common  money  counts,  to  recover  on  a  promissory 
note  against  maker  and  surety,  to  declare  specially  on  the  note, 
in  order  to  recover  against  the  surety ;  that  is :  A  declaration 
on  the  common  money  counts  alone  was  insufficient  to  recover 
against  the  surety,  (where  he  appeared  as  surety  on  the  face  of 
the  note,)  because  the  note  could  not  be  given  in  evidence  against 
the  surety  as  money  loaned,  or  money  had  and  received  by  him 
to  the  plaintiff's  use.     (Osgood  agt.  Whittelsey,  Ante,  72.) 

2.  But  where  the  action  is  on  the  note  itself,  which  was  authorized 
under  the  former  system,  as  well  as  now,  under  §  120  of  the  Code, 
this  rule  is  not  applicable.     (Id.) 

3.  Ordinarily,  where  a  defendant  asks  a  favor  of  the  court,  to  wit : 
for  leave  to  withdraw  a  demurrer  and  to  put  in  an  answer,  he  must 
show  that  his  demurrer  was  put  in  in  good  faith ;  that  is,  to  dispose 
of  the  cause  on  the  merits.     (Id.) 

4.  The  mere  promise  to  extend  the  time  of  payment,  on  receiving 
a  part  of  the  debt,  is  not  such  an  extension  as  to  discharge  the 
surety.     There  must  be  some  new  consideration  for  the  promise. 
(Id.) 

5.  The  court  in  the  exercise  of  a  sound  discretion,  will  not  permit 
a  defendant,  who  asks  a  favor,  to  interpose  the  statute  of  limita- 
tions, where  he  in  effect  concedes  that  the  debt  has  not  been 
paid.     (Id.) 

6.  The  premium  notes  given  to  and  held  by  a  mutual  insurance 
company,  are  liable  to  pay  losses  arising  under  cash  policies 
issued  by  the  company.     (White  agt.  Havens,  Ante,  177  ;  court 
of  appeals.) 

7.  Where  an  individual,  a  resident  of  the  state  of  Wisconsin,  pur- 
chased a  bill  of  goods  in  the  city  of  New  York,  on  an  agreement 
to  give  his  note  therefor,  to  be  indorsed  by  a  certain  person  re- 
siding in  the  state  of  Illinois ;  that  the  goods  were  delivered  and 
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the  note  executed  by  the  maker  in  the  city  of  New  York,  pay- 
able at  the  bank  of  the  indorser  in  Illinois,  where  the  indorser 
made  his  indorsement,  and  which  was  subsequently  sent  by  the 
maker  by  mail,  and  recetved  by  the  vendors  of  the  goods  in  New 
York,  in  pursuance  of  the  agreement, 

Held,  that  the  contract  of  the  maker  was  to  be  performed  in 
Illinois  ;  but  the  contract  of  the  indorner  was  to  be  performed  in 
Afew  York,  and  was  governed  by  the  laws  of  New  York.  (Lee 
agt.  Selleclc,  Ante,  275.) 

8.  An  acceptor  of  a  bill  of  exchange  for  the  accommodation  of  the 
drawer,  is  regarded  in  law  as  the  principal  debtor,  as  between 
him  and  a  bona  fide  holder.      (Bank  of  Toronto  agt.  Hunter, 
Ante,  292,  and  4  flosiv.,  646.) 

9.  But  as  between  the  acceptor  and  the  drawer,  the  acceptor  stands 
in  the  relation  of  surety  for  the  drawer,  and  his  equity  in  relation 
to  any  securities  belonging  to  the  drawer  held  by  the  owner  of 
the  bill  to  secure  its  payment,  is  the  same  as  it  would  be  if  his 
suretyship  appeared  on  the  face  of  the  bill.     (Id.) 

10.  The  surety  (acceptor)  is,  therefore,  in  equity  entitled,  on  pay- 
ment of  the  bill,  to  be  aubro  gated  to  the  position  of  the  owner  of 
the  bill,  in  respect  to  such  securities.     (Id.) 

11.  Where  the  plaintiff,  &  foreign  corporation,  brought  their  action 
against  an  accommodation  acceptor  residing  in  our  jurisdiction, 
and  it  appearing  that  the  plaintiff  held  securities  for  the  payment 
of  the  bill,  lodged  with  it  by  the  drawers,  and  that  the  drawers 
were  insolvent, 

Jfdd,  that  the  defendant  might  in  his  answer,  in  the  nature  of 
a  cross-bill  in  equity,  demand  subrogation  as  to  such  securities, 
upon  payment  of  the  amount  due  the  plaintiff;  and  that  this 
relief  could  be  granted  without  bringing  in  or  making  the  drawers 
]>:irties  to  the  suit.  (Id.) 

12.  Where  a  check  (or  negotiable  paper)  is  made  and  delivered  to 
a  person  for  the  sole  purpose  of  raising  money  on  it,  and  an  ex- 
press agreement  to  take  up  a  former  check  of  the  same  amount, 
which  had  been  previously  loaned  by  the  drawer  to  the  per>»n 
receiving  it,  and  the  latter,  instead  of  using  the  check  fur  >u.  h 
purpose,  indorses  and  transfers  it  to  a  third  person  on  account  of 
a  prior  indebtedness  due  to  the  latter  from  such  imlor-er,  and  fur 
which  credit  is  given  by  such  third  person  to  the  indorser,  the 
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drawer  has  his  remedy  inequity,  (although  he  might  be  protected 
at  law,)  and  by  an  injunction  against  the  holder  of  the  check  to 
restrain  its  negotiation.  (Clark  agt.  Gallagher,  Ante,  308.) 

13.  The  latter  is  not  a  bonafide  holder  for  value,  although  he  was 
ignorant  of  the  purpose  for  which  the  check  was  made,  and  the 
agreement  under  which  it  was  to  be  used.  (Id.) 

14.«  Where  the  plaintiffs  agreed  to  sell  to  one  of  the  defendants, 
three  promissory  notes  at  a  stipulated  price,  and  permitted  him 
to  take  them  from  their  office  without  exacting  payment,  and 
nothing  said  about  giving  credit;  that  said  defendant  agreed 
to  sell  said  notes  to  the  other  defendant,  and  permitted  him  to 
take  them  in  the  same  way,  and  the  latter  forthwith  sold  and 
delivered  the  notes  to  bonafide  customers,  received  the  money, 
and  appropriated  part  of  it  to  his  own  use,  and  sent  the  remain- 
der, with  a  note,  through  the  first  defendant  to  the  plaintiffs, 

Held,  that  both  defendants  were  properly  arrested  and  held  to 
bail ;  it  appearing  that  all  the  parties  were  note  brokers,  and  the 
plaintiffs  alleged  that  they  never  intended  to  give  credit  to  the 
first  defendant,  and  that  it  is  the  universal  custom,  usage  and 
understanding  among  note  brokers  and  dealers  in  commercial 
paper  in  New  York  city,  that  the  transfer  of  the  paper  and  pay- 
ment of  the  money  therefor  shall  be  simultaneous  acts.  (Rob- 
bins  agt.  Seithel,  Ante,  306.) 

15.  A  party  who  discounts  a  negotiable  promissory  note  indorsed 
by  the  payee  who  is  a  corporation,  under  circumstances  indu- 
cing a  belief  that  it  is  a  business  note,  can  recover  the  amount 
of  the  note  as  a  bona  fide  owner  and  holder  for  value,  although 
in  truth,  the  note  was  a  mere  accommodation  note,  and  the  in- 
dorsement of  the  corporation  consequently  unauthorized.     (BoN- 
NEY,  J.,  dissenting.)     (Mechanics'  Banking  Association  agt.  N. 
Y.  and  Saugerties  Lead  Co.,  Ante,  509.) 

16.  Where  a  broker  loans  money  on  a  promissory  note,  as  the  agent 
of  another,  and  charges  and  receives  a  commission  for  the  loan, 
without  the  knowledge  or  participation  of  the  lender,  the  trans- 
action is  not  usurious.     (North  agt.  Sargent,  Ante,  519.) 

17.  Where  Say  re  testified  that  he  loaned  the  money  to  Harden- 
burgh,  took  the  note  and  gave  it  to  Hay  ward,  from  whom  he 
(Say re)  got  the  money,  and  that  Ilayicard  received  a  ahare  of 
the  money  paid  to  him,  held,  that  this  evidence  did  not  warrant 
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the  jury  in  finding  the  note  usurious.      New  trial   ordered. 
(Seems  to  te  a  pretty  close  case. )     (Id.) 

18.  The  indorser  of  a  promissory  note  dishonored  on  Saturday  is 
duly  charged,  where  the  agent  for  its  collection,  not  being  able 
to  ascertain  the  indorser's  residence,  mails  notice  of  its  non-pay- 
ment on  the  following  Monday,  to  his  principal,  and  the  latter, 
on  the  next  day  after  its  receipt,  mails  notice  to  the  indorser. 
And  it  is  immaterial  whether  the  holder  appears  on  the  note  as 
indorser.     (Farmers'  Bank  of  Bridgeport  agt.  Vail,  21  JV.   )'. 
B.,  485.) 

19.  A  draft  issued  by  a  banking  association,  and  taking  effect  by 
delivery,  but  post  dated,  is,  it  teemx,  within  the  prohil  ition  of 
the  statute  (1840)  against  bills  or  notes  not  payable  on  demand. 
(Oneida  Bank  agt.  Ontario  Bank,  21  N.  Y.  R.,  490.) 

20.  A  person  who  intrusts  another  with  his  acceptance  in  Hank,  is 
responsible  to  a  hona  fide  holder,  although  the  blank  is  filled 
with  a  sum  exceeding  that  agreed  upon,  and  although  it  be  a 
forgery.     ( Van  Duzer  agt.  ffoice,  21  N.  Y  ft.,  531.) 

21.  Where  a  promissory  note  is  made  payable  to  the  order  of  the 
maker,  and  is  signed  and  indorsed  by  him,  he  thereby  contracts 
with  whomsoever  may  be  the  legal  indorsee  when  it  becomes  pay- 
able, to  pay  it  to  him.     (Smith  agt.  Gardner,  4  Basic.,  54.) 

See  USURY.     (Elvxll  agt.  Chamberlain,  4  Bosic.,  320;   77  « 
De  Wolf,  id.,  573;  Jncetl  agt.  Wright,  12  Abb.,  55.) 

22.  It  is  not  sufficient  to  charge  an  indorser  of  negotiable  paper, 
to  leave  notice  of  protest  at  a  building  in  a  city  corresponding  in 
number  with  that  written  under  his  indorsement,  without  prov- 
ing that  such  building  was,  at  the  time,  the  indorser's  place  of 
residence  or  business,  and  was  left  with  some  proper  person 
therein.     Nor  is  it  sufficient  that  a  notice  was  sent  to  the  in- 
dorser's office,  without  proving  that  it  was  there  delivered  to 
him,  or  to  some  person  in  charge  thereof,  or  that  no  such  deliv- 
ery could  be  made.     (Davenport  agt.  Gilbert,  4  Bomc.,  532.) 

23.  It  is  a  condition  precedent  to  the  liability  of  a  guarrantor  of 
a  note,  that  the  principal  debtor  be  prosecuted  with  due  diligence 
and  within  a  reasonable  time.     What  is  a  reasonable  time  nm-t 
depend  upon  the  particular  circumstances  of  each  case.     Win  n- 
the  guarrantor  relies  upon  tbis  defence,  he  must  raise  and  pre- 
sent it  distinctly  to  the  court.     ( GallagersLgt.  White,  32  Barb.,  92.) 
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24.  Where  a  subsequent  holder  prosecutes  a  guarantor,  it  is  com- 
petent for  the  guarantor  to  show  that  it  was  not  the  intention 
of  the  parties  that   the  guaranty  should   accompany  the  note, 
but  otherwise.     (Id.) 

See  MARRIED  WOMEN.     (Dillaye  &gt.  Parks,  32  .Bark,  132.) 

25.  A  stipulation  in  a  promissory  note  by  the  maker,  waiving  any 
right  of  exemption  of  his  property  from  execution,  on  the  debt, 
will  not  make  his  exempt  property  by  law,  liable  to  the  execu- 
tion.    (Kneetle  agt.  Neivcomb,  32  Barb.,  169.) 

26.  Where  the  holder  of  negotiable  paper  which  was  procured  by 
fraud,  undertakes  to  enforce  the  same  against  the  party  defrauded, 
he  must  show  that  he  parted  with  a  good  and  valuable  conside- 
ration for  it.     Where  the  transfer  of  such  paper  is  not  in  pay- 
meut  and  discharge  of  a  prior  indebtedness  as  between  the  par- 
ties, held,  that  it  was  not  a  transfer  in  payment,  so  as  to  cut  off 
the   equities   of  third  persons,  under  the  circumstances  of  this 
case.     (Farrin<iton  agt.  Frankfort  Bank,  32  Barb.,  183.) 

27.  Where  an  accommodation  note  executed  by  the  maker  to  the 
payee  or  bearer,  and  for  the  benefit  of  the  latter,  and  subse- 
quently signed  by  the  payee,  without  the  knowledge  of  the 
maker,  and  thereupon  a  guaranty  was  executed  upon  the  note  by 
a  third  person,  and  the  guarantor  sold  it  for  a  larger  premium 
than  the  legal  rate  of  interest,  held,  that  the  holder  was  entitled 
to  recover  of  the   guarantor.     (Burton  agt.  Baker,  32  Barb., 
241.) 

28.  The  acceptance  of  a  bill  of  exchange,  (which  may  be  made  at 
any  particular  bank  or  place  within  the  town  or  city  where  the 
drawee  resides,)  making  it  payable  at  a  different  place  from  that 
in  which  the   drawee   resides   is  a  material  departure  from  the 
tenor  of  the  bill,  and  a  presentment  at  such  place  is  not  sufficient 
to  charge  the  drawer.     (Niagara  District  Bank  agt.  Fainnan 
Manufacturing  Co.,  32  Barb.,  403.) 

29.  An  agreement  by  the  plaintiff  to  extend  the  time  for  payment 
of  a   promissory  note    made    by  the    defendant,  provided    that 
another  note,  made  by  the  defendant  and  held  by  the  plaintiff,  is 
paid  at  maturity,  is  void  for  want  of  consideration,     (ffoare  agt. 
Graham,  3  Camp.,  57;  Pabodie,  agt.  King,  12  JbAn.,  426;  Ful- 
ton agt.  Matthews,  15  id.,  433  ;  Miller  agt.  Hoibrook,   1   Wend., 
317  ;  Reynold*  agt.  Ward,  5  id.,  501 ;   Thompson  agt.  Ketchum, 
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8  John.,  198  ;  Fitzhugh  agt  liunyon,  id.,  375  ;  Wells  agt.  Bald- 
win, 18  id.,  45.)  The  force  and  effect  of  a  contract  must  be  de- 
termined by  the  contract  itself,  and  not  by  the  proof  aliunde; 
and  this  general  rule  of  law  is  as  applicable  to  notes  as  to  other 
written  instruments.  (SIcCurtie  agt.  Stevens,  13  Wend.,  527; 
Parsons  agt.  Gaylord,  3  John.,  463 ;  Edwards  on  Promissory 
Note*,  313 ;  Pratt  agt.  Gulick,  13  Barb.,  297  ;  Payne  agt.  Ladue, 
1  Hill,  116;  Erwin  agt.  Sounders,  1  Coto.,  249;  //un/  agt.  ^4d- 
aniK,  7  Mass.,  518  ;  Stackpole agt.  Arnold,  11  id.,  27  ;  Tryon  agt. 
Jennings,  12  ^166.,  33.) 

BILL  OF  PARTICULARS. 

1.  Unless  the  defendant  is  misled,  a  variance  between  the  proofs 
and  the  bill  of  ^particulars  produced  by  the  plaintiff,  will  not  be 
deemed  material.  It  is  not  the  office  of  a  bill  of  particulars  to 
state  the  grounds  upon  which  the  plaintiff  claims  to  recover;  it 
is  only  to  identify  the  items  and  particulars  of  his  claim  by  speci- 
fying them.  (Seaman  agt.  Low,  4  Bosw.,  337.) 

BOARD  OF  HEALTH. 

1.  A  certiorari  will  not  be  allowed  to  review  questions  of  jurisdic- 
tion of  a  legislative  character,  possessed  by  the  board  of  health 
of  the  city  of  New  York,  even  though  they  might  exceed  the 
powers  vested  in  them.     (People  agt.  Board  of  Health,  Ante, 
458  ;  8.  C.,  12  Abb.,  88.) 

2.  Where  a  board  of  health  declared  and  adjudged,  by  a  resolu- 
tion, that  the  darning  of  the  water  in  a  particular  river  was  "a 
dangerous  nuisance,  and  detrimental  to  the  health  of  the  inhabi- 
tants," and  that  such  nuisance  be  removed  within  three  days, 
hel'J,  that  this  was  too  vague,  indefinite  and  uncertain  to  autho- 
rize the  removal  of  a  mill  dam  across  a  river,  by  means  of  which 
the  water  had  been  applied  as  a  power  for  driving  machinery  for 
more  than  sixty  years.     (Rogers  agt.  Barker,  32  Barb.,  447.) 
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CARTMAN. 

1.  A  person  performing  services  as  a,  public  cartman  in  the  city  of 
New  York,  without  having  a  city  license,  as  such  cartman,  can- 
not recover  for  such  services.  (Ferdon  agt.  Cunningham,  Ante, 
154.) 

CASE. 

1.  Where  a  proposed  case  is  served,  it  is  irregular  for  the  adverse 
party  to  serve,  by  way  of  amendment,  a  case  drawn  by  himself 
as  a  substitute.     The  settled  practice  requires  that  the  lines  of 
the  case  offered  be  numbered,  and  that  the  amendments  should 
be  proposed  in  detail ;  that  they  be  written  on  the  proposed  case, 
or  on  a  separate  paper,  with  a  reference  specifying  the  line  and 
page  of  the  original ;  and  that  before  the  case  and  amendments 
are  submitted  for  settlement,  the  place  or  passage  where  amend- 
ments are  to  be  made  or  inserted,  be  distinctly  marked  on  the 
case  submitted.     (Stuart  agt.  Binsse,  4  Sosw.,  616.) 

2.  In  addition  to  this,  the  rules  of  the  court  (1858,  No.  36)  require 
that  the  party  proposing  a  case  or  exceptions  shall  himself  ex- 
amine the  amendments,  and  mark  upon  each  his  assent  or  objec- 
tion.    The  same  rules  forbid  the  proposal  to  strike  out  large 
portions  of  the  case  in  mass,  by  a  single  amendment.     If  a  pro- 
posed case  should  be  so  inaccurate  as  to  render  it  practically 
impossible  to  correct  it,  without  nearly  the  whole  of  it,  a  special 
application  may  be  made  for  leave  to  serve  a  substitute,  instead 
of  making  as  many  amendments  as  there  are  lines  or  sentences. 
(Id.) 

CAUSE  OF  ACTION 

1.  To  authorize  this  court  to  entertain  jurisdiction  of  an  action  by 
or  against  a.  foreign  corporation,  the  cause  of  action,  or  the  sub- 
ject of  the  action,  or  at  least  some  property  to  be  acted  upon,  must 
have  arisen,  or  be  situated  within  our  jurisdiction,   ( Cumberland 
Coal  and  Iron  Co.  agt.  Hoffman  Steam  Coal  Co.,  Ante,  62.) 

2.  It  seems  that  even  the  domestic  origin  of  the  cause  of  "«*' 
although  allowed  bv  th*1  r*~*- 
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bably  would,  be  disregarded  by  other  states  when  called  upon  to 
give  effect  to  the  judgment.     (Id.)  f 

3.  Where  a  judgment  or  decree  of  a  foreign  tribunal  (Canada)  shows 
that  it  was  for  funds  embezzled  or  misapplied  by  the  defendant 
acting  in  a  fiduciary  capacity,  the  plaintiff  may  rely  upon  the 
original  cause  of  action,  in  bringing  his  action  here,  and  causing 
the  defendant's  arrest.  The  plaintiff  is  not  concluded  by  the 
decree  from  charging  the  defendant  with  embezzlement  or  breach 
of  trust,  although  he  might  be  as  to  the  amount  of  the  moneys 
embezzled  or  misapplied.  (Arthurton  agt.  Dalley,  Ante,  311.) 

CERTIORARI. 

1.  The  supreme  court,  or  any  justice  thereof,  have  no  power  or 
authority  to  issue  a  common  law  writ  of  certiorari  to  remove  into 
that  court  a  summary  statutory  proceeding  pending  and  unde- 
termined before  a  county  judge,  or  any  judge  of  the  court  of 
common  pleas  of  the  city  and  county  of  New  York.     It  is  only 
the  final  adjudications  and  determinations  of  such  special  officers 
and  tribunals  which  can  thus  be  removed.     (Devlin  agt.  Plait, 
Ante,  167.) 

2.  A  certiorari  will  not  be  allowed  to  review  questions  of  jurisdic- 
tion of  a  legislative  character,  possessed  by  the  board  of  health 
of  the  city  of  New  York,  even  though  they  might  exceed  the 
powers  vested  in  them.     (People  agt.  Board  of  Health,  Ante, 
458  ;  S  C.,  12  Abb.,  88.) 

CHATTEL  MORTGAGE. 

1.  Is  not  discharged  by  the  payment  of  the  original  note  after  pro- 
test, to  which  it  was  given  as  collateral  security,  where  such  note 
was  paid  out  of  the  proceeds  of  a  new  note  given  for  that  express 
purpose.  (Chapman  agt.  Jenkins,  32  Barb.,  164.) 

See  RAILROADS.  (Stevens  agt.  Buffalo  and  N.  Y.  City  R.  R. 
Co.,  32  Barb.,  590;  and  Beardsley  agt.  Ontario  Bank,  id.,  619.) 

See  SALE.     (Ludden  agt.  Hazen,  32  Barb.,  650.) 
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CHOSE  IN  ACTION. 

1.  A  complete  title  to  a  chose  in  action,  consisting  of  a  debt  due 
from  a  third  person,  passes  by  its  assignment,  without  notice  to 
the  debtor.     (Richardson  agt.  Ainsworth,  Ante,  521.) 

2.  A  chose  in  action,  owned  by  a  person  at  the  time  of  his  death, 
belongs  to  his  personal  representatives  after  his  decease  ;  and  his 
widow  has  no  power  or  authority  to  assign  it  in  the  absence  of 
any  proof  that  she  is  the  executrix  or  administratrix  of  her  hus- 
band.    (Heidenheimer  agt.  Wilson,  32  Barb.,  636.) 


CITIZENSHIP. 

1.  Held,  in  this  case,  that  the  defendant,  the  son  of  an  American 
citizen,  by  an  alien  mother,  born  in  a  foreign  country,  while  his 
father  was  temporarily  resident  there,  was  a  citizen  of  the  United 
States,  and  entitled  to  inherit  here  (LoTT,  J.,  dissenting  ;)  also 

*  held  that  the  greater  or  less  duration  of  the  father's  residence 
abroad  was  not  material,  so  long  as  it  was  in  intention  and  in 
fact  temporary,  and  not  perpetual.  (Ludlum  agt.  Ludlum,  32 
Barb.,  486.) 

CITY  COUKT  OF  BROOKLYN. 

1.  The  city  court  of  Brooklyn  being  a  court  of  special  and  limited 
jurisdiction,  an  order  of  reference  made  by  it  can  not  authorize 
the  referee  to  try  the  cause  in  the  city  of  New  York.  (Bonner 
agt.  McPhail,  32  Barb.,  106  ) 


COMMON  CARRIERS. 

1.  An  action  against  a  common  carrier  for  the  non-delivery  of  pro- 
perty can  be  maintained,  where  it  is  shown  that  the  property  was 
received  by  the  defendant's  servants  on  board  their  vessel  for 
transportation,  and  during  the  transportation  the  property  was 
lost,  and  not  safely  delivered ;  and  this  liability  attaches  under 
such  a  state  of  facts  without  and  independent  of  any  contract, 
unless  the  loss  was  occasioned  by  the  act  of  God,  or  the  public 
enemies.  (Merritt  agt.  Earle,  32  Barb.,  38.) 
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2.  It  is  not  necessary  to  show  any  positive  misconduct  to  sustain 
an  averment  of  negligence  in  the  complaint  against  a  common 
carrier  for  a  breach  of  duty  in  the  loss  of  property.  The  law,  in 
such  cases,  regards  any  act  or  omission  of  the  carrier,  or  any 
thing  which  may  befall  his  vessel  (except  the  act  of  God,  or  the 
public  enemies)  as  negligence.  (Id.} 

8.  An  action  instituted  under  the  statutes  of  1847-9,  "  requiring 
compensation  for  causing  death  by  wrongful  act,  neglect  or  de- 
fault," may  be  sustained  by  the  plaintiff  as  administrator  of  his 
deceased  wife,  for  the  loss  of  her  life,  where  the  mother  of  the 
deceased  is  the  next  of  kin.  (Green  agt.  Hudson  JR.  R.  B.  Co., 
16  How.,  263  ;  8.  G.,  32  Barb.,  260.) 

4.  A  plaintiff  who  brings  an  action  against  a  person  for  injuries 
received  by  carelessness  and  negligence,  while  riding  in  a  stage 
coach,  is  chargeable  with  the  negligence  of  the  driver  of  the 
coach  in  which  he  is  conveyed.     (Brown  agt.  N.  Y.  Central  B. 
B.  Co.,  32  Barb.,  385.) 

5.  When  a  railroad  company  are  liable  for  damages  for  injuries  to 
property  of  third  persons,  caused  by  the  carelessness  of  their 
employee,  notwithstanding  a  special  agreement  between  the  lat- 
ter and  the  company.     (Chapman  agt.  N.  Y.  Central  JR.  JR.  Co., 
32  Barb.,  399.) 

See  NEGLIGENCE.     (Spooner  agt.  Brooklyn  City  B.  B.  Co., 
32  Barb.,  419.) 

6.  A  common  carrier  of  passengers  may  make  an  agreement  that  a 
i  passage  shall  be  made  within  a  specified  time,  and  in  one  con- 
tinuous trip ;  and  when  expressed  in  the  passage  ticket,  the  ticket 
is  evidence  of  such  contract.     (Baker  agt.  Cojlin,  32  Barb.,  556.) 


COMMON  PLEAS. 

1.  The  marine  court  has  no  power  to  open  or  vacate  its  own  judg- 
ments, except  by  regular  appeal  to  its  general  term,  unless  such 
judgment  was  obtained  by  default.     (Martin  agt.  Mayor,  d*c.,  of 
New  York,  Ante,  86.) 

2.  The  fifth  section  of  the  act  of  1859,  (Latcs  </1859,  p.  11 27,) 
authorizing  the  supervisors  of  the  city  and  county  of  New  York 
to  raise  money  by  tax,  which  section  gives  the  comptroller  of 
that  city  power  to  apply  "to  the  court''  to  open  judgments 
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against  the  city  rendered  by  it,  but  qbtained  by  fraud  or  collu- 
sion, does  not  give  to  the  marine  court  any  additional  power  to 
open  judgments.  (Id.) 

3.  By  filing  a  transcript  of  the  judgment  in  the  office  of  the  clerk 
of  the  court  of  common  pleas,  it  becomes  a  judgment  of  the  lat- 
ter court.     The  common  pleas,  however,  has  no  power  to  open, 
reverse,  or  vacate  a  judgment  thus  rendered  one  of  its  own ;  that 
power  only  exists  in  the  marine  court,  and  in  that  court  only 
when  the  judgment  was  obtained  by  default.     (Id.) 

4.  The  effect  of  filing  a  transcript  discussed.     (Id.) 

5.  The  court  will,  however,  grant  on  motion,  a  perpetual  injunc- 
tion against  the  enforcement  of   such   a  judgment  on  proper 
grounds,  on  motion.     (Id.) 

6.  If  there  is  doubt,  the  proper  way  is  to  enjoin  the  enforcement 
of  the  judgment,  without  prejudice  to  an  action  on  the  judgment 
by  the  holder  thereof,  in  which  action  the  judgment  debtor  might 
have  affirmative  equitable  relief  against  the  judgment.     (Id.) 

7.  The  proper  course  pointed  out,  where  both  the  marine  court  and 
the  court  of  common  pleas  have  no  power  to  open  a  judgment  on 
motion.     (Id.) 

8.  The  supreme  court,  or  any  justice  thereof,  have  no  power  or 
authority  to  issue  a  common  law  writ  of  certiorari  to  remove  into 
that  court  a  summary  statutory  proceeding  pending  and  unde- 
termined before  a  county  judge,  or  any  judge  of  the  court  of 
common  pleas  of  the  city  and  county  of  New  York.     It  is  only 
ike  final  adjudications  and  determinations  of  such  special  officers 
and  tribunals  which  can  thus  be  removed.     (Devlin  agt.  Plait, 
Ante,  167.) 

9.  Any  judge  of  the  court  of  common  pleas  of  the  city  and  county 
of  New  York,  has  jurisdiction  and  authority  to  entertain  and  de- 
termine an  application  under  the  statute,  (1  It.  S.  124,  §§  50,  &c.,} 
of  a  public  officer  for  the  delivery  over  to  him  of  the  books  and 
papers  of  his  office.     (Id.) 

See  APPEAL.     (Joyce  agt.  Mayor,  <£c.,  New  York,  Ante,  439.) 

10.  On  an  application  to  set  aside  a  judgment  of  affirmance,  regu- 
larly taken  by  default  at  a  general  term  of  the  New  York  com- 
mon pleas,  in  cases  of  appeal  from  an  inferior  court,  it  is  the 
practice  of  that  court  to  require  the  appellant  to  show  that  his 
case  has  merits,  either  upon  the  law  or  the  facts  involved  in  it. 
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Engagements  of  counsel  in  another  court,  or  elsewhere,  is  not  a 
sufficient  excuse  for  postponing  the  hearing,  and  consequently 
not  an  excuse  for  opening  a  regular  default.  (Tryon  agt.  Jen- 
nings, 12  Abb.,  33.) 

COMMON  SCHOOLS. 

1.  The  trustees  of  a  common  school  district,  are  authorized  to 
issue  a  warrant  for  the  collection  of  a  tax — the  presence  of  the 
third  trustee  will  be  presumed  until  the  contrary  is  shown.  The 
tax  list  itself,  need  not  be  signed  by  the  trustees.  A  warrant 
valid  on  its  face,  issued  by  the  trustees  in  pursuance  of  a  previ- 
ous order  of  the  board  of  supervisors,  will  justify  the  collector 
in  taking  property,  though  the  order  was  void.  (Doolittle  agt. 
Doolittle,  32  Barb.,  312.) 

COMPLAINT. 

1.  Under  the  former  system  of  pleading  it  was  necessary,  in  an  ac- 
tion on  the  common  money  counts,  to  recover  on  a  promissory  note 
against  maker  and  surety,  to  declare  specially  on  the  note,  in 
order  to  recover  against  the  surety.     That  is :  A  declaration  on 
the  common  money  counts  alone  was  insufficient  to  recover  against 
the  surety,  (where  he  appeared  as  surety  on  the  face  of  the  note,) 
because  the  note  could  not  be  given  in  evidence  against  the  surety 
as  money  loaned,  or  money  had  and  received  by  him  to  the  plain- 
tiff's use.     (Osgood  agt.  Whittlesey,  Ante,  72.) 

2.  But  where  the  action  is  on  the  note  itself,  which  was  authorized 
under  the  former  system,  as  well  as  now,  under  $  120  of  the  Code, 
this  rule  is  not  applicable.     (Id.) 

3.  Where  the  facts  appear  in  the  complaint,  the  court  is  to  give 
such  relief  as  the  parties  are  entitled  to,  whether  asked  for  or 
not  in   the  prayer  of  the  complaint,  where  the  defendant  has 
answered.     (Jones  agt.  Butter,  Ante,  189.) 

4.  The,  fact  that  portions  of  a  complaint  are,  on  motion,  struck  out 
as  irrelevant  and  redundant,  cannot  be  considered  an  amendment 
of  the  complaint  within  the  meaning  of  $  172  of  the  Code.     Nor 
is  it  necessary  that  the  expurgated  complaint  should  be  served. 
(Ross  agt.  Dinsmore,  Ante,  328;  S.  C.,  12  Abb.,  4.)   ' 
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5.  Where  in  such  case,  the  order  of  the  court  gave  the  plaintiff 
the  right  to  amend  the  summons  and  complaint  as  he  should  be 
advised,  without  his  solicitation  or  consent,  and  subsequently  he 
amended  the  summons  under  the  order,  but  gave  notice  at  the 
same  time  that  he  elected  not  to  amend  the  complaint  under  the 
order, 

Held,  that  this  notice,  if  considered  as  a  waiver  of  the  right 
to  amend  the  complaint  in  that  stage  of  the  action,  did  not  fore- 
close the  plaintiff's  right  to  amend  once  of  course  upon  service 
of  the  answer  of  the  defendant.  (Id.) 

6.  Where  a  complaint  demands  judgment  of  separation  from  bed 
and  board  forever,  without  any  demand  for  relief  generally,  or 
for  any  other  relief,  and  where  on  demurrer  the  facts  stated  do 
not  entitle  the  plaintiff  to  the  judgment  demanded,  the  complaint 
cannot  be  made  more  definite  and  certain.     It  is  a  matter  of  spe- 
cial statutory  regulation  not  affected  by  the  general  provisions 
of  the  Code.     (Walton  agt.  Walton,  Ante,  347.) 

7.  Nor  can  the  plaintiff  in  such  action  have  a  decree  of  nullity  of 
the  marriage  contract  on  the  ground  that  the  facts  stated  war- 
rant such  a  decree ;  because  he  has  not  asked  for  such  judgment 
in  his  complaint ;  and  where  the  defendant  has  not  answered  (but 
demurred)  the  relief  cannot  exceed  that  demanded  in  the  com- 
plaint.    (Code,  §275.)     (Id.) 

8.  Although  a  complaint  is  drawn  without  any  name  to  the  action, 
or  without  mentioning  the  word  conversion,  when  the  whole  facts 
stated  as  the  gravamen,  is  an  action  for  fraud  and  conversion,  it 
is  too  late  to  raise  the  question  on  appeal,  that  the  plaintiff  can- 
not recover  for  the  conversion.     If  there  was  any  difference 
between  the  complaint  and  the  proofs,  objection  should  have  been 
taken  on  the  trial.     (Ward  agt.  Forrest,  Ante,  465.) 

9.  Under  $  275  of  the  Code  the  complaint  must  not  only  state  the 
facts  which  the  plaintiff  claims  entitle  him  to  relief,  but  it  must 
ask  for  the  relief.     (Simonson  agt.  Blake,  Ante,  484.) 

10.  In  cases  of  mortgage  foreclosure,  the  complaint  must  ask  for 
&  judgment  for  the  deficiency,  if  any  shall  exist  after  the  sale, 
against  a  purchaser  of  the  laud,  or  an  assignor  or  guarantor  of  the 
mortgage — who  may  be  liable  for  the  debt,  in  order  to  authorize 
the  court  to  render  such  a  judgment  where  such  defendants  have 
not  answered.     (Id.) 
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11.  A  judgment  for  deficiency  thus  unauthorized,  entered  against 
a  defendant,  does  not  come  within  the  statute  limitation  of  one 
year,  for  a  motion  to  set  it  aside  as  irregular.     It  is  not  merely 
irregular;  it  is  void.     (Id.) 

See  AMENDMENT.     (  Van  Duzer  agt.  Howe,  21  N.  Y.  R.,  531.) 

12.  A  complaint  in  an  action  against  a  sheriff  for  the  escape  of  a 
person  committed  to  his  custody  on  a  proqess  for  contempt,  which 
alleges  that  the  sheriff  "  suffered  and  permitted  such  person  to 
escape  and  go  at  large,"  states  a  voluntary  and  not  a  negligent 
escape.     (Loosey  agt.  Orser,  4  Bosw.,  391 ;  and  see  McCreery 
agt.  Willett,  4  Bosw.,  643.) 

13.  Where  the  facts  stated  in  a  complaint,  assuming  them  all  to  be 
true,  will  not  entitle  the  plaintiff  to  any  relief,  a  fact  essential  to 
the  cause  of  action  and  occurring  after  the  service  of  the  sum- 
mons and  complaint,  on  the  defendant,  or  one  of  the  defendants, 
cannot  be  incorporated  into  the  complaint  by  amending  it,  nor 
be  made  a  part  of  the  case  by  a  supplemental  complaint.     (Mc- 
Cullough  agt.  Colby,  4  Bosw.,  603.) 

See  SHERIFF.     (French  agt.  Willett,  4  Bosw.,  649.) 
See  CORPORATIONS.     (Perkins  agt.  Church,  32  Barb.,  84.) 
See  ASSIGNMENTS  FOR  THE  BENEFIT  OF  CREDITORS.     (Reed 
agt.  Stryker,  12  ^66.,  47.) 

14.  A  notice  of  motion  to  strike  out  parts  of  a  complaint,  or  other 
pleading,  as  irrelevant,  &c.,  must  be  served  within  twenty  days 
after  the  service  of  the  pleading.     (New  York  Ice  Company  agt. 
Northwestern  Ins.  Co.,  12  Abb.,  74.) 


CONSTITUTIONAL  LAW. 

1.  The  act  entitled  "An  act  relative  to  the  law  school  of  Columbia 
college,"  passed  April  17,  1860,  providing  for  the  examination 
by  a  law  committee,  of  graduates,  and  their  admission  to  practice 
as  attorneys  and  counsellors  at  law  in  all  the  courts  of  this  state, 
held  to  be  valid  and  constitutional.    (Matter  of  Henry  W.  Cooper, 
Ante,  1  ;  court  of  appeal*.) 

2.  "It  shall  be  lawful  for  the  board  of  supervisors  to  raise  by  Ux 
upon  said  county,  and  pay  to  the  justices  of  the  supreme  court, 
resident  in  the  first  district,  such  additional  annual  compensation 
as  they  may  deem  proper."     ("An  act  in  relation  to  the  supreme 
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court  of  the  first  judicial  district."     Sess.  L.,  1852,  ch.  374,  §  7.) 
(Id.)   " 

3.  So  far  as  this  act  authorizes,  or  was  intended  to  authorize,  the 
board  of  supervisors  to  raise  by  tax  and  pay  an  additional  annual 
compensation  to  the  justices  of  the  first  judicial  district,  in.  office 
at  the  time  of  its  passage,  it  is  unconstitutional  and  void.     (People 
ex  rel.  Mitchell  agt.  Haws,  Ante,  29.) 

4.  The  constitutional  provision,  which  prohibits  such  an  application 
of  the  act,  is  as  follows:  ''The  judges  of  the  court  of  appeals, 
and  justices  of  the  supreme  court,  shall  severally  receive,  at 
stated  times,  for  their  services,  a  compensation  to  be  established 
by  law,  which  shall  not  be  increased  or  diminished  during  their 
continuance  in  office."     (Const.,  1846,  art.  6,  §  7.)     (Id.) 

5.  The  act  of  April  17,  1860,  prohibiting  certain  exhibitions  and 
plays  within  the  city  and  county  of  New  York,  on  Sunday,  held 
to  be  constitutional  and  valid,  as  a  lawful  exercise  of  legislative 
authority.     (People  agt.  Hoyin,  Ante,  76.) 

6.  Consequently,  the  defendants,  by  exhibiting  on  Sunday,  a  play 
called  "One  of  our  People,"  or  the  "  Brave  Isaac,"  in  the  build- 
ing Nos.  37  and  39  Bowery,  known  as  the  "  New  York  Stadt 
Theatre,"  incurred  the  penalty  prescribed  by  this  act,  to  wit: 
guilty  of  a  misdemeanor,   and  in  addition  to  the  punishment 
therefor  provided  by  law,  subjected  to  a  penalty  of  6500,  with  a 
forfeiture  of  license.     (Id.) 

7.  The  act  of  the  legislature  of  1860,  authorizing  the  defendants 
(named  as  grantees)  to  construct  a  railroad  in  the  city  of  New 
York,  running  through  Green  street,  University  Place,  Broadway 
and  other  streets,  on  a  route  commonly  known  as  the  "  Broad- 
way Parallel,"  is  unconstitutional  and  void,  as  taking  private 
property  for   public   use  without    just  compensation   therefor. 
(People  agt.  Kerr,  Ante,  130.) 

8.  The  fee  of  the  streets  of  the  city  of  New  York  is  in  the  city  cor- 
poration, which  fact  authorizes  them  to  demand  compensation  for 
this  (private)  property,  which  is  authorized  to  be  taken  by  the 
act,  but  which,  by  its  terms,  virtually  enjoins  the  corporation 
from  claiming.      (Id.) 

9.  The  legislature  have  no  authority  to  establish  the  price  to  be 
paid  for  corporate  franchises  or  private  interests  to  be  taken  for 
public  use.     Therefore,  the  provision  in  section  two  of  the  act 
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subjecting  the  railroad  to  the  payment,  to  the  corporation,  of  the 
same  annual  license  fee  as  is  now  paid  by  other  city  railroads 
(820  per  car,)  amounts  to  nothing,  saying  nothing  of  the  gross 
inadequacy  of  the  price  to  the  privilege.  (Id.) 

10.  Although  the  plaintiffs,  who  are  the  owners  of  the  land  abut- 
ting on  the  streets  to  be  occupied  by  the  contemplated  railroad, 
cannot  complain  of  the  construction  of  the  road  on  the  ground 
that  they  are  injured  as  tax  payers  of  the  city  (see  Doolittle  agt. 
Supervisors,  18  N.  Y.  R.,  162  ;  S.  C.,  16  How.  Pr.  R.,  512,)  nor 
upon  the  ground  that  they  are  the  owners  of  ihefee  of  such  lands, 
(the  fee  being  in  the  corporation  by  purchase,)  yet  they  can  com- 
plain of  the  construction  of  the  road  as  specially  injurious  to 
them,  for  the  reason  that  it  would  be  an  indictable  nuisance, 
after  having  been  declared  unconstitutional  as  against  the  corpo- 
ration.    (Id.) 

11.  It  seems  that  the  fee  of  the  streets  of  the  city  of  New  York  is 
vested  in  the  corporation  of  the  city,  in  trust  for  the  use  of  the 
public  as  highways.  (People  &gt.  Mayor  &c.,  NewYork,  Ante,  144.^ 

12.  In  an  action  brought  by  the  people  of  the  state,  with  certain 
individuals  named,  claiming  to  be  owners  in  fee  of  the  property 
affected,  for  the  purpose  of  declaring  unconstitutional  and  invalid, 
an  act  of  the  legislature  granting  to  certain  individuals  the  right 
to  lay  down  rails  for  a  railroad  in  the  city  of  New  York,  and  for 
an  injunction  restraining  the  grantees  named  in  the  act,  and  the 
corporation  of  the  city,  from  proceeding  under  the  act,  held,  on 
demurrer,  that  the  common  council  of  the  city  was  not  a  neces- 
sary party.     (Id.) 

13.  The  statutes  relative  to  the  taxation  of  bank  capital  are  not,  in 
so  far  as  they  provide  by  state  authority,  for  the  taxation  of  any 
part  of  their  capital  invested  in  U.  S.  stocks,  unconstitutional. 
(People  8gt.  Commissioners  of  Taxes,  Ante,  182.) 

14.  The  stock  of  a  moneyed  corporation,  when  paid  in,  becomes  as 
stock,  liable  to  taxation,  irrespective  of  the  property  in  which  the 
money  so  paid  in  may  be  invested.     (Id.) 

15.  If  such  investment  is  made  in  U.  S.  stocks,  such  investment 
cannot  affect  the  taxation.     (Thin  decision  affirms  that  of  Judge 
SUTHERLAND  at  special  term,  reported  18  How.  Pr.  R.,  245.)  (Id.) 

See  APPEAL.  (Joyce  agt.  Mayor,  d-c.,  of  New  York,  Ante,  439.) 

16.  The  constitution  of  1846  (art.  8,  §1,)  which  subjects  stock- 
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holders  of  banking  corporations  to  personal  liability,  applies  as 
well  to  those  then  existing  as  to  those  formed  subsequently. 
(Matter  of  Oliver  Lee  and  Co.'s  Bank,  21  N.  Y.  R.,  9.) 

17.  A  special  act  for  the  incorporation  of  a  gas-light  company  in 
the  city  of  New  York  is  not  unconstitutional  by  reason  of  the 
existence  of  a  general  law  (1848)  authorizing  any  city,  village 
or  town,  to  organize  such  companies.     (People  agt.  Bowen,  21 
N.  Y.  R.,  517.) 

18.  The  power  of  the  governor  to  approve  and  sign  a  bill  presented 
to  him,  within  ten  days  prior  to  the  adjournment  of  the  legisla- 
ture, does  not  cease  at  the  adjournment.     (Id.) 

19.  The  fifth  section  of  the  statute  (Laws  of  1859,  p.  1123,)  enti- 
tled "An  act  to  enable  the  supervisors  of  the  city  and  county  of 
New  York  to  raise  money  by  tax,"  and  providing  for  opening 
judgments  against  the  city,  on  application  of  the  comptroller, 
which  he  has  reason  to  believe  are  obtained  by  collusion  and 
fraud,  is  not  unconstitutional.     (Sharp  agt.  Mayor,  &c.,  of  New 
York,  32  Barb.,  572  ;  8.  C.,  18  How.,  97.) 

CONTEMPT. 

1.  Although  a  corporation  cannot  be  attached  for  contempt,  as  in 
the  case  of  natural  persons,  it  may  be  punished  nevertheless,  by 
a, fine,  or  the  sequestration  of  its  property.     (This  seems  to  be 
adverse  to  the  views  expressed  by  Judge  DUER,  in  Davis  agt.  The 
Mayor,  &c.,  1  Duer,  484.)     (People  agt.  Albany  and  Vermont 
R.  R.  Co.,  Ante,  358.) 

2.  An  injunction  is  never  retroactive.     To  convict  a  party  of  con- 
tempt in  disobeying  an  injunction,  it  must  satisfactorily  appear 
either  that  the  party  through  himself  or  his  agents  have,  since 
knowledge  of  the  injunction,  violated  its  provisions,  or  had  before 
the  injunction,  authorized  the  act  prohibited  by  it  to  be  done, 
and  omitted  to  interfere  to  prevent  a  subsequent  violation  by  a 
party  who  stood  to  him  in  the  relation  of  an  agent  or  subordi- 
nate, whose  movements  he  could  legally  control.     (Id.) 

3.  It  seems  that  the  absence  of  a  judge  from  his  office,  at  the  time 
appointed  in  an  order  made  by  him  for  the  examination  of  a  judg- 
ment debtor  in  supplementary  proceedings,  does  not  render  the 
qrder  inoperative,  where  the  judge  within  a  reasonable  time,  say 
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within  an  hour,  attends  at  his  office  to  execute  the  order,  although 
the  judgment  debtor  appeared  at  the  time  appointed  and  waited 
some  time  before  leaving.  (Reynolds  agt.  McElhone,  Ante,  4">4.) 

4.  Therefore,  any  money  paid  over  by  the  judgment  debtor  subse- 
quently, on  the  same  day,  in  violation  of  such  order,  would  be  a 
contempt,  and  subject  him  to  a  fine  or  punishment ;  especially 
where,  as  in  this  case,  he  had  subsequently  appeared  before  a 
referee  in  pursuance  of  an  order  made  by  the  judge  on  the  day 
first  named.     (Id.) 

5.  What  recitals  in  a  final  order  of  a  judge  requiring  a  judgment 
debtor  to  pay  over  certain  moneys,  &c.,  or  stand  committed  to 
jail,  &c.,  considered  sufficient,  although  informal.     (Id.) 

CONTRACTS. 

1.  Where  a  contractor  by  his  proposal,  affidavits,  certificates,  bond, 
penalty,  sureties,  justification,  and  all  the  preliminary  conditions 
required  by  the  contracting  board  in  their  published  notice  to 
contractors  for  proposals  to  do  certain  work,  has  fully  complied 
therewith,  and  is  the  lowest  bidder,  no  combination  with  other 
bidders  appearing,  the  board  are  bound  by  the  statute  to  award 
him  the  contract.     (People  agt.  The  Contracting  Hoard,  Ante, 
206.) 

2.  Where  an  ordinance  of  the  common  council  of  the  city  of  New 
York,  under  which  work  is  to  be  done,  provides  that  the  work 
is  to  be  done  under  the  directions  of  the  street  commissioner  and 
one  of  the  city  surveyors,  it  confers  no  authority  on  these  officers, 
or  either  of  them,  to  change  or  modify  in  any  essential  particu- 
lar, the  provisions  of  the  contract,  made  and  entered  into  for  the 
performance  of  the  work.     (Bonexteel  agt.  the  Mayor,  <£c.,  of  the 
city  of  New  York,  Ante,  237  ;  court  of  appeals.) 

3.  When  the  specification  issued  by  the  street  commissioner  is  made 
part  of  the  estimate  of  the  contractor,  and  which  is  incorporated 
into  the  contract,  the  common  council  thereby  authorize  the  street 
commissioner  to  contract  only  for  the  work  thus  specified,  and 
the  street  commissioner  has  no  authority  to  make  any  other  con- 
tract with  the  contractor,  or  to  change  or  modify  any  of  the  pro- 
visions of  the  proposal  after  the  same  has  been  ratified  and  con- 
firmed by  the  common  council.     (Id.) 
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Sec  MAUUIKU  WOMKN. 

4.  K\er\    deed  of  conveyance,  whether  for  u  pew  or  vault,  or  a 
house,  is  a  contract  between  the  parties  to  bo  interpreted  accord- 
ing to  their  actual  or  fairly  to  bo  presumed  iutout  ;  ami  this  in- 
tout  is  to  bo  collected  from  tho  wholo  instrument,  including  its 
scope,  objoot,  and  subject  inattor.      (Hichanis  agt.  Sorth   \\'f*t 
Jhvtcstant  l>utch  Uhuivh,  Ante,  317.) 

5.  It  stvma  that  a  **-//tr  of  an  artiolo  of  merchandize,  which  is  re- 
turncd  to  him  by  the  purchaser  ou  aooouut  of  a  breach  of  the 
warranty,  unless  ho  makes  a  ^HV</iV  objection  to  mrjn'«</  j/  /xjcA', 
rescinds    the    (oxooutod)   contract,    and  is  liable  for   tho    prioo. 
(Coiling  agt.  ^/voXv,  J/j/«-,  327.) 

0.  Where  the  puMic  printing  of  the  city  of  New  York  involves  the 
expenditure  of  more  than  SlJf>0,  it  should  be  done  by  contract 
founded  ou  sealed  bids,  &c.,  in  pursuance  of  the  12th  section  of 
the  act  of  18f>;5  ^>-x.  /,.,  is.").".);  ami  this  is  the  law,  whether  the 
print  ing  is  required  for  the  Iryiylutiif  or  the  executive  depart- 
ment. (McSj)f(lvn  agt.  J/uyor,  <tv.,  AV/r  >'«;•/•,  Ante,  ;>5'.">.) 

7.  Therefore,  where  the  work  done  by  the  plaintiff's,  and  for-which 

action  was  brought,  was  work  which  should  have  been  con- 
tracted for  in  the  manner  and  with  all  the  formalities  prescribed 
in  the  1-th  section  of  the  act  of  1853 ;  and  as  the  contract  for 
it  was  not  made  in  that  manner, 

If  fid,  that  it  was  null  and  wid,  and  could  not  be  enforced 
against  the  defendants.     (Id.) 

8.  Also  hfld,  that  the  plaintiffs  could  not  recover  for  such  work 
under  a  former  contract  made  with  the  defendants  in  1848,  (for 
one  year  only)  for  similar  work,  although  one  board  of  the  com- 
mon council  in  1854  passed  a  resolution  recommending  that  the 
old  contract  be  continued.     (Id.) 

9.  Nor  could  the  plaintiffs  recover  on  an  implied  assumpsit,  that  tho 
defendants,  having  accepted  the  work,  were  bound  to  pay  what  it 
was  reasonably  worth,  notwithstanding  tho  express  contract  under 
which  it  was  done,  was  null  and  void.     The  defendants  can  make 
no  contract  or  promise,  express  or  implit^d,  except  in  the  manner 
and  with  all  the  formalities  prescribed  by  statute.     (/</.) 

See  SUBSTITUTION.     (Lund  agt.  teaman' $  Manic,  Ante,  401.) 

10.  Where  a  proposition' for  a  contract  to  be  in  writing  and  execu- 
ted by  the  parties,  has  been  made  by  one  party  and  accepted  by 
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the  other,  the  term*  of  the  contract  being  in  all  respects  def- 
nitdy  understood  and  agreed  upon,  the  party  refusing  to  execute 
the  contract,  in  responsible,  it  seems,  on  the  breach  of  but  agree- 
ment, for  the  name  damage*  M  would  be  recoverable  for  an  en- 
tire refusal  to  perform  the  contract  after  iu  execution  in  writing. 
And  an  action  may  be  maintained  on  the  contract  as  completed, 
by  the  offer  and  acceptance.  (Pratt  agt.  J/udv/n  R.  R.  R.  Co., 
21  N.  Y.  R.,  805.) 

11.  Where  a  certificate  given  by  the  corporation  of  the  city  of 
Brooklyn  WON  on  it*  face  payable  only  when  the  MMmnenU  for 
a  certain  improvement  were  collected  and  paid  into  the  city 
treasury,  hrld,  that  it  wan  error  to  instruct  the  jury  that  they 
might  regard  the  certificate  an  a  contract  on  the  part  of  the  city 
to  advance  a  portion  of  the  money,  in  advance  of  the  completion 
of  the  work,  and  allowing  them  to  find  from  the  evidence  the 
liability  of  the  defendant*,  the  corporation,  in  not  using  doe 
diligence  in  collecting  the  assessments  to  pay  the  plaintiff1*  claim. 
(RichardMon  agt.  City  of  Brofjliyn,  32  Barb.,  152.) 

See  PRINCIPAL  AND  AOEMT.     (Alvf/rd  agt.  Laitiam,  32  Barb., 
294.) 

12.  A  surety  must  be  held  according  to  the  tenor  of  the  contract, 
if  at  all,  and  the  contract  mu«t  remain  unchanged,  unless  with 
bit*  consent,     A  guarantor  discharged  on  extending  time  to  the 
principal.     ( HentLertton  agt.  Marvin,  32  Barb.,  297.) 

See  PARTNERS.     (C&mxUjck  agt.  White,  32  Barb.,  301.) 

13.  If  a  person,  hired  for  three  yean  to  perform  services,  in  dis- 
charged by  hifi  employer  during  the  second  quarter,  and  Hues  to 
recover  for  arrears  of  wages,  and  damages  for  the  breach  of  the 
contract,  and  recovers  a  judgment  for  one  quarter's  wages,  this 
will  be  a  bar  to  a  second  suit,  for  wages  of  the  subsequent  quar- 
ters of  the  first  year,  and  damages.     ( ('alburn  agt.  Woodworth, 
32  Barb.,  381.) 

14.  A  vendor  cannot  recover  at  law  the  purchase  money  agreed  to 
be  paid  by  the  purchaser,  nor  any  collateral  securities  given  for 
its  payment,  unless  he  is  able  to  give  a  good  title  to  all  the  lands 
described  in  the  agreement ;  and  the  possession  of  the  purchaser 
does  not  preclude  him  from  setting  up  such  a  defence.     (Leurit 
agt.  McMillen,  32  Barb.,  395.) 

15.  In  an  action  by  a  purchaser  of  goods,  brought  against  the  ven- 
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dor,  for  breach  of  the  implied  warranty  of  title,  the  plaintiff  is 
entitled  to  recover  the  price  paid  by  him  for  the  property,  and 
interest.  (Hurt  agt.  Dewey,  32  Barb.,  540.) 

16.  Held,  in  this  case,  that  the  negative  easement  acquired  by  the 
plaintiff  in  the  lands  of  the  defendant,  by  virtue  of  the  agree- 
ment, was  an  incorporeal  hereditament,  the  right  or  title  of  which 
could  only  pass  by  deed  under  seal,  or  be  acquired  by  prescrip- 
tion, and  that  the  contract  in  the  case  being  by  parol  was  void  ; 
also  held,  that  it  was  void  by  the  statute  of  frauds,  because  from 
its  nature  and  terms  it  was  not  to  be  performed  within  one  year, 
but  to  continue  during  the  existence  of  the  defendants'  corpora- 
tion.    (Day  agt.  N.  Y.  Central  E.  R.  Co.,  32  Barb.,  548.) 

17.  A  common  carrier  of  passengers  may  make  an  agreement  that 
a  passage  shall  be  made  within  a  specified  time,  and  in  one  con- 
tinuous trip ;  and  when  expressed  in  the  passage  ticket  the  ticket 
is  evidence  of  such  contract.     (Baker  agt.  Coflin,  32  Barb.,  556.) 

See  BILLS  OF  EXCHANGE  and  PROMISSORY  NOTES.     (Tryon 
agt.  Jennings,  12  Abb.,  33.) 

CORONERS. 

1.  A  coroner  can  only  examine  a  prisoner  in  the  same  manner  that 
a  justice  of  the  peace  would  in  a  like  case,  and  is  not  authorized 
to  examine  witnesses  either  against  the  prisoner  or  for  him,  when 
he  is  apprehended  by  virtue  of  process  issued  subsequent  to  the 
finding  of  the  inquisition  by  the  jury,  or  is  in  custody  of  the  cor- 
oner without  process  at  the  time  the  same  is  found.     ( The  People 
agt.  Collins,  Ante,  111.) 

2.  That  is,  the  coroner  has  no  power  to  take  testimony  to  establish 
the  innocence  of  the  prisoner,  and  then  discharge  him  contrary 
to  the  finding  of  his  jury.     Therefore  the  inquisition,  though 
taken  in  the  absence  of  the  prisoner,  and  upon  the  testimony  of 
witnesses,  he  could  not  cross-examine,  settles  the  question  of  his 
guilt,   so  far  as  it  concerns  the  coroner,  until  the  grand  jury 
passes  upon  the  case.     (Id.) 

3.  The  legislature  never  intended  that  the  prisoner  should  be  con- 
fronted with  the  people's  witnesses,  before  the  coroner,  nor  that 
he  should  have  the  privilege  of  there  producing  witnesses  in  his 
own  behalf.     (Id.) 
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4.  The  courts  possess  the  power  to  let  to  bail  for  murder,  even  after 
indictment ;  but  they  never  exercise  it,  unless  after  a  trial  and  a 
disagreement  of  the  jury,  or  in  some  other  manner  there  appears 
to  be  great  doubt  of  a  conviction  ever  being  obtained.     (Id.) 

5.  The  prisoner  in  this  case,  having  been  legally  committed  to  jail 
for  the  crime  of  murder,  by  a  regular  inquisition  of  a  coroner's 
jury,  and  it  appearing  that  there  was  probable  cause  for  charging 
him  with  such  offence,  held  that  he  should  not  be  let  to  bail,  but 
should  be  remanded  to  prison,  there  to  await  the  action  of  the 
grand  jury.     (Id.) 

CORPORATIONS. 

1.  United  States  Stocks  are  exempt  from  taxation  by  law,  and  own- 
ers of  such  stocks  cannot  be  taxed  for  the  value  of  them  as  for 
personal    property.      (People  agt.    Commissioners  of    Taxes, 
Ante,  182.) 

2.  The  statute  relative  to  taxation  of  capital  of  moneyed  corpora- 
tions, (1  R.  S.  bth  ed.,  p.  944.)  construed.     (Id.) 

3.  This  case  distinguished  from  British  Com.  Life  Ins.  Co.  agt. 
Commissioners  of  Taxes,  (28  Barb.  318.)  and  from  Mutual  Ins. 
Co.  of  Buffalo  agt.  Supervisors  of  Erie,  (4  Corns.,  548.)     (Id.) 

4.  The  statutes  relative  to  the  taxation  of  bank  capital  are  not,  in 
so  far  as  they  provide  by  the  state  authority,  for  the  taxation  of 
any  part  of  their  capital  invested  in  U.  S.  stocks,  unconstitu- 
tional.    (Id.) 

5.  The  stock  of  a  moneyed  corporation,  when  paid  in,  becomes  as 
start,  liable  to  taxation,  irrespective  of  the  property  in  which 
the  money  so  paid  in  may  be  invested.     (Id.) 

6.  If  such  investment  is  made  in  U.  S.  Stocks,  such  investment 
cannot  affect  the  taxation.     ( This  decision  affirms  that  of  Judge 
SUTHERLAND  at  special  term,  reported  18  How.  Pr.  JR.,  245.  (Id.) 

7.  A  sale  and  transfer  by  the  directors  of  a  corporation,  of  the 
entire  property  of  the  corporation  (except  its  real  estate,)  and 
which  transfers  to  the  purchasers  the  whole  business  of  tbe  cor- 
poration, is  void  as  against  any  of  the  stockholders  of  the  cor- 
poration  not   consenting  to   such   sale.      (Abbot   agt.   Judson, 
Ante,  199.) 

8.  The  principle  that  a  majority  must  govern  and  control,  (in  the 
absence  of  any  special  provisions  in  the  charter,)  applies  to  cor- 

VOL.  XX.  37 
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porations,  and  the  minority  are  bound  by  the  acts  of  the  majority 
when  those  acts  are  within  and  according  to  the  charter,  and  not 
inconsistent  with  the  object  and  purpose  with  which  it  was  organ- 
ized. (Id.) 

9.  Purchasers  on  such  a  sale  cannot  be  considered  as  bona  fide 
purchasers  for  value  without  notice,  where  they  pay  no  money, 
but  give  their  promissory  notes,  and  where  it  must  be  assumed 
from  the  facts  that  they  knew  the  purpose  and  object  for  which 
the  corporation  was  organized,  and  the  only  business  which  it 
had  prosecuted ;  and  they  must  also  be  presumed  to  know  the 
law.     (Id.) 

10.  Where  an  ordinance  of  the  common  council  of  the  city  of  New 
York,  under  which  work  is  to  be  done,  provides  that  the  work 
is  to  be  done  under  the  directions  of  the  street  commissioner  and 
one  of  the  city  surveyors,  it  confers  no  authority  on  these  officers, 
or  either  of  them,  to  change  or  modify  in  any  essential  partic- 
ular, the  provisions  of  the  contract,  made  and  entered  into  for 
the  performance  of  the  work.     (Bonesteel  agt.  Mayor,  &c.,  of 
New  York,  Ante,  237  ;  court  of  appeals.) 

11.  When  a  specification  issued  by  the  street  commissioner  is  made 
part  of  the  estimate  of  the  contractor,  and  which  is  incorporated 
into  the  contract,  the  common  council  thereby   authorize   the 
street  commissioner  to  contract  only  for  the  work  thus  specified, 
and  the  street  commissioner  has  no  authority  to  make  any  other 
contract  with  the  contractor,  or  to  change  or  modify  any  of  the 
provisions  of  the  proposal  after  the  same  has  been  ratified  and 
confirmed  by  the  common  council.     (Id.) 

12.  Where  an  owner  of  real  estate  in  the  city  of  New  York  has  due 
notice  of  the  proceedings  for  the  assessment  of  such  property  for 
improvements  ordered,  and  the  work  is  completed  and  the  assess- 
ment therefor  being  confirmed,  and  the  amount  thereof  on  demand 
paid  over  to  the  proper  person,  without  objection,  he   cannot 
recover  back  by  action,  such  amount  of  assessment,  on  the  ground 
of  alleged  irregularities  in  the  assessment.     It  is  a  voluntary 
payment.     (Sandford  agt.  Mayor,  &c.,  of  New  York,  Ante,  298; 
S.  C.,  12  Abb.,  23.) 

See  RELIGIOUS  CORPORATIONS. 

13.  An  injunction  may  issue  against  a  corporation,  and  when  dis- 
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obeyed  by  such  corporation  it  may  be  punished  for  contempt. 
(People  agt.  A. 'ban y  and  Vermont  Railroad  Co.,  Ant'-,  358.) 

14.  Although  a  corporation  cannot  be  attached  for  a  contempt,  as 
in  the  case  of  natural  persons,  it  may  be  punished  nevertheless, 
by  zfine,  or  the  sequestration  of  its  property.     (Thin  nernm  to 
be  adverse  to  the  vieics  expressed  by  Judge  DCER,  in  Davis  agt. 
The  Mayor,  &c.,  1  Duer,  484.)     (Id.) 

15.  Where  the  public  printing  of  the  corporation  of  the  city  of 
New  York  involves  the  expenditure  of  more  than  8250,  it  should 
be  done  by  contract  founded  on  sealed  bids,  &c..  in  pursuance  of 
the  12th  section  of  the  act  of  1853  (Sens.  L.,  1853 ;)  and  this  is 
the  law,  whether  the  printing  is  required  for  the  legislative  or 
executive   department.      (McSpedon  agt.  Mayor,  dec.,  of  New 
York,  Ante,  395.) 

16.  Therefore,  where  the  work  done  by  the  plaintiffs,  and  for  which 
this  action  was  brought,  was  work  which  should  have  been  con- 
tracted for  in  the  manner  and  with  all  the  formalities  prescribed 
in  the  12th  section  of  the  act  of  1853  ;  and  as  the  contract  for  it 
was  not  made  in  that  manner,  held,  that  it  was  null  and  void,  and 
could  not  be  enforced  against  the  defendants.     (Id.) 

17.  Also  held,  that  the  plaintiffs  could  not  recover  for  such  work 
under  a  former  contract  made  with  the  defendants  in  1848,  (for 
one  year  only,)  for  similar  work,  although  one  board  of  the  com- 
mon council  in  1854,  passed  a  resolution  recommending  that  the 
old  contract  be  continued.     (Id.) 

18.  Nor  could  the  plaintiffs  recover  on  an  implied  assumpsit,  that 
the  defendants,  having  accepted  the  work,  were  bound  to  pay 
what  it  was  reasonably  worth,  notwithstanding  the  express  con- 
tract under  which  it  was  done,  was  null  and  void.     The  defend- 
ants can  make  no  contract  or  promise,  express  or  impHed,  except 
in  the  manner  and  with  all  the  formalities  prescribed  by  statute. 
(Id.) 

19.  The  common  council  of  the  city  of  Syracuse,  after  the  appoint- 
ment of  commissioners  to  assess  the  damages  to  be  awarded  to 
the  owners  of  the  lands  to  be  taken  as  a  public  street,  and  after 
the  award  has  been  made  and  confirmed  by  the  lapse  of  time  in 
which  an  appeal  may  be  taken,  have  no  authority  to  discontinue 
the  proceedings.     (People  agt.  Common  Council  of  Syracuse, 
Ante,  491.) 
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20.  If  the  common  council  neglect  to  proceed  and  open  the  street, 
the  court  may  grant  a  mandamus  to  compel  them  to  proceed, 
when  applied  to  by  any  person  interested  in  the  proposed  improve- 
ment.    (Id.) 

21.  And  a  person  who  has  an  interest  in  the  proceedings,  to  enable 
him   to  recover  the  damages  awarded  to  him  by  the  commis- 
sioners, has  such  an  interest  as  authorizes  him  to  make  the  appli- 
cation.    (Id.) 

22.  And  a  mandamus  will  be  granted  in  such  case,  where   "the 
final  determination  of  all  the  proceedings,"  in  the  way  pointed 
out  by  the  city  charter  has  not  been  had,  which  is  required  to 
create  the  liability  of  the  city  to  pay  the  award.     (Id.) 

See  CONSTITUTIONAL  LAW.     (Matter  of  Oliver  Lee  &  Co.'s 
Sank,  21  N.  Y.  E.,  19.) 

23.  Where  a  referee  found  as  a  fact  that  the  judgment  against  a 
moneyed  corporation  was  rendered  upon  a  bill  of  exchange  drawn 
by  its  agent  upon  and  accepted  by  the  corporation,  held  sufficient 
to  sustain  a  recovery  against  the  stockholder  personally.     (Bel- 
mont  agt.  Coleman,  21  N.  Y.  E.,  96.) 

24.  But  whether  the  mere  recovery  of  a  judgment  against  such 
corporation  is  any  evidence  of  the  indebtedness  in  an  action 
against  the  stockholder  to  enforce  his  personal  liability.     Quere  ? 
(Id.) 

25.  A  manufacturing  corporation  organized  under  the  general  act, 
(1848.)  that  omits  to  publish  in  the  first  twenty  days  of  January 
the  statement  required  by  §  12  of  that  act,  imposes  a  personal 
liability  upon  the  trustees  in  office  for  all  corporate  debts  exist- 
ing while  they  are  in  default,  but  not,  it  seems,  for  debts  con- 
tracted after  their  retirement  from  office.     (Boughton  agt.  Otis, 
21  N.  Y.  R.,  261.) 

26.  A  trustee  coming  into  office  after  a  default,  is  personally  liable 
for  such  debts,  only  as  are  contracted  while  he  is  in  office,  and 
before  a  report  is  made  and  published,     (Id.) 

27.  Associations  organized   under  the  general  banking  law,  are 
within  the  provisions  (1  E.  S.,  603,  §  4,)  prohibiting  any  incorpo- 
rated company  from  making  any  transfer  or  assignment  in  con- 
templation of  insolvency.     (Eobinson  agt.  Bank  of  Attica,  21 
N.  Y.  E.,  406.) 

See  TAXES  AND  ASSESSMENTS.     ( Oswego  Starch  Factory  agt. 


NEW  YORK  PRACTICE  REPORTS. 


Corporation*. 


Dolloway,  21  N.  Y.  R.,  449  ;  and  Onderdonk  agt.  City  of  Brook- 
lyn, 32  Barb.,  505.) 

28.  A  draft  issued  by  a  banking  association,  and  taking  effect  by 
delivery,  but  post  dated,  is,  it  seems,  within  the  prohibition  of  the 
statute  (1840)  against  bills  or  notes  not  payable  on  demand. 
(Oneida  Bank  agt.  Ontario  Bank,  21  K  Y.  R.t  490.) 

See  FOREIGN  CORPORATIONS.     (Bank  of  Toledo  agt.  Inter- 
national Bank,  21  N.  Y.  R.,  542.) 

29.  The  recovery  from  a  stockholder  in  a  corporation  organized 
under  the  act  of  February  17,  1848,  of  an  amount  equal  to  the 
amount  of  his  stock,  by  a  creditor  of  the  corporation,  would  be 
a  defence  to  a  suit  brought  against  such  stockholder  by  any  other 
creditor  of  such  company.     (  Woodruff  &  Beach  Iron  Works  agt. 
Chittenden,  4  Bosw.,  406.) 

30.  An  averment  in  a  complaint  against  a  stockholder  of  an  incor- 
porated company,  that  the  corporation  is  insolvent,  is  not  neces- 
sary, except  where  the  charter  makes  the  liability  of  the  stock- 
holders depend  upon  insolvency,  or  that  the  creditor's  remedy 
against  the  corporation  be  first  exhausted.    (Perkins  agt.  Church, 
32  Barb.,  84.) 

31.  Where  an  action  is  brought  against  a  stockholder  of  a  bank, 
by  a  creditor,  on  a  claim  due  from  the  bank,  the  corporation  is 
not  a  necessary  party.     (Id.) 

32.  Though  a  bank  has  no  authority  to  enter  into  a  general  busi- 
ness of  consigning  goods  for  sale,  yet  it  may  be  permitted  to 
resort  to  that  method  of  selling  goods  in  its  possession  which  it 
has  legally  received  in  payment  of  debts.     (Id.) 

See  RAILROADS.     (People  agt,  Pierce,  32  Barb.,  188  ;  and 
Black  River  R.  R.  Co.,  agt.  Barnard,  32  Barb.,  258.) 

33.  An  action  for  negligence  will  lie  against  a  municipal  corpora- 
tion, where  they  have  entered  into  a  contract  for  doing  certain 
work,  and  which  has  been  fully  performed  by  the  contractor,  and 
the  corporation  neglects  to  lay,  confirm  and  collect  the  assess- 
ment for  the  costs  of  the  work.     (Beard  agt.  City  of  Brooklyn, 
32  Barb.,  142  ;  also  Richardnon  agt.  same,  id.,  162.) 

34.  An  action  by  a  bank  against  a  director  and  its  cashier  for  dam- 
ages arising  from  an  alleged  conspiracy  to  defraud  the  bank  on 
a  sale  and  transfer  of  its  stock,  sustained,  and  hf'il,  that  no 
laches  on  the  part  of  the  plaintiff,  short  of  the  statute  of  limita- 
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tions,  would  constitute  a  defence  to  the  action.     (Ilion  Bank 
agt.  Carver,  32  Barb.,  230.) 

35.  An  action  instituted  under  the  statutes  of   1847  and  1849, 
"  requiring  compensation  for  causing  death  by  wrongful  act,  neg- 
lect or  default,"  may  be  sustained  by  the  plaintiff  as  administra- 
tor of  his  deceased  wife,  for  the  loss  of  her  life,  where  the  mother 
of  the  deceased  is  the  next  of  kin.     (Green  agt.  Hudson  R.  R. 
R.  Co.,  16  How.,  263  ;  8.  C.,  32  Barb.,  260.) 

36.  A  municipal  corporation  has  power,  by  ordinance,  to  superadd 
penalties  for  acts  made  penal  by  the  laws  of  the  state.     Under 
the  ordinance  of  the  city  of  Brooklyn  of  July  3,  1850,  to  pre- 
vent the  sale  of  commodities  and  liquors  on  Sunday,  the  party 
complained  of  is  not  liable  to  two  penalties  for  the  same  act,  to 
wit:  one  for  exposing  to  sale,  and  the  other  for  selling.     (City 
of  Brooklyn  agt.  Toynbee,  32  Barb.,  282.) 

37.  A  subscription  for  shares  of  the  capital  stock  of  a  manufac- 
turing company  is  a  legal  obligation  and  a  good  consideration  for 
the  giving  a  bond  and  mortgage  to  secure  the  payment  of  such 
subscription.     (Baltershall  agt.  Davis,  32  Barb.,  323.) 

38.  Where  a  stockholder  of  a  corporation  has  joined  in  an  applica- 
tion to  the  court  for  the  appointment  of  a  receiver,  to  sell  the 
assets  of  the  corporation,  he  cannot  thereafter  question  the  va- 
lidity of  the  appointment  of  the  receiver,  or  the  order  directing 
the  sale.     (Id.) 

39.  The  creditors  of  a  dissolved  corporation  have  an  equitable  lien 
upon  its  assets,  in  the  hands  of  a  person  for  the  payment  of  their 
debts.     (Tinkham  agt.  Borst,  32  Barb.,  407.) 

See*  JUDGMENTS.  (Sharp  agt.  Mayor,  &c.,  New  York,  32 
Barb.,  572;. S.  C.,  18  How.,  97.) 

See  ATTORNEYS  AND  COUNSELLORS.  (Sharp  agt.  Mayor,  &c.t 
New  York,  32  Barb.,  578;  S.  C.,  IS  How.,  193.) 

40.  Upon  the  dissolution  of  a  corporation  the  title  to  its  real  pro- 
perty does  not  revert  to  the  original  owners  or  grantors,  but 
vests  in  the  receiver,  and  he  is  to  administer  it,  together  with 
the  personal  property,  for  the  benefit  of  the  creditors  and  stock- 
holders.    (Owen  agt.  Smith,  32  Barb.,  641.)- 

41.  Where  an  individual  pays  the  amount  of  assessment  on  his 
property,  which  is  applied  by  the  officers  of  the  corporation  to 
the  wrong  property,  his  remedy  is  to  enforce  the  payment  as  an 
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exoneration  of  his  land  from  the  assessment.  lie  cannot  recover 
it  back  on  the  ground  of  such  misapplication.  (Perdue  agt. 
Mayor,  &c.,  New  York,  12  Abb.,  31.)' 

42.  The  statute  of  1860,  which  provides  that  the  supervisors  of 
New  York  shall  raise  a  sum  to  pay  whatever  amount,  within  a 
certain  limit,  should  be  found  due  to  certain  contractors,  and  au- 
thorizing the  comptroller  to  pay  the  amount  when  the  same  should 
be  judicially  ascertained,  does  not  require  that  the  claimants 
should  obtain  a  judicial  determination  by  action,  before  proceed- 
ing by  mandamus  against  the  comptroller.  On  application  for 
mandamus,  the  court  can  order  a  reference  to  determine  the 
amount  claimed.  (People  agt.  Hates,  12  Abb.,  70.) 

COSTS. 

1.  An  attorney  has  a  lien  to  the  extent  of  his  costs,  not  only  upon 
the  judgment  obtained  by  him,  but  also  upon  all  the  incidents  of 
the  judgment  or  securities  for  its  payment,  including  the  under- 
taking of  bail  in  the  action.     (Shackleton  agt.  Hart,  Ante,  39.) 

2.  He  can  maintain  an  action  upon  such  undertaking,  in  the  name 
of  his  client,  to  enforce  the  collection  of  his  costs ;  and  the  client 
cannot,  by  any  release  or  discharge,  prevent  a  recovery,  or  affect 
such  right  of  the  attorney.    (Id.) 

3.  A  court  of  justice  of  the  peace  has  jurisdiction  of  such  action.  (Id.) 

4.  Where  a  claim  against  executors  or  administrators  is  referred 
tinder  the  statute,  the  defendants,  (executors  or  administrators,) 
where  they  succeed,  are  entitled  to  rw/.s  against  the  plaintiff,  as 
in  an  action.    (Agreeing  with  Linn  agt.  Clow,  14  How.  Pr.  /?.. 
508;  and  Boyd  agt.  Bigelow,  id.,  511.)     (Munson  agt.  Howell, 
Ante,  59;  S.  C.,  12  Abb.,  77.) 

5.  It  seems,  that  where  a  judgment  against  the  mayor,  &c.,  of  the 
city  of  New  York,  is  vacated  on  application  of  the  comptroller 
under  the  statute,  for  fraud  alleged,  and  a  new  trial  ordered,  the 
plaintiff  will  not  be  allowed  cos/.«,  as  terms  upon  which  the  judg- 
ment is  vacated.     In  this  case,  810,  costs  of  the  motion  to  each 
party,  was  ordered  to  ab'ide  the  event  of  the  action.     (Out  water 
agt.  Mayor,  &c.,  of  New  York,  Ante,  213.) 

6.  It  is  no  ground  to  vacate  a  judgment  for  costs  entered  by  the 
defendant,  that  the  co.-Ua  were  not  taxed,  where  the  costs  are  on 
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notice  relaxed  and  the  judgment  corrected  accordingly.     (Henry 
agt.  Bow,  Ante,  215.) 

7.  An  extra  allowance,  under  §  309  of  the  Code,  awarded  to  the 
defendants,  where  the  plaintiffs  at  the  trial  suffered  judgment  to 
be  taken  against  them  as  upon  a  non-suit,  upon  the  ruling  of  the 
judge  that  the  evidence  proposed  to  be  given  in  their  opening 
would  not  be  applicable  to  the  cause  of  action  stated  in  the  com- 
plaint.    (Woods  agt.  Illinois  Central  R.  R.  Co.,  Ante,  285.) 

8.  Where  a  party  duly  subposnas  his  witnesses  to  attend  the  trial 
of  a  cause,  and  pays  them  their  legal  fees,  for  travel  and  cne 
day's  attendance,  he  is  entitled,  where  he  succeeds  in  the  action, 
to  have  such  fees  taxed  in  the  costs,  although  the  witnesses,  after 
going  a  part  of  the  distance,  were  informed  (as  the  fact  was)  that 
the  court  would  not  be  held,  and  returned  home.     (Roth  agt. 
Meads,  Ante,  287.) 

9.  On  an  appeal  to  this  court  from  an  order  of  referees,  ma-Ie  on 
reviewing  an  order  of  commissioners  of  highways,  touching  the 
laying  out  of  the  highway,  no  costs  can  be  allowed  to  the  pre- 
vailing party.      DAVIS,  J.,  dissenting.     (This  decision  seems  to 
overrule  the  one  in  People  agt.  Flake,  14  How.,  527.)     (People 
agt,  Heath,  Ante,  304.) 

10.  Where  the  wife  commences  an  action  of  divorce  against  her 
husband,  and  pending  the  litigation  the  parties  become  reconciled 
and  settle  the  action,  and  live  together  again  as  man  and  wife, 
the  husband  is  not  liable  for  the  costs  of  her  attorneys.     (Phil- 
lips agt.  Simmons,  Ante,  342.) 

11.  Where  &  party  attends  the  trial  of  a  cause,  and  is  sworn  as  a 
witness  in  his  own  behalf,  he  is  entitled  to  witnesses'  fees,  for 
travel  and  attendance,  on  producing  his  own  affidavit  that  he 
attended  the  trial  only  as  a  witness,  and  not  in  any  respect  as  a 
party.     (Bronner  agt.  Frauenthal,  Ante,  355.) 

12.  A  county  clerk  has  authority  to  tax  costs  in  special  proceedings 
under  the  Revised  Statutes  (on  mandamus)  although  such  costs  are 
not  provided  for  by  the  Code.    (People  agt.  Colborne,  Ante,  378.) 

13.  A  public  officer  is  entitled  to  double  costs  where  he  succeeds 
upon  a  proceeding  by  mandamus  against  hhn.     And  it  seems 
that  such  costs  may  be  awarded  either  as  in  an  action,  or  a  pro- 
ceeding upon  mandamus,  under  the  Revised  Statutes.     The  defi- 
nition of  an  "action"  considered.     (Id.) 
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14.  The  statute  allowing  double  costa  to  public  officers  applies  to 
acts  of  nonfeasance,  as  well  as  to  malfeasance.     (Id.} 

15.  The  committee  of  a  lunatic  are  authorized  under  rule  85,  (with- 
out an  order  of  the  court,)  to  pay  the  costs  of  the  attorney  who 
conducted  the  proceedings  upon  the  inquisition,  an  amount  not 
exceeding  $50 ;  and  it  seems  this  payment  may  be  made  by  the 
committee  at  any  time  while  the  funds  of  the  estate  are  in  their 
hands.     (Mailer  of  Clapp,  Ante,  385.) 

16.  And  where  on  a  traverse  of  the  inquisition  the  alleged  lunatic 
is  found  not  to  be  of  unsound  mind,  and  upon  the  report  of  the 
referees  thus  made,  the  court  make  an  order  superseding  the  com- 
mission and  inquisition,  and  directing  that  the  property  be  re- 
stored to  the  alleged  lunatic,  and  referring  it  to  a  referee  to  take 
and  state  their  accounts, 

Held,  that  the  committee  were  entitled  to  the  legal  expenses 
incurred  in  the  proceeding  on  the  inquisition,  and  in  opposing 
the  traverse  of  it  before  the  referees,  including  the  bills  of  the 
attorneys  of  the  committee,  and  a  reasonable  counsel  fee  upon 
the  trial  of  the  traverse,  and  all  disbursements,  &c.,  to  be  paid 
out  of  the  funds  of  the  estate  in  their  hands.  (Id.) 

17.  A  sheriff  is  entitled  to  his  commissions  where  an  attachment 
under  the  Code  has  been  issued  and  served,  upon  a  settlement  of 
the  action,  upon  the  amount  or  sum  which  the  debtor  pay*  to  the 
creditor,  although  it  does  not  come  to  his  hands,  as  well  as  his 
necessary  disbursements.     (Trenor  agt.  Fachin,  Ante,  405.) 

See  APPEAL.     (Joyce  agt.  Mayor,  &c.,  New  York,  Ante,  439.) 

18.  A  term  fee  of  $10  can  be  taxed  for  every  term  that  a  motion 
for  a  new  trial  on  a  case  is  on  the  special  term  calendar,  and  not 
necessarily  reached  or  postponed.     (Agreeing  unth  and  follow- 
ing the  case,  of  Moore  agt.  Cockroft,  9  How.,  479.)     (Nolan  agt. 
Simpson,  Ante,  488.) 

19.  In  an  action  against  several  defendants,  jointly  interested,  (on 
an  indemnity  bond)  who  appear  and  defend  by  separate  attorneys, 
and  succeed  in  the  action,  they  are  entitled  to  recover  separate 
bills  of  costs  as  they  have  appeared,  there  appearing  nothing  col- 
lusive or  unfair,  but  on  the  contrary  the  defences  being  conducted 
separately  and  in  good  faith.     (Bridgeport  Insurance  Co.  agt. 
Wilson,  Ante,  511.) 

20.  Where  a  receiver,  as  such,  prosecutes  a  note  transferred  to  him 
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from  the  debtor,  and  the  defendant  succeeds  in  the  action,  the 
receiver  is  not  personally  liable  for  the  costs,  unless  the  court 
orders  him  to  pay  them  for  mismanagement  or  bad  faith.  (Marsh 
agt.  Hussey,  4  Bosw.,  614.) 

See  SECURITY  FOR  COSTS.     (Ranneyagt.  Stringer,  4  Bosw., 
663.) 

21.  An  allowance  under  §  309  of  tho  Code  may  be  made  when  the 
action  is  a  difficult  or  extraordinary  one,  in  an  action  at  issue 
upon  a  question  of  fact,  noticed  for  trial,  and  the  complaint  dis- 
missed when  called  upon  the  calendar,  by  reason  of  the  non- 
appearance  of  the  plaintiff.  (Rogers  agt.  Degan,  4  Bosw.,  669.) 

See  ATTORNEYS  AND  COUNSELLORS.     (McDowell  agt.  Second 
Avenue  R.  R.  Co.,  4  Bosw.,  670.) 


COUNTY  CLERK. 

1.  A  county  clerk  has  authority  to  tax  costs  in  special  proceedings 
under  the  Revised  Statutes,  (on  mandamus)  although  such  costs 
are  not  provided  for  by  the  Code.  (People  agt.  Colborne, 


COUNTY  JUDGE. 

1.  An  appeal  lies  directly  from  an  order  of  a  county  judge  vacating 
an  order  of  arrest  granted  by  him,  to  the  general  term  of  this 
court.     (Lancaster  agt.  Boorman,  A  nte,  421.) 

2.  An  application  under  §  204  of  the  Code,  to  vacate  an  order  of 
arrest  on  motion,  must  be  made  in  the  same  manner  as  other 
motions  are  made,  to  wit:  a  motion  to  the  court,  and  upon  suffi- 
cient notice.     (Rogers  agt.  McElhone,  Ante,  441.) 

o.  A  county  judge  having  no  power  under  the  Code,  to  hear  a 
motion  as  such,  in  an  action  pending  in  the  supreme  court,  has 
no  power  to  hear  a  motion  on  notice  to  vacate  an  order  of  arrest, 
granted  by  him  in  an  action  in  this  court.  (See  to  the  same 
effect,  Lancaster  agt.  Boorman,  Ante,  p.  421.)  (Id.} 

See  SUPPLEMENTARY  PROCEEDINGS.     (Reynolds  agt.  McEl- 
hone,  Ante,  454.) 
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CRIMINAL  TRIALS. 

1.  A  coroner  can  only  examine  a  prisoner  in  the  same  manner  that 
a  justice  of  the  peace  would  in  a  like  case,  and  is  not  authorized 
to  examine  witnessed  either  against  the  prisoner  or  for  him,  when 
he  is  apprehended  by  virtue  of  process  issued  subsequent  to  the 
finding  of  the  inquisition  by  the  jury,  or  is  in  custody  of  the  cor- 
oner without  process  at  the  time  the  same  is  found.     ( The  People 
agt.  Collins,  Ante,  III.) 

2.  That  is,  the  coroner  has  no  power  to  take  testimony  to  establish 
the  innocence  of  the  prisoner,  and  then  discharge  him  contrary 
to  the  finding  of  his  jury.     Therefore  the  inquisition,  though 
taken  in  the  absence  of  the  prisoner,  and  upon  the  testimony  of 
witnesses,  he  could  not  cross-examine,  settles  the  question  of  his 
guilt,  so  far  as  it  concerns  the  coroner,  until  the  grand  jury 
passes  upon  the  case,     (Id.) 

3.  The  legislature  never  intended  that  the  prisoner  should  be  con- 
fronted with  the  people's  icifnesses,  before  the  coroner,  nor  that 
he  should  have  the  privilege  of  there  producing  untnesses  in  his 
own  behalf.     (Id.) 

4.  The  courts  possess  the  power  to  let  to  bail  for  murder,  even  after 
indictment ;  but  they  never  exercise  it,  unless  after  a  trial  and  a 
disagreement  of  the  jury,  or  in  some  other  manner  there  appears 
to  be  great  doubt  of  a  conviction  ever  being  obtained.     (Id.) 

5.  The  prisoner  in  this  case,  having  been  legally  committed  to  jail 
for  the  crime  of  murder,  by  a  regular  inquisition  of  a  coroner's 
jury,  and  it  appearing  that  there  was  probable  cause  for  charging 
him  with  such  offence,  held  that  he  should  not  be  let  to  bail,  but 
should  be  remanded  to  prison,  there  to  await  the  action  of  the 
grand  jury.     (Id.) 

6.  No  court  has  authority  to  suspend  sentence  indefinitely,  against 
criminals  who  have  been  found  guilty  by  a  jury,  or  have  pleaded 
guilty.     (People  agt,  Morrisette,  Ante,  118.) 

7.  No  suspension  of  sentence,  or  stay,  is  authorized,  except  upon  a 
certiorari  or  writ  of  error,  on  application  in  arrest  of  judgment, 
or  for  a  new  trial.     (Id.) 
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CROSS-ACTIONS. 

1.  It  is  well  settled  that  unequitable  defence  may  now  be  interposed 
to  a  legal  action,  and  is  equally  available  with  a  legal  defence. 
(Auburn  City  Bank&gl.  Leonard,  Ante,  193.) 

2.  But  in  such  case  where  the  plaintiff  does  not  bring  before  the 
court  the  requisite  parties  to  enable  it  to  adjudicate  finally  upon 
all  the  questions  in   controversy,  the  defendant   has  no  other 
course  but  to  commence  a  new  action  in  the  nature  of  a  cross- 
suit,  and  bring  in  the  requisite  parties.     (Id.) 

3.  And  where  the  defendant  brings  a  cross-action  against  the  plain- 
tiff in  the  former  suit,  and  others,  for  full  affirmative  relief  in 
equity,  which  he  has  set  up  as  an  equitable  defence  in  answer  to 
the  plaintiff 's  legal  action,  the  plaintiff  in  the  legal  action  cannot 
set  up  in  answer  to  the  equity  suit,  in  bar,  a  former  suit  pending 
for  the  same  cause  ;  because  the  parties  are  not  the  same.     (Id.) 

4.  Under  the  old  system  of  pleading,  a  plea  in  bar  of  the  pendency 
of  a  former  suit  for  the  same  cause  of  action,  always  contained 
an  averment  that  the  parties  were  the  same  in  both  actions.  (Id.) 

5.  Before  the  Code,  the  plaintiff  in  the  second  suit  would  have  been 
entitled  to  an  injunction,  restraining  the  prosecution  of  the  suit 
at  law,  till  the  determination  of  the  suit  in  equity.     The  same 
relief  may  now  be  had  by  order,  it  being  no  longer  necessary  or 
proper  to   stay  proceedings   in  the  same  court  by  injunction. 
(Id.) 

6.  The  court  will  grant  a  stay  in  such  cases,  where  it  is  not  entirely 
clear  from  the  pleadings,  that  they  would  dismiss  the  complaint 
in  the  equity  suit  for  insufficiency  on  the  trial,  or  sustain  a 
demurrer  to  it.     (Id.) 

See  SUBROGATION.   (Bank  of  Toronto  agt.  Hunter,  Ante,  292.) 

7.  Where  two  suits  between  the  same  parties  in  the  nature  of  cross- 
actions  in  equity,  involving  an  accounting  between  the  parties, 
were  referred  to  the  same  referee,  and  were  heard  together  as 
one  cause,  and  in  the  first  action  the  referee  reported  that  the 
parties  were  joint  owners  and  tenants  in  common  of  the  lands  in 
question,  and  that  the  defendant  had  paid  a  certain  amount  on 
account  of  the  purchase  more  than  the  plaintiff,  and  ordered  par- 
tition of  the  premises,  and  appointed  commissioners  for  partition ; 
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in  the  second  action  the  referee  reported  that  he  had  stated  the 
account,  and  found  due  from  the  defendant  to  the  plaintiff  a  cer- 
tain sum.  (Id.) 

8.  To  each  decision,  the  plaintiff  in  the  first  action  and  defendant 
in  the  second,  excepted,  "  to  each  and  every  finding  and  decision 
of  the  referee  upon  questions  of  fact,  and  to  each  and  every  con- 
clusion of  law  arrived  at  by  said  referee,  and  to  each  and  every 
part  thereof  as  contained  in  the  report  of  said  referee  in  this 
action,"  and  judgments  upon  the  reports  having  been  entered, 

Held,  that  the  appeal  in  the  first  action  must  be  dismissed,  as 
there  was  no  final  judgment  entered,  and  in  the  second,  the  judg- 
ment must  be  affirmed,  as  there  was  no  exception  which  could  be 
reviewed.  The  exceptions  in  both  cases  (which  were  alike)  were 
entirely  insufficient.  (Laurence  agt.  Fowler,  Ante,  407.) 

9.  In  equity,  while  the  cow  must  be  the  same  as  at  law,  and  con- 
tain the  findings  and  exceptions,  the  exceptions  must  so  far  as 
they  relate  to  matters  of  account  and  detail,  be  specific,  pointing 
to  the  particular  error  claimed  in  the  account ;  as  specific  as  was 
required  to  a  master's  report  under  the  former  practice  in  chan- 
cery.    (Id.) 

10.  It  seems  to  be  a  mistake  in  the  Code  to  require  the  whole 
issues  in  equity  actions  to  be  tried  before  a  referee  or  a  single 
judge  in  the  same  way  with  legal  actions. 

Sec  ABATEMENT.     (Gardner  agt.  Clark,  21  N.  Y.  R.,  399.) 

DAMAGES. 

1.  Where  the  defendants  claimed  to  recoup  damages  for  the  deten- 
tion of  a  vessel,  which  had  been  attached  on  a  lien  for  repairs 
claimed  by  the  plaintiffs ;  and  on  the  trial,  the  defendants  were 
allowed  to  prove  that  the  vessel  would  earn  $40  per  day  during 
the  season  of  navigation,  which,  rate  was  allowed  by  the  referee, 
held,  error.     (Rogers  agt.  Beard,  Ante,  98.) 

2.  The  true  rule  of  damages  should  have  been  proved  by  showing 
what  was  the  value  of  the  services  of  the  vessel  per  day  at  that 
particular  time :  that  is,  the  damages  should  have  been  shown 
to  be  proximate,  and  not  remote.     (See  Griffin  agt.  Colver,  16 
N.  Y.  R.,  495.)     (Id.) 

3.  Where,  on  exceptions,  the  court  cannot  clearly  see  that  injustice 
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has  not  been  done,  by  the  application  of  an  improper  rule  of 
damages,  they  must  order  a  new  trial.  (Id.} 

See  CORPORATIONS.  (People  agt.  Common  Council  Syracuse, 
Ante,  491  ;  and  Beard  agt.  City  of  Brooklyn,  32  Barb.,  142.) 

See  CONTRACTS.  (Pratt  agt.  Hudson  E.  E.  E.  Co.,  21  N.  Y. 
JR.,  305.) 

See  JOINT  DEBTORS.     (O'Shea,  agt.  Kirlcer,  4  JBosw.,  120.) 

See  INJUNCTION.     (Carpenter  agt.  Wright,  4  Bosw.,  655.) 

4.  An  action  by  a  bank  against  a  director  and  its  cashier  for  dama- 
ges arising  from  an  alleged  conspiracy  to  defraud  the  bank,  sus- 
tained ;  and  held,  that  no   laches   on   the  part  of  the  plaintiff, 
short  of  the  statute  of  limitations,  would  constitute  a  defence  to 
the  action,     (llion  Bank  agt.  Carver,  32  Barb.,  230.) 

5.  In  an  action  by  a  purchaser  of  goods  brought  against  the  ven- 
dor, for  breach  of  the  implied  warranty  of  title,  the  plaintiff  is 
entitled  to  re'cover  the  price  paid  by  him  for  the  property,  and 
interest.     (Burt  agt.  Dewey,  32  Barb.,  540.) 

DEED. 

1.  Where  a  voluntary  conveyance  of  real  estate  is  made  by  a  daugh- 
ter, immediately  on  her  arriving  at  lawful  age,  for  the  benefit  of 
her  father,  the  court  will  scrutinize  the  transaction  with  jealousy 
and  suspicion.     And  the  person  relying  upon  such  a  conveyance 
must  show  affirmatively  that  it  was  made  voluntarily ;  that  its 
nature  and  effect  were  understood ;  that  no  misrepresentation  or 
mistake  induced  it,  and  that  no  improper  influences  of  the  father 
over  the  daughter  were  exerted  to  produce  it.     Although  the 
evidence  in  this  case  fell  short  of  showing  either  gross  intentional 
misrepresentation  and  fraud,  or  threats  and  coercion  on  the  part 
of  the  father  over  the  daughter,  yet  the  deed  could  not  be  sus- 
tained, as  it  was  not  the  result  of  the  deliberate,  unaided  rind 
uncontrolled  action  of  the  daughter's  own  mind ;  but  was  pro- 
cured by  the  agency  of  means  and  motives,  and  the  suggestions 
of  others.     (Bergen  agt.  Udall,  32  Barb.,  9.) 

2.  Where  a  deed  is  executed,  but  not  acknowledged  previous  to  de- 
livery, it  must  be  attested  by  at  least  one  witness ;  or  it  will  not 
take  effect  as  against  a  purchaser  or  incumbrancer,  until  it  is  ac- 
knowledged.    The  presumption  that  an  instrument  was  executed 
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and  delivered  at  the  time  it  bears  date,  does  not  apply  to  deeds 
in  fee,  unattested  and  unacknowledged.  Whether  a  deed  was  in 
fact  executed  and  delivered  at  the  time  it  bears  date,  is  a  ques- 
tion for  the  jury.  (Genter  agt.  Morrixon,  32  Barb.,  155.) 

3.  What  is  proper  evidence  of  the  King's  grants  by  letters  patent — 
how  proved  here,  &c.     (McKineron  agt.  Blis*,  32  Barb.,  180.) 

4.  If  it  is  stated  in  a  deed  that  the  consideration  specified,  or  any 
portion  of  it,  has  been  paid,  it  is  sufficient  in  law,  although  it  has 
not  in  fact  been  paid.     A  married  woman  can  now  execute  a 
valid  conveyance  of  her  real  estate  to  her  husband,  which  will 
bind  her  heirs.     ( Winans  agt.  Peebles,  32  Barb.,  371.) 

5.  Where  a  grant  for  a  valuable  consideration  is  made  to  one  per- 
son and  the  consideration  therefor  is  paid  by  another,  no  interest 
or  estate,  legal  or  equitable,  vests  in,  or  results  to  the  latter  upon 
which  a  judgment  and  execution  can  attach.     It  is  a  trust,  if 
bonafide,  which  can  only  be  enforced  in  equity,  in  favor  of  the 
creditors  of  the  party  making  the  payment.     (McCartney  agt. 
Boalwick,  32  Barb.,  390.) 

See  ASSIGNMENTS  FOR  THE  BENEFIT  OF  CREDITORS.   (Cook 
agt.  Kelly,  12  466.,  35.) 


DELIVERY  OF  BOOKS  AND  PAPERS. 

1.  Any  judge  of  the  court  of  common  pleas  of  the  city  and  county 
of  New  York  has  jurisdiction  and  authority  to  entertain  and  ae- 
termine  an  application  under  the  statute,  (1  R.  S.,  124,  H  50, 
dec.,)  of  a  public  officer  for  the  delivery  over  to  him  of  the  Looks 
and  papers  of  his  office.     (Devlin  agt.  Plait,  Ante,  167.) 

2.  In  the  absence  of  the  mayor  of  the  city  of  New  York,  the  presi' 
dent  of  the  board  of  aldermen  of  the  city  becomes  the  acting 
mayor,  and  mayor  in  fact  for  every  purpose,  and  can  exercise  all 
his  powers.  (Laws  of  1857,  p.  874.)  He  can,  therefore,  with  tho 
consent  of  the  board  of  aldermen,  legally  remove  for  cause,  the 
chamberlain  of  the  city  from  his  office,  and  appoint  another  in  his 
place.     (Id.) 

3.  The  chamberlain  of  the  city  of  New  York  being  only  chief  of  a 
bureau  in  a  department  of  which  the  comptroller  is  head,  the 
mayor  of  the  city  has  no  power  of  suspension  of  that  officer ;  that 
power  is  confined  to  the  head  of  the  department.     (Id.) 
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DEMURRER. 

1.  Ordinarily,  where  a  defendant  asks  a  favor  of  the  court,  to  wit: 
for  leave  to  withdraw  a  demurrer,  and  to  put  in  an  answer,  he 
must  show  that  his  demurrer  was  put  in  in  good  faith ;  that  is, 
to  dispose  of  the  cause  on  the  merits.     ( Osgood  agt.  Whittehey, 
Ante,  72.) 

2.  Where  a  complaint  demands  judgment  of  separation  from  bed 
and  board  forever,  without  any  demand  for  relief  generally,  or 
for  any  other  relief,  and  where  on  demurrer  the  facts  stated  do 
not  entitle  the  plaintiff  to  the  judgment  demanded,  the  complaint 
cannot  be  made  more  definite  and  certain.     It  is  a  matter  of 
special  statutory  regulation  not  affected  by  the  general  provisions 
of  the  Code.     (  Walton  agt.  Walton,  Ante,  347.) 

3.  Nor  can  the  plaintiff  in  such  action  have  a  decree  of  nullity  of 
the  marriage  contract  on  the  ground  that  the  facts  stated  warrant 
such  a  decree,  because  he  has  not  asked  for  such  judgment  in 
his  complaint;  and  where  the  defendant  has  not  answered  (but 
demurred)  the  relief  cannot  exceed  that  demanded  in  the  com- 
plaint.    (Code,  $275.)     (Id.} 

4.  Where  a  plaintiff  is  entitled  to  the  relief  demanded  as  against 
the  property  of  a  married  woman,  it  is  proper  to  join  the  husband 
as  defendant  with  her;  and  when  thus  joined  he  cannot  demur 
on  the  ground  that  the  complaint  contains  no  cause  of  action 
against  him.     (Goelet  agt.  Gori,  32  Barb.,  314.) 


DIVORCE. 

1.  Where  the  ivife  commence?  an  action  of  divorce  against  her  hus 
band,  and  pending  the  litigation  the  parties  become  reconciled 
and  settle  the  action,  and  live  together  again  as  man  and  wife, 
the  husband  is  not  liable  for  the  costs  of  her  attorneys.     (Phil- 
lips agt.  Simmons,  Ante,  342.) 

2.  Where  a  complaint  demands  judgment  of  separation  from  bed 
and  board  forever,  without  any  demand  for  relief  generally,  or 
for  any  other  relief,  and  where  on  demurrer  the  facts  stated  do 
not  entitle  the  plaintiff  to  the  judgment  demanded,  the  complaint 
cannot  be  made  more  definite  and  certain.     It  is  a  matter  of 
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special  statutory  regulation  not  affected  by  the  general  provisions 
of  the  Code.     (  Walton  agt.  Walton,  Ante,  347.) 

3.  Nor  can  the  plaintiff*  in  such  action  havc*u  decree  of  nullity  of 
the  marriage  contract  on  the  ground  that  the  facts  stated  warrant 
such  a  decree,  because  he  has  not  asked  for  such  judgment  in 
his  complaint ;  and  where  the  defendant  has  not  answered  (but 
demurred)  the  relief  cannot  exceed  that  demanded  in  the  com- 
plaint.    (Code,  $275.)     (Id.) 

4.  A  decree  of  divorce  obtained  by  a  husband  from  his  wife,  by  and 
under  the  laws  of  the  state  of  Indiana,  while  the  husband  was  a 
resident  of  that  state,  and  the  wife  a  resident  of  this  state,  and 
having  no  notice  of  the  proceedings,  and  not  having  appeared 
therein,  is  void  and  of  no  effect  as  to  the  wife.     The  court  in 
Indiana  never  had  jurisdiction  of  the  wife,  and  could  make  no 
decree  which  would  bind  her.      (McGiff'ert  agt.  McGiffert,  17 
How.,  18;  S.  C.,  3*2  Barb.,  69.)* 

5.  Ky  the  fourth  subdivision  of  $  42,  2  R.  S-,  145,  it  is  substantially 
declared,  that  although  the  court  may  have  jurisdiction  and  power 
to  grant  the  divorce,  and  the  adultery  on  the  part  of  the  defend- 
ant shall  be  proved,  yet  the  court  shall  not  grant  the  divorce  if 

•Suppose  the  state  of  Indiana  has  a  statute  on  the  subject  of  service  of  proceu 
upon  non-residents,  in  actions  of  divorce,  similar  to  our  statute,  (Code,  §  136) 
which  provides  for  publication  under  an  order  of  the  court,  "  in  two  newspapers  to 
be  designated  as  most  likely  to  give  notice  to  the  person  to  be  served,  and  for  such 
length  of  time  as  may  be  deemed  reasonable,  not  less  than  once  a  week  for  six 
weeks;"  and,  as  in  the  case  of  unknown  parties  in  mortgage  foreclosures,  their 
statute,  like  ours,  (Code,  §135}  should  declare  that  "such  publication  shall  b« 
equivalent  to  a  personal  service  on  such  party."  What  would  be  the  effect  of  a 
decree  of  a  court  of  record  of  that  state,  made  upon  due  proof  of  such  service,  by 
publication,  and  in  due  form  and  solemnity,  granting  a  divorce  a  rineulu,  to  a  party 
resident  of  that  state,  where  a  copy  of  such  decree  is  presented  to  our  court  under 
the  act  of  Congress  of  the  2Ulh  May,  1790,  declaring  that  where  "  the  record*  and 
judicial  proceedings  of  the  courts  of  any  state  in  the  United  States  arc  proved,  or 
entitled  to  be  admitted  in  the  courts  of  any  other  xtate,  upon  being  authenticated 
by  the  attestation  of  the  clerk  and  the  seal  of  the  court  annexed,  if  there  be  a  teal, 
together  with  a  certificate  of  the  judge,  chief  justice,  or  presiding  magistrate,  u 
the  case  may  be,  that  the  raid  attestation  is  in  due  form,  such  records  and  judicial 
proceedings,  authenticated  as  aforesaid,  shall  have  the  same  faith  and  credit  given 
to  them  iu  every  court  of  the  state  where  they  may  be  offered,  as  they  hare  by  law 
or  usage  in  the  courts  of  the  state  from  which  such  records  are  taken?'  Would 
our  courts  be  warranted  in  faying  that  the  court  in  Indiana  acquired  no  jurisdiction 
to  make  such  decree,  on  the  ground  that  they  never  acquired  jurisdiction  of  the 
person  of  the  defendant  i — [Eo. 

VOL.  XX.  IS 


594  NEW  YORK  PRACTICE  REPORTS. 


Domioil. 


the  plaintiff  has  been  guilty  of  adultery,  committed  without  the 
procurement  or  connivance  of  the  defendant.  (Lesseur  agt. 
Lesseur,  32  Barb.,  330.) 

6.  Where  the  answer  sets  up  the  adultery  of  the  plaintiff  as  a  de- 
fence, it  need  not  allege  that  the  parties,  or  either  of  them,  were 
inhabitants  of  this  state  at  the  time  of  the  offence,  or  the  com- 
mencement of  the  action.  (Id.) 

DOMICIL. 

1.  It  must  be  proved,  both  the  fact  of  abode  and  the  intention  of 
remaining  indefinitely,  to  constitute  a  domicil.  (Hegem.au  agt. 
Fox,  32  Barb.,  475.) 

See  CITIZENSHIP.     (Ludlum  agt.  Ludlum,  32  Barb.,  486.) 

EJECTMENT. 

1.  An  action  of  ejectment,  or  for  possession  of  real  property,  against 
a  sole  defendant,  who  dies  before  a  report  of  referees  is  made,  or 
verdict  rendered,  abates,  absolutely,  and  no  judgment  upon  such 
report  or  verdict  can  be  entered  nunc  pro  tune,  because  such 
report  or  verdict  is  null  and  void.      (Kissam  agt.  Hamilton, 
Ante,  369.) 

2.  A  report  of  referees   is   not   considered   made,  nor   the   case 
decided,  until  the  report  is  signed.     The  delay  by  referees  in 
making  and  delivering  their  reports,  that  is,  while  the  case  re- 
mains with  them  sub  judice,  is  not  to  be  deemed  the  delay  of  the 
court.     (Id.} 

EQUITY. 

1.  A  court  of  equity  has  no  power  to  stay  by  injunction  the  collec- 
tion of  a  tax,  alleged  to  be  illegal,  on  the  ground  that  the  plain- 
tiffs were  &  foreign  corporation,  and  had  no  place  of  business  in 
this  state.      (Mut.  Benefit  Life  Ins.  Co.  agt.  Supervisors  of  New 
York,  Ante,  416.) 

2.  Equity  cannot  be  appealed  to  in  any  case  to  restrain  the  collec- 
tion of  a  tax  or  assessment  which  is  void.    (Id.) 

3.  An  action  on  a  policy  of  insurance,  to  recover  for  a  loss,  and  for 
equitable  relief  to  reform  the  policy,  if  it  should  be  found  neces- 
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sary  for  the  plaintiffs'  recovery,  should  be  tried  at  the  circuit 
before  a  jury.  (New  York  Ice  Co.  agt.  Northwestern  Inn.  Co., 
Ante,  424.) 

4.  But  where  such  an  action  was  brought  on  for  trial  as  an  equity 
case  before  a  judge  at  special  term,  and  the  only  question  sub- 
mitted was,  as  to  the  right  of  the  plaintiffs  to  have  the  policy 
reformed,  as  prayed  for  in  the  complaint,  which  was  denied, 

Held,  that  the  plaintiffs  not  being  entitled  to  the  equity  relief 
demanded,  the  court  had  no  jurisdiction  to  retain  the  cause  for 
the  trial  of  the  legal  question  of  the  loss  on  the  policy.  (Id.) 


ESTOPPEL. 

1.  Where  the  plaintiff  brings  his  action  for  a  breach  of  contract 
in  the  misappropriation  of  moneys  intrusted  to  the  defendant  to 
purchase  property  as  the  agent  of  the  plaintiff,  and  recovers 
judgment  for  the  amount  of  such  moneys,  he  waives  all  claim  to 
the  value  of  the  property  purchased  by  the  defendant  with  such 
moneys.     (Rank  of  Beloit  agt.  Adams,  Ante,  331.) 

2.  That  is,  the  plaintiff  cannot  on  the  same  facts  have  a  judgment 
against  the  defendant  for  the  amount  of  money  furnished,  and 
interest,  and  also  for  the  value  of  the  property  bought  with  such 
money.    (Id.) 

3.  If  the  judgment  recovered  by  the  plaintiff  against  the  defendant 
estops  the  plaintiff  from  claiming  ownership  of  the  property  as 
against  the  defendant,  it  also  estops  him  from  making  such  claim 
against  the  owner  who  purchased  from  the  defendant.     (Id.) 

4.  Consequently,  where  an  action  is  brought  by  the  owner  of  such 
property,  for  its  value,  against  subsequent  purchasers,  the  de- 
fendants cannot  set  up  as  a  valid  defence,  tire  claim  of  the  plain- 
tiff in  the  former  suit  as  being  the  true  owner ;  if  the  latter  can- 
not sustain  such  a  claim,  the  defendants  have  no  defence.     (Id.) 

5.  The  former  plaintiff's  rights  being  merged  in  his  judgment,  and 
it  appearing  that  the  defendant  is  imprisoned  in  execution  upon 
it ;  in  contemplation  of  law  the  judgment  is  to  be  treated  as 
satisfied  while  the  imprisonment  continues.     (Id.) 
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EVICTION. 

1.  What  acts  of  the  landlord  upon  the  demised  premises,  considered, 
might  have  amounted  to  a  trespass,  but  did  not  constitute  an 
eviction.  (Peck  agt.  Hiler,  32  Barb.,  117;  and  see  S.  C.,  14 
How.,  155.) 

EVIDENCE. 

1.  A  report  of  a  referee,  like  the  verdict  of  a  jury,  is,  as  a  general 
rule,  conclusive  in  a  case  of  conflict  of  evidence,  and  only  to  be 
set  aside  when  the  finding  is  clearly  against  the  weight  of  evi- 
dence, or  where  upon  the  trial,  some  rule  of  evidence  or  princi- 
ple of  law  has  been  violated.     (Hoagland  agt.  Wight,  Ante,  70.) 

2.  A  plaintiff  in  an  action  for  work,  labor,  and  services  done  and 
performed  for  defendant,  by  his  minor  son,  is  not  required  to 
prove  the  legitimacy  of  his  son,  by  a  marriage  with  his  mother, 
previous  to  the  birth  of  the  son,  although  the  answer  by  its  denials 
raises  this  issue.     (Haight  agt.  Wright,  Ante,  91.) 

3.  Where  the  defendants  claimed  to  recoup  damages  for  the  deten- 
tion of  a  vessel,  which  had  been  attached,  on  a  lien  for  repairs 
claimed  by  the  plaintiffs  ;  and  on  the  trial,  the  defendants  were 
allowed  to  prove  that  the  vessel  would  earn  $40  per  day  during 
the  season  of  navigation,  which  rate  was  allowed  by  the  referee, 
•held,  error.     (Rogers  agt.  Beard,  Ante,  98.) 

4.  The  true  rule  of  damages  should  have  been  proved  by  showing 
what  was  the  value  of  the  services  of  the  vessel  per  day  at  that 
particular  time:  that  is,  the  damages  should  have  been  shown  to 
be  proximate,  and  not  remote.     (See  Griffin  agt.  Colver,  16  N. 
Y.  R.,  495.)     (Id'.} 

5.  Where,  on  exceptions,  the  court  cannot  clearly  see  that  injus- 
tice has  not  been  done  by  the  application  of  an  improper  rule  of 
damages,  they  must  order  a  new  trial.     (Id.) 

6.  Evidence  of  mistake  in  reducing  the  assignment  to  writing  is 
not  admissible  to  explain  away  the  fraudulent  intent  expressed 
upon  the  face  of  the  instrument.  (Smith  agt.  Howard,  Ante,  151.) 

7.  A  denial  by  a  debtor  of  facts  sworn  to  on  the  part  of  the  plaintiff, 
is  not  sufficient  to  vacate  an  order  of  arrest.     There  must  be  a 
preponderance  of  evidence  either  by  other  witnesses  or  by  the 


NEW  YORK  PRACTICE  REPORTS.  597 


Evidence. 


statement  of  other  matters  to  confirm  the  defendant's  denial. 
(Phillip*  agt  Benedict,  Ante,  265.) 

8.  Y.'here,  on  a  question  of  fact,  the  plaintiff  xioears  one  way,  and 
the  defendant  directly  adverse,  (as  authorized  by  $  397  of  the  Code) 
and  defendant  introduces  a  letter  of  plaintiff  in  evidence,  written 
before  commencement  of  action,  flatly  contradicting  his  oath,  the 
jury  are  bound  to  disregard  his  oath.  (Boyd  agt.  Colt,  Ante,  384.) 

9.  The  law  will  never  authorize  and  justify  a  complaint  and  arrest 
for  felony,  on  the  ground  offalxe  representations  by  the  accused, 
when  positive  evidence  of  the  truth  of  his  representations  is  furn- 
ished by  him  to  the  complainants,  or  is  so  described  that  it  can 
be  easily  ascertained.     (Grinnell  agt.  Stewart,  Ante,  478.) 

10.  Where  on  the  trial  there  is  sufficient  proof  of  want  of  probable 
cause,  for  the  prosecution,  malice  may  be  inferred,  and  that  ques- 
tion is  a  proper  one  to  be  submitted  to  the  jury.     (Id.) 

11.  On  the  trial  of  an  action  for  assault  and  battery,  where  no 
witnesses  were  present,  the  evidence  of  ill-will  on  the  part  of  the 
defendant  towards  the  plaintiff,  held  to  be  admissible  as  a  part 
of  the  circumstantial  evidence  to  determine  by  whom  the  assault 
was  committed.     (Jewett  agt.  Banning,  21  N.  Y.  JR.,  27.) 

12.  Where  a  public  document,  prepared  by  a  sworn  officer,  is  pro- 
duced by  the  officer  to  whose  custody  the  law  intrusts  it,  the 
party  offering  it  in  evidence  is  not  required  to  explain  an  erasure 
and  alteration  visible  upon  its  face  and  appearing  to  have  been 
made  at  the  same  time  and  by  the  same  hand  as  the  original  let- 
ters and  figures  which  were  obliterated.     (People  agt.  Mind;  21 
N.  Y.  S.,  539.) 

13.  The  return  of  inspectors  of  election,  not  otherwise  impeached 
than  by  such  alteration,  is  prima  facie  evidence  on  quo  warranlo 
of  the  number  of  votes  cast  for  a  candidate.     (Id.) 

See  JOINT  DEBTORS.     (McKensie  agt.  Farrell,  4  ffosw.,  192.) 
See  NEW  TRIAL. 

14.  No  party  can  be  compelled  to  give  evidence  tending  to  prove 
either  of  the  three  facts  essential  to  constitute  the  offence  pro- 
hibited by  chapter  123,  $  3  of  the  session  laws  of  1850,  to  wit : 
1st.  The  selling  of  goods,  &c.,  having  thereon  any  counterfeited 
labels  purporting  to  be  those  of  any  mechanic  or  manufacturer. 
2d.  Knowing  the  same  to  be  counterfeited,  and  purporting  to  be 
imitations  of  such  labels.     3d.  Without  disclosing  the  fact  to  the 
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purchaser,  making  it  a  misdemeanor.      (Byass  agt.   Smith,  4 
Bosw.,  679.) 

See  WITNESSES.  ( Town  agt.  Safeguard  Ins.  Co.,  4  Bosw.,  683.) 

15.  What  is  proper  evidence  of  the  King's  grants  by  letters  patent ; 
how  proved  here,  &c.     (McKineron  agt.  Bliss,  32  Barb.,  180.) 

16.  Parol  stipulations,  contradicting  or  varying  the  legal  effect  of 
written  contracts,  although  made  at  the  time,  cannot  be  received 
in  evidence.     (Johnson  agt.  Mclntosh,  32  Barb.,  267.) 

17.  Where  on  the  trial,  evidence  was  introduced  to  sustain  a  defence 
not  within  the  issues,  in  the  pleadings,  and  no  amendment  of  the 
answer  asked  for  or  made,  and  no  objection  made  to  the  evidence 
until  the  close  of  the  trial,  the  parties  consenting  that  all  objec- 
tions to  the  evidence  might  be  reserved  until  that  time,  Held,  that 
the  objection  was  valid,  and  should  have  been  allowed.     Also, 
that  the  erroneous  ruling  in  receiving  the  evidence,  was  not  cured 
by  a  subsequent  amendment  of  the  answer  under  an  order  of  the 
court,  also  that  allowing  the  answer  to  be  amended  was  erroneous. 
(Johnson  agt.  Mclntosh,  32  Barb.,  267.) 

18.  What  evidence  is  competent  to  show  the  circumstances  under 
which  a  female  was  seduced,  and  the  means  used  for  corrupting 
her  mind.     (Bracy  agt.  Kibbe,  32  Barb.,  273.) 

19.  It  must  be  proved,  both  the  fact  of  abode,  and  the  intention  of 
remaining  indefinitely,  to  constitute  a  domicil.     (Hegeman  agt. 
Fox,  32  Barb.,  475.) 

See  CONTRACTS.     (Baker  agt.  Coflin,  32  Barb.,  556.) 

20.  Where  a  defendant  claims  to  set  off  an  account  which  has  been 
assigned  to  him,  he  must  prove  that  it  was  assigned  before  the 
commencement  of  the  action.     (Heidenheimer  agt.  Wilson,  32 
Barb.,  636.) 

See  JUSTICES'  COURTS.  (Raymond  agt.  Traffarn,  12  Abb.,  52.) 

EXCEPTIONS. 

1.  Where  two  suits  between  the  same  parties,  in  the  nature  of  cross- 
actions  in  equity,  involving  an  accounting  between  the  parties, 
were  referred  to  the  same  referee,  and  were  heard  together  as 
one  cause,  and  in  the  first  action  the  referee  reported  that  the 
parties  were  joint  owners  and  tenants  in  common  of  the  lands  in 
question,  and  that  the  defendant  had*  paid  a  certain  amount  on 
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account  of  the  purchase  more  than  the  plaintiff,  and  ordered  par* 
tition  of  the  premises,  and  appointed  commissioners  for  partition. 
In  the  second  action  the  referee  reported  that  he  had  stated  the 
account,  and  found  due  from  the  defendant  to  the  plaintiff  a  cer- 
tain sum, 

2.  To  each  decision  the  plaintiff  in  the  first  action,  and  defendant 
in  the  second,  excepled  "  to  each  and  every  finding  and  decision 
of  the  referee  upon  questions  of  fact,  and  to  each  and  every  con- 
clusion of  law  arrived  at  by  said  referee,  and  to  each  and  every 
part  thereof,  as  contained  in  the  report  of  said  referee  in  this 
action,"  and  judgments  upon  the  reports  having  been  entered, 

Held,  that  the  appeal  in  the  first  action  must  be  dismissed,  as 
there  was  no  Jinal  judgment  entered :  and  in  the  second,  the 
judgment  must  be  affirmed,  as  there  was  no  exception  which 
could  be  reviewed.  The  exceptions  in  both  cases  (which  were 
alike)  were  entirely  insufficient.  (Laivrence  agt.  Folder,  Ante, 
407.) 

3.  In  equity,  while  the  case  must  be  the  same  as  at  law,  and  con- 
tain the  findings  and  exceptions,  the  exceptions  must,  so  far  as 
they  relate  to  matters  of  account  and  detail,  be  specific,  pointing 
to  the  particular  error  claimed  in  the  account ;  as  specific  as  was 
required  to  a  master's  report  under  the  former  practice  in  chan- 
cery.    (Id.) 

4.  It  seems  to  be  a  mistake  in  the  Code  to  require  the  whole  issues 
in  equity  actions  to  be  tried  before  a  referee  or  a  single  judge  in 
the  same  way  with  legal  actions.     (/«/.) 

See  APPEAL.  (Carman  agt.  Pultz,  21  N.  Y.  £.,  547,  and 
Anthony  agt.  Smith,  4  Bosw.,  503.) 

5.  Where  there  is  conflicting  evidence  in  reference  to  the  allega- 
tions of  fact  stated  in  an  answer  as  a  defence,  it  is  the  duty  of 
the  judge  to  submit  the  evidence  to  the  jury,  and  consequently 
an  exception  to  his  refusal  to  charge  that  it  established  the  facts, 
as  either  party  claimed  them  to  be,  is  untenable.     (Bcrnhard 
agt.  Brunner,  4  Bosic.,  528.) 

See  CASE.     (Stuart  agt.  Biw#et  4  Bosw.,  616.) 

6.  If  no  specific  exception  is  taken  during  the  trial  to  the  rulings 
of  the  judge,  but  at  the  close  of  the  case  a  single  exception  to 
all  the  rulings,  the  exception  cannot  be  sustained  unless  it  is 
shown  that  all  the  rulings  are  erroneous.     It  is  only  exceptions 
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that  a  circuit  court  has  power  to  order  to  be  heard  in  the  first 
instance  at  general  term — not  a  case.  (Cronk  agt.  Canfield,  32 
Barb.,  171.) 

7.  If,  on  a  motion  to  set  aside  a  non-suit  on  a  case,  the  case  does 
not  show  whether  the  trial  was  with  or  without  a  jury,  the  motion 
will  be  denied.     The  review  must  be  had  by  appeal.     (Id.) 
See  EVIDENCE.     (Johnson  agt.  Mclntosh,  32  Barb.,  267.) 

EXECUTION. 

1.  A  sheriff  having  levied  an  execution  upon  sufficient  property, 
which  is  taken  from  his  possession  under  a  replevin,  in  which  he 
obtains  judgment,  it  is  his  duty  to  prosecute  the  sureties  in  the 
undertaking  of  the  plaintiff  in  replevin.     He  is  not  entitled  to 
indemnity  from  the  plaintiff  in  the  execution,  as  a  condition  of 
his  prosecuting  the  undertaking.     (Swezey  agt.  Scott,  21  N.  Y. 
£,481.) 

2.  The  issuing  of  a  ca.  sa.  before  the  return  of  aji.fa.  unsatisfied, 
is  an  irregularity  merely,  and  does  not  make  the  ca.  so.  void. 
Such  irregularity  cannot  be  interposed  by  the  sheriff,  as  a  de- 
fence, in  an  action  against  him  for  the  escape  of  the  defendant 
on  the  ca.  sa.     (Renick  agt.  Orser,  4  JBosw.,  384.) 

3.  In  an  action  on  contract  for  the  recovery  of  money,  no  execution 
can  be  issued  on  th^  judgment  against  the  body  of  the  defendant, 
unless  prior  to  judgment  an  order  was  made  to  arrest  and  hold 
him  to  bail.     (Kedenburgh  agt.  Morgan,  4  Bosw.,  646.) 

4.  If  an  execution  is  regular  on  its  face,  and  no  defect  of  jurisdic- 
tion, the  sheriff  is  bound  to  execute  it,  although  there  may  be 
error  or  irregularity  in  issuing  it.     It  is  otherwise  if  the  execu- 
tion is  void.     (French  agt.  Willelt,  4  Bosw.,  649.) 

5.  A  stipulation  in  a  promissory  note,  by  the  maker,  waiving  any 
right  of  exemption  of  his  property  from  execution  on  the  debt, 
will  not  make  his  exempt  property  by  law  liable  to  the  execu- 
tion.    (Kneetle  agt.  Newcomb,  32  Barb.,  1C9.) 

See  RAILROADS.     (Stevens  agt.  Buffalo  and  N.  Y.  City  R.  R. 
Co.,  32  Barb.,  590;  and  Bearddey  agt.  Ontario  Bank,  id.,  619.) 
See  SUPPLEMENTARY  PROCEEDINGS. 
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EXECUTORS  AND  ADMINISTRATORS. 

1.  Where  a  claim  against  executors  or  administrator*  is  referred 
under  the  statute,  the  defendants,  (executors  or  administrators,) 
where  they  succeed,  are  entitled  to  coxtn  against  the  plaintiff,  as 
in  an  action.     (Ayreeiny  with  Linn  agt.  Clow,  14  How.  Pr.  R., 
508;  and  Boyd  agt.  Bigelow,  id.  511.)     (Munson  agt.  Hoivdl, 
Ante,  59;  8.  C.,  12  Abb.,  77.) 

2.  Where  by  the  terms  of  a  will,  three  executors  are  appointed, 
who  are  vested  with  the  title  of  the  whole  property,  real  and 
personal,  upon  trust ;  and  are  qualified,  on  the  resignation  of  one 
of  the  executors  and  his  proper  discharge  from  his  office,  the 
remaining  executors  are  vested  with  the  entire  estate.     (Matter  of 
Crotssman,  Ante,  350.) 

3.  Therefore,  where  one  of  three  executors  on  application  to  the 
court,  for  leave  to  resign  his  trust  and  to  be  discharged  there- 
from, was  by  an  order  of  the  court  duly  discharged  and  his  res- 
ignation accepted,  but  the  order  contained  a  provision  that  in 
case  no  new  trustee  should  be  appointed  in  his  place  at  the  time 
his  accounts  should  be  passed  before  the  referee,  then  he  should 
under  the  direction  of  the  referee,  deposit  with  the  N.  Y.  Life 
Ins.  and  Trust  Co.,  all  the  personal  property  in  his  hands,  sub- 
ject to  and  until  the  further  order  of  the  court,  &c., 

Held,  that  this  provision  in  the  order  was  entirely  outside  of 
the  proceedings  and  unauthorized.  The  remaining  trustees  were 
vested  with  the  entire  estate,  and  consequently,  with  the  usual 
incident  of  the  right  of  possession.  (Id.) 

See  WITNESSES.     (Terry  agt.  Dayton,  32  Barb.,  519.) 

4.  An  administrator's  account  or  claim  against  the  estate,  should 
be  accompanied  by  the  affidavit  of  the  administrator,  stating  that 
such  claim  is  justly  due,  and  that  no  payments  have  been  made 
thereon,  and  that  there  are  no  offsets  against  the  same  to  the 
knowledge  of  the  claimant,  before  it  can  be  allowed  by  the  surro- 
gate.    (Terry  agt.  Dayton,  32  Barb.,  519.) 

5.  The  rule  in  equity  and  by  statute  in  relation  to  advancements 
is,  that  advancements  made  by  real  estate  shall  go  first  against 
the   real  estate  descended,  and  be  charged  upon  the  shares  of 
heirs   and  against   those   who   represent  those   shares;    while, 


602  NEW  YORK  PRACTICE  REPORTS. 


Favor. 


advancements  made  in  personal  estate  or  money,  shall  be  first 
accounted  for  in  the  distribution  of  the  personalty,  and  be  charged 
upon  the  next  of  kin  as  such,  and  upon  the  shares  which  they 
represent.  (Terry  agt.  Dayton,  32  Barb.,  519.) 
6. -When  a  summons  against  executors  and  administrators  allowed 
to  be  amended  after  service,  and  after  a  period  of  two  years,  in 
reference  to  a  misdescription  of  the  estate  which  they  represented. 
The  defendants,  however,  were  protected  as  to  the  funds  of  the 
estate,  which  had  come  to  their  hands,  and  been  paid  out,  after 
a  rejection  of  the  claim.  (McElwain  agt.  Corning,  12  Abb.,  16.) 


FAVOR. 

1.  Ordinarily,  where  a  defendant  asks  a  favor  of  the  court,  to  wit : 
for  leave  to  withdraw  a  demurrer  and  to  put  in  an  answer,  he 
must  show  that  his  demurrer  was  put  in  in  good  faith  ;  that  is, 
to  dispose  of  the  cause  on  the  merits.     (Osgood  agt.  Whittelsey, 
Ante,  72.) 

2.  The  court  in  the  exercise  of  a  sound  discretion,  will  not  permit 
a  defendant  who  asks  a  favor,  to  interpose  the  statute  of  limita- 
tions, where  Le  in  effect  concedes  that  the  debt  has  not  been 
paid.     (Id.) 

FOREIGN  CORPORATIONS. 

1.  To  authorize  this  court  to  entertain  jurisdiction  of  an  action  by 
or  against  &  foreign  corporation,  the  cause  of  action,  or  the  sub- 
ject of  the  action,  or  at  least  some  property  to  be  acted  upon,  must 
have  arisen,  or  be  situated  within  our  jurisdiction.     (Cumber- 
land Coal  and  Iron  Co.  agt.  Hoffman  Steam  Coal  Co.,  Ante,  62.) 

2.  It  seems  that  even  the  domestic  origin  of  the  cause  of  action, 
although  allowed  by  the  Code,  existing  alone,  might,  and  proba- 
bly would  be  disregarded  by  other  states  when  called  upon  to 
give  effect  to  the  judgment.     (Id.) 

3.  In  an  action  brought  in  this  court  by  a  corporation  created  by 
the  laws  of  Maryland,  against  another  corporation  of  Maryland, 
relating  to  lands  in  the  state  of  Maryland,  and  for  acts  and 
wrongs  done  and  suffered  in  Maryland,  in  relation  thereto,  and 
under  a  transportation  contract  between  them,  alleged  to  have 
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been  procured  by  fraud,  asking  that  the  transaction  be  cancelled, 
and  a  reconveyance  of  the  land  be  directed,  held,  that  this  court 
had  no  jurisdiction  of  the  case,  although  it  was  alleged  that  two 
of  the  defendants  sued  with  the  Maryland  corporation,  and  mem- 
bers and  stockholders  of  it  were  personally  within  the  jurisdic- 
tion of  this  court,  and  had  possession  of  the  papers  asked  to  be 
cancelled,  which  were  executed  in  the  city  of  New  York,  although 
the  deed  was  recorded  in  the  state  of  Maryland.  (Id.) 

See  BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES.    (Bank 
of  Toronto  agt.  Hunter,  Ante,  292.) 

See  INJUNCTION.     (Mutual  Benefit  Life  Ins.  Co.  agt.  Super- 
visors of  New  York,  Ante,  416.) 

4.  User  of  corporate  franchises,  under  color  of  an  act  authorizing 
the  incorporation  together  with  recognition  of  such  character  by 
the  defendant  in  his  dealings  with  the  corporation,  is  evidence 
de  facto  of  a  corporation,  available  to  a  foreign  corporation 
plaintiff,  suing  here,  as  well  as  to  a  domestic  one.  (Bank  of 
Toledo  agt.  International  Bank,  21  N.  Y.  B.,  542.) 

FRAUD. 

1.  Where  there  is  a  question  of  fraud   presented   between  the 
parties,  who  are  principal  and  agent,  and  the  evidence  tends  to 
establish  circumstances  by  which  it  might  be  considered  that  the 
defendant  acted  as  trustee  of  the  plaintiff,  in  retaining  the  pro- 
perty in  question,  procured  by  his  agency,  the  plaintiff  has  the 
right  to  go  for  the  fraud  alone  ;  and  the  verdict  of  the  jury  on 
that  question  is  conclusive,  especially  where  the  act  of  conversion 
by  the  defendant  is  clearly  proved.     ( Ward  agt.  Forrest,  Ante, 
465.) 

2.  Although  a  complaint  is  drawn  without  any  name  to  the  action, 
or  without  mentioning  the  word  conversion,  when  the  whole  facts 
stated  as  the  gravamen  is  an  action  for  fraud  and  conversion,  it 
is  too  late  to  raise  the  question  on  appeal,  that  the  plaintiff  can- 
not recover  for  the  conversion.     If  there  waa  any  difference 
between  the  complaint  and  the  proofs,  objection  should  have  been 
taken  on  the  trial.     (Id.) 

See  FRAUDULENT  REPRESENTATIONS.     (Bennett  agt.  Jud- 
fson,  21  N.  Y.  B.,  238.) 
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See  BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES.  (Far- 
rington  agt.  Frankfort  Bank,  32  Barb.,  183.) 
3.  When  the  purposes  for  which  the  possession  of  property  is  de- 
livered to  a  buyer,  are  inconsistent  with  the  continued  ownership 
of  the  vendor,  the  transaction  will  be  presumed  fraudulent  as 
against  purchasers  and  creditors.  The  form  of  the  transaction 
will  be  deemed  to  be  colorable,  and  the  title  be  held  to  have 
vested  in  the  buyer.  (Ludden  agt.  Hazen,  32  Barb.,  650.) 

See  ASSIGNMENTS  FOR  THE  BENEFIT  OF  CREDITORS.   (Reed 
agt.  Stryker,  12  Abb.,  47.) 

FRAUDULENT  REPRESENTATIONS. 

1.  An  order  of  arrest  sustained,  where  the  defendant  agreed  to  pay 
cash  for  beef  cattle  on  delivery ;  and  while  the  plaintiff  and  de- 
fendant were  consulting  as  to  payment   the  defendant's  agent 
drove  off  the  cattle,  and  had  them  slaughtered  the  same  day  ;  and 
the  defendant  thereupon  induced  the  plaintiff  to  accept  a  draft 
which,  he  said,  would  be  honored  at  sight,  but  which  was,  in  fact, 
dishonored  and  valueless.     Held  a  scheme  of  fraud.     (Harding 
agt.  Shannon,  Ante,  25.) 

2.  Where  it  appeared  that  the  money  received  by  the  defendant, 
for  the  purpose  of  investing  in  the  purchase  of  lands  in  Canada, 
was  received  as  the  agent  or  trustee  of  the  plaintiff,  in  a  fiduciary 
capacity,  and  a  breach  of  duty  by  the  defendant  was  shown  by  a 
decree  or  judgment  against  him  in  a  court  in  Canada,  held  suffi- 
cient to  sustain  an  order  of  arrest  here  for  the  same  cause. 
(Arthurton  agt.  Dalley,  Ante,  311.) 

3.  It  is  well  settled,  that  a  threat  made  by  a  debtor  to  his  creditor 
to  make  an  assignment  of  his  property  for  the  benefit  of  his 
creditors,  is  no  evidence  of  an  intended  fraudulent  disposition  of 
his  property,  so  as  to  authorize  an  attachment  to  issue  against 
him.     And  this  is  so,  although  the  debtor  promised,  when  the 
debt  was  created,  to  give  the  creditor  collateral  security  for  the 
debt,  which  he  failed  to  do.  (Dickerson  agt.  Benham,  Ante,  343.) 

See  ARREST.     (Bobbins  agt.  Seithel,  Ante,  366.) 

4.  The  law  will  never  authorize  and  justify  a  complaint  and  arrest 
for  felony,  on  the  ground  of  false  representations,  by  the  accused, 
when  positive  evidence  of  the  truth  of  his  representations  is  fur- 
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nished  by  him  to  the  complainants,  or  is  so  described  that  it  can 
be  easily  ascertained.     (Grinndl  agt.  Stewart,  Ante,  478.) 

5.  Where  on  the  trial  there  is  sufficient  proof  of  want  of  probable 
canxe,  for  the  prosecution,  malice  may  be  inferred,  and  that  ques- 
tion is  a  proper  one  to  be  submitted  to  the  jury.     (Id.) 

6.  The  principal,  who  sells  land,  is  responsible  for  material  mis- 
representations in  respect  to  its  location  and  qualities,  made  by 
his  agent  without  express  authority,  and  in  the  absence  of  any 
actual  knowledge  by  either  principal  or  agent,  whether  the  repre- 
sentations were  true  or  false.     (Bennett  agt.  Judson,  21  N.  Y. 
R.,  238.) 

7.  One  who  makes  a  material  misrepresentation,  without  any  know- 
ledge of  its  truth  or  falsity,  is  guilty  of  fraud  as  much  as  if  be 
knew  it  to  be  untrue.     (Id.) 

See  DEED.     (Bergen  agt.  Udall,  32  Barb.,  9.) 

See  MARRIED  WOMEN.  (Newbery  agt.  Garland,  32  Barb.  121.) 

8.  Where  an  action  to  recover  damages  for  fraud  and  deceit,  through 
false  representations,  made  by  an  agent  of  the  defendant,  and  to 
enforce  a  lien  on  the  land  conveyed  by  the  plaintiff  and  received 
by  the  defendant,  the  principal,  in  consideration  thereof,  it  is  not 
necessary  to  make  the  agent  a  party.     (Afewbery  agt.  Garland, 
32  Barb,,  121.) 

GUARDIAN. 

1.  Where  in  an  action  in  partition,  the  appointment  of  a  guardian 
ad  litem  for  a  defendant  is  not  strictly  formal  and  conformable 
to  the  rules  of  the  court,  by  reason  of  the  non-verification  of  the 
petition  by  the  infant,  it  is  not  jurisdictionally  defective.     The 
court  have  the  power  to  recognize  and  make  valid  any  other 
mode  of  verification  which  satisfies  it  of  the  truth  of  the  fact* 
therein  contained.     (  Van  Wyck  agt.  Hardy,  Ante,  222.) 

See  PARENT  and  CHILD. 

2.  A  widow  having  infant  heirs,  becomes  vested  with  the  powers 
of  a  guardian  in  wage,  and,  as  such,  is  authorized  and  required 
to  take  the  rents  and  profits  of  the  land  which  was  owned  and  left 
by  her  deceased  husband.  (Sylcexter  agt.  Kaldon,  32  Barb.,  286.) 

3.  In  this  country  the  rights  and  powers  of  guardians  are  consi- 
dered as  strictly  local,  and  not  as  entitling  them  to  exercise  any 
authority  over  the  person  or  personal  property  of  their  wards  in 
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Guaranty. 

other  states  ;  upon  the  same  grounds  which  have  circumscribed 
the  rights  and  authority  of  executors  and  administrators.  There- 
fore, held,  that  a  guardian  appointed  and  residing  in  another  state, 
was  not  authorized  to  appear  for  an  idiot  infant  ward  in  an  action 
of  partition  here,  and  could  give  our  courts  no  jurisdiction  of 
such  person,  or  his  real  property  situated  here.  (Rogers  agt. 
McLean,  32  Barb.,  304.) 

4.  Where  a  child  was  duly  surrendered  by  its  father,  its  natural 
guardian,  by  an  instrument  in  writing  signed  by  him,  to  the 
"Brooklyn  Industrial  School  Association  and  Home  for  Desti- 
tute Children,"  in  accordance  with  its  charter,  and  at  a  time 
when  the  father  was  near  death,  held,  that  such  surrender  was 
valid,  and  could  not  be  affected  by  an  order  of  the  surrogate  subse- 
quently made,  appointing  a  friend  of  the  child  a  general  guardian. 
(People  agt.  Kearny,ZZ  Barb.,  430 ;  S.  C.,  19  How.,  493.) 

GUARANTY. 

1.  It  is  a  condition  precedent  to  the  liability  of  a  guarantor  of  a 
note,  that  the  principal  debtor  be  prosecuted  with  due  diligence 
and  within  a  reasonable  time.     What  is  a  reasonable  time  must 
depend  upon  the  particular  circumstances  of  each  case.     Where 
the  guarantor  relies  upon  this  defence,  he  must  raise  and  present 
it  distinctly  to  the  court.     (Gallagher  agt.  White,  32  Barb.,  92.) 

2.  Where  a  subsequent  holder  prosecutes  a  guarantor,  it  is  com- 
petent for  the  guarantor  to  show  that  it  was  not  the  intention 
of  the  parties   that  the  guaranty  should  accompany  the  note, 
but  otherwise.     (Id.) 

See  USURY.     (Burton  agt.  Baker,  32  Barb.,  241.) 

See  SURETY.     (Henderson  agt.  Marvin,  32  Barb.,  297.) 

HABEAS  CORPUS. 

1.  Where  a  habeas  corpus  is  issued  to  inquire  into  the  detention  of 
a  person  on  civil  process,  the  legality  of  the  warrant,  and  the 
arrest  or  detention  under  it,  are  proper  subjects  of  examination. 
And  where  the  process  is  not  one  which  would  be  allowed  at 
law  the  judge  may  discharge  the  defendant.  (Squires'1  Case,  12 
Abb.,  38.) 
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Infant". 


2.  Where  a  child  has  been  committed  to  the  New  York  Juvenile 
Asylum,  in  pursuance  of  the  provisions  of  its  charter,  the  court 
on  habeas  corpus,  will  not  inquire  into  the  regularity  or  sufficiency 
of  the  proceedings  before  the  magistrate  by  whom  thevcommit- 
ment  was  made.  The  board  of  directors  of  that  institution  have 
power  to  grant  a  discharge  for  good  cause.  (People  agt.  New 
York  Juvenile  Asylum,  12  Abb.,  92.) 

INFANTS. 

1.  An  objection  to  the  validity  of  a  marriage  settlement,  on  the 
ground  that  the  parties  to  it  were  infanta,  can  only  be  taken  by 
the  parties  themselves      It  is  not  void,  but  voidable  only  at  the 
option  of  the  infants  on  arriving  at  age.     (Jones  agt.  Butler, 
Ante,  189.) 

2.  Much  less  can  a  trustee,  acting  under  the  trust  created  by  such 
a  settlement,  raise  such  an  objection.     (Id.} 

3.  Where  a  conveyance  was  made  to  a  trustee  of  certain  real  estate 
which  recited  that  the  trustee  had  determined  to  invest  85,000 
of  the  trust  property  in  such  lands,  and  which  conveyed  the  land 
in  trust  to  and  for  the  purposes  of  the  trust,  Queref     Whether 
the  trustee  can  relieve  himself  from  such  express  trust,  by  show- 
ing the  consideration  for  the  purchase  was  never  paid  out  of  the 
estate.     (Id.) 

4.  It  is  a  proper  case  for  an  accounting,  where  the  action  is  brought 
for  that  purpose,  on  the  ground  of  a  misapplication  of  the  trust 
property.     (Id. ) 

INJUNCTION. 

1.  The  court  will  not  ordinarily  take  from  a  party  the  custody  of 
his  property  without  notice  to  him,  and  giving  him  an  oppor- 
tunity to  show  cause  against  it.     (Field  agt.  Ripley,  Ante,  26.) 

2.  A  receiver  will  not  be  appointed  upon  an  ex  parte  application, 
before  the  appearance  of  the  defendant,  or  until  he  has  made 
default,  after  service  of  process,  except  in  cases  of  emergency.  (Id.) 

3.  If  the  process  of  injunction  will  not  restrain  the  disposal  of 
property,  a  receivership  will  be  but  of  little  avail.     (Id.) 

4.  //  seems,  that  a  receiver  appointed  by  this  court,  would  not  be 
able  to  make  title  under  his  appointment  to  property  in  another 
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state,  in  the  possession  of  the  owner  there,  who  has  not  been 
•within  this  state,  or  in  any  way  made  answerable  to  the  process 
of  the  court.  (Id.) 

5.  Where  parties,  who  are  creditors  by  virtue  of  a  lien,  either  legal 
or  equitable,  created  by  an  executory  contract  between  them- 
selves and  the  principal  debtors,  upon  the  property  of  the  latter, 
they  may  not  be  called  upon  to  permit  the  property  of  their 
debtors  to  go  into  the  hands  of  a  receiver,  except  it  should  be  to 
gecure  the  payment  of  their  debt,  or  the  appointment  made  sub- 
ject to  their  rights.     (Id.) 

6.  By  filing  a  transcript  of  the  judgment  in  the  office  of  the  clerk 
of  the  court  of  common  pleas,  it  becomes  a  judgment  of  the  latter 
court.     The  common  pleas,  however,  has  no  power   to  open, 
reverse,  or  vacate  a  judgment  thus  rendered  one  of  its  own ;  that 
power  only  exists  in  the  marine  court,  and  in  that  court,  only 
when  the  judgment  was  obtained  by  default.   (Martin  agt.  Mayor, 
&c.,  of  New  York,  Ante,  86.) 

7.  The  effect  of  filing  a  transcript  discussed.     (Id. 

8.  The  court  will,  however,  grant  a  perpetual  injunction  against 
the  enforcement  of  such  a  judgment  on  proper  grounds,  on 
motion.     (Id.) 

9.  If  there  is  doubt,  the  proper  way  is  to  enjoin  the  enforcement  of 
the  judgment,  without  prejudice  to  an  action  on  the  judgment  by 
the  holder  thereof,  in  which  action  the  judgment  debtor  might 
have  affirmative  equitable  relief  against  the  judgment.     (Id.) 

'10.  Before  the  Code,  the  plaintiff  in  the  second  suit  would  have 
been  entitled  to  an  injunction,  restraining  the  prosecution  of  the 
suit  at  law,  till  the  determination  of  the  suit  in  equity.  The 
same  relief  may  now  be  had  by  order,  it  being  no  longer  neces- 
sary or  proper  to  stay  proceedings  in  the  .same  court  by  injunc- 
tion. (Auburn  City  Bank  agt.  Leonard,  Ante,  193.) 

11.  The  court  will  grant  a  stay  in  such  cases,  where  it  is  not 
entirely  clear  from  the  pleadings,  that  they  would  dismiss  the 
complaint  in  the  equity  suit  for  insufficiency  on  the  trial,  or  sus- 
tain a  demurrer  to  it.     (Id.} 

12.  When  an  injunction  will  issue  to  restrain  the  negotiation  of  a 
check  or  negotiable  paper,  on  the  ground  that  the  holder  is  not  a 
bonafide  holder  for  value.     (Clark  agt.  Gallagher,  Ante,  308.) 

13.  In  all  cases  where  the  power  to  issue  an  injunction  exists,  the 
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power  of  coinpi'llintj  olM-tlii'ii,--  to  it  also  exists.      (People  agt. 
AHxiny  and  Vermont  Railroad  Co.,  Ante,  358.) 

14.  An  injunction  may  issue  against  a  corporation,  and  when  dis- 
obeyed by  such  corporation  it  may  be  punished  for  contempt.  (I'l.) 

15.  Although  ;i  corporation  cannot  be  atlwhed  for  a  contempt,  as 
in  the  case  of  natural  persons,  it  may  be  punished  nevertheless, 
1  y  nfine,  or  the  xequed  ration  of  its  property.     (This  seems  to  be 
adverse  to  the  views  expressed  by  Judge  DUER,  in  Davit  agt.  The 
Mayor,  &c.,  1  Duer,  484.)     (Id.) 

16.  An  injunction  is  never  retroactive.     To  convict  a  party  of  con- 
tempt  in  disobeying  an  injunction,  it  must  satisfactorily  appear 
cither  that  the  party  through  himself  or  his  agents  have,  since 
knowledge  of  the  injunction,  violated  its  provisions,  or  had  before 
the  injunction,  authorized  the  act  prohibited  by  it  to  be  done,  and 
omitted  to  interfere  to  prevent  a  subsequent  violation  by  a  party 
who  stood  to  him  in  the  relation  of  an  agent  or  subordinate,  whose 
movements  he  could  legally  control.    (Id.) 

17.  A  court  of  equity  has  no  power  to  stay  by  injunction  the  col- 
lection of  a  tax,  alleged  to  be  illegal,  on  the  ground  that  the 
plaintiffs  were  a.  foreign  corporation,  and  had  no  place  of  busi- 
MM  in  Hit*  stale.     (Mutual  Benefit  Life  Ins.  Co.  agt.  Supervi- 
sors of  New  York,  Ante,  4  Id.) 

18.  Equity  cannot  be  appealed  to  in  any  case  to  restrain  the  col- 
lection of  a  tax  or  assessment  which  is  void.     (Id.) 

See  MORTGAGE  FORECLOSURE.     (New  York  Shot  and  Lead 
Co.  agt.  Gary,  Ante,  444,) 

19.  On  the  dissolution  of  an  injunction,  on  motion,  followed  by  a 
discontinuance  of  the  action  by  the  plaintiff,  the  order  of  disso- 
lution, is  a  final  decision  in  such  sense  that  it  cannot  be  reviewed 
on  appeal,  nor  reinvestigated  in  that  action.     But  the  court  may 
order  a  reference  to  ascertain  the  defendant's  damages  sustained 
by  the  injunction.     (Carpenter  agt.   \Vriyht,  4  Bosio.,  655.) 

20.  An  action  brought  in  the  courts  of  this  state,  to  enjoin  and 
restrain  the  prosecution  of  an  action,  commenced  and  pending  in 
a  court  of  another  state  cannot  be  maintained.     (  Williams  agt. 
A>,rault,  32  Barb.,  364.) 

See  RECEIVER.     (Deming  agt.  New  York  Marble  Co.,  12 
Abb.,  66.) 
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Insolvent's  discharge. 

21.  A  stay  of  proceedings  upon  an  appeal  from  an  order  granting 
an  injunction,  may  be  allowed,  as  well  as  upon  appeals  from 
other  orders.  (Genin  agt.  Chadsey,  12  Abb.,  69.) 


INSOLVENT'S  DISCHARGE. 

1.  An  examination  order  under  supplementary  proceedings,  founded 
upon  a  judgment  obtained  prior  to  the  discharge  of  the  defendant 
from  his  debts  under  the  two-third  act,  will  be  vacated  upon 
application  to  the  court.     (Smith  agt.  Paul,  Ante,  97,) 

2.  Upon  stfch  an  application  the  plaintiff  cannot  show  by  affidavit, 
or  otherwise,  that  he  was  not  included  in  the  schedule  of  debts, 
received  no  notice  of  application,  nor  even  that  he  was  a  citizen 
of  another  state,  not  joining  in  the  petition,  nor  receiving  any 
dividend  from  the  insolvent's  estate.    These  are  the  proper  ques- 
tions for  a  trial  to  be  brought,  by  permission  of  the  court.    (Id.) 


INSURANCE. 

1.  The  premium  notes  given  to  and  held  by  a  mutual  insurance 
company,  are  liable  to  pay  losses  arising  under  cash  policies 
issued  by  the  company.     ( White  agt.  Havens,  Ante,  177  ;  court 
of  appeals. ) 

See  TRIAL.     (New  York  Ice  Co.  agt.  North  Western  Ins.  Co., 
Ante,  424  and  32  Barb.,  72.) 

2.  The  contract  or  promise  of  the  assured,  in  his  premium  note  given 
to  a  mutual  insurance  company,  is  to  pay  upon  certain  condi- 
tions, and  these  conditions  must  be  shown  to  exist  by  the  party 
seeking  to  enforce  the  contract.     The  power  of  directors  and  cf 
a  receiver,  where  appointed  to  make  assessments  upon  premium 
notes,  stated.     (Thomas  agt.  Whallon,  32  Barb.,  172.) 

IRRELEVANCY  AND  REDUNDANCY. 

1.  The  fact  that  portions  of  a  complaint  are,  on  motion,  struck  out 
as  irrelevant  and  redundant,  cannot  be  considered  an  amendment 
of  the  complaint  within  the  meaning  of  §  172  of  the  Code.  Nor 
is  it  necessary  that  the  expurgated  complaint  should  be  served. 
(floss  agt.  Dinsmore,  Ante,  328.) 
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Joint  debtors. 


The  complaint  stated,  "that  during  the  whole  of  the  month  of 
March,  I8i>4,  the  defendants  were  co-partners,  and  as  such  were 
engaged  and  doing  business  in  Placcrville,  in  the  state  of  Cali- 
fornia, and  elsewhere,  as  bankers  and  common  carriers,  under 
the  name,  style  and  firm  of  Adams  &,  Company." 

The  answer  denied  this  statement  in  the  following  form  :  "  These 
defendants  deny  (that  during  the  time  in  that  behalf  in  the  com- 
plaint stated,  the  defendants  were  engaged  in  business  in  Plucer- 
villc,  in  the  state  of  California,  and  elsewhere,  as  bankers  and 
common  carriers,  as  in  the  complaint  alleged.") 

2.  The  action  being  brought  to  recover  an  amount  of  money  alleged 
to  have  been  deposited  by  the  plaintiff  on  the  13th  March,  1854, 
with  defendants  doing  business  as  partners,  under  the  firm  name 
of  Adams  &  Co.,  at  Placerville,  in  California,  and  for  which  a 
certificate  was  issued  ;  held,  that  the  above  statement  in  the  com- 
plaint being  malaria',  the  defendants'  denial,  although  in  form 
might  be  considered  inartificial  and  insufficient,  could  not  be  con- 
sidered ii-releca  .</.      (!NGRAHAM,  J.,  dissenting.)     (Doran  agt. 
Dinsmore,  Ante,  503.) 

3.  It  seems  doubtful  whether  a  plaintiff  can  be  permitted  to  say 
that  a  denial  in  proper  form  of  any  statement  in  his  complaint 
is  irrelevant,  although  such  statement  may  not  be  necessary  to 
constitute  a  cause  of  action.     (Id.) 

4.  The  answer  also  contained  the  following:  "And  further  answer- 
ing, these  defendants,  on  information  and  belief,  say  that  if  any 
such  certificate  of  deposit,  as  in  the  complaint  is  alleged,  was 
ever  issued,  that  the  same  has  been  paid," 

J/'-(l,  that  the  defendants  having  intended  by  this  statement 
to  set  up  the  defence  of  payment,  and  it  not  being  inconsistent 
with  the  former  part  of  their  answer,  to  wit :  that  they  had  no 
personal  know'edge,  and  no  information  sufficient  to  form  a  be- 
lief, and,  therefore,  denied  that  the  deposit  was  made  as  stated 
in  the  complaint,  it  could  not  be  struck  out  for  irrelevancy  or 
any  cause.  (Id.) 

JOINT  DEBTORS. 

1.  In  an  action  against  several  persons  as  partners,  one  not  being 
served  with  the  summons,  nor  appearing,  the  plaintiff  is  entitled 
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to  judgment  against  the  remainder,  upon  evidence  that  they  alone 
constituted  the  partnership.  (Pruyn  agt.  Black,  21  N.  Y.  R., 
300.) 

2.  "  Defendants  severally  liable,"  in  sub.  2,  §  136,  of  the  Code, 
construed  as  meaning  defendants  liable  separately  from  the  de- 
fendants not  served,  though  jointly  as  respects  each  other.   (Id.) 

3.  In  an  action  of  tort  against  several  defendants,  where  the  refe- 
ree finds  that  they  were  jointly  liable  for  the  wrong,  and  also 
finds  a  larger  amount   of  damages  agains^   some  than  others, 
judgment  may  be  entered  for  the  largest  amount ;    and   such 
judgment  per  se  remits  all  claim  to  any  lesser  amount,  which 
may  be  found  against  others.     (CPShea  agt.  Kirker,  4  Bosw., 
120.) 

4.  Where,  in  an  action  upon  a  joint  contract  made  by  two  defen- 
dants, evidence  that  one  of  the  defendants  signed  it  for  himself, 
and  as  attorney  for  the  other  defendant,  authorizes  the  contract 
to  be  read  in  evidence  by  the  plaintiff,  where  the  defendant  who 
'signed  it,  alone  appears  and  answers.     Establishing  a  joint  lia- 
bility by  evidence  competent  as  to  the  latter  defendant,  entitles 
the  plaintiff  to  judgment;  and  this  is  so  although  the  plaintiff 
does  not  show  that  the  other  defendant  is  jointly  liable.     (Mc- 
Kenzie  agt.  Farrell,  4  Bosw.,  192.) 

\ 

JUDGMENTS. 

1.  The  marine  court  has  no  power  to  open  or  vacate  its  own  judg- 
ments, except  by  regular  appeal  to  its  general  term,  unless  such 
judgment  was  obtained  by  default.     (Martin  agt.  Mai/or,  &c.,  of 
New  York,  Ante,  86.) 

2.  The  fifth  section  of  the  act  of  1859,  (Laws  qflSM,  p.  1127,) 
authorizing  the  supervisors  of  the  city  and  county  of  New  York 
to  raise  money  by  tax,  which  section  gives  the  comptroller  of 
that  city  power   to  apply  "to  the  court"  to  open  judgments 
against  the  city  rendered  by  it,  but  obtained  by  fraud  or  collu- 
sion, does  not  give  to  the  marine  court  any  additional  power  to 
open  judgments.     (Id.) 

3.  By  filing  a  transcript  of  the  judgment  in  the  office  of  the  clerk 
of  the  court  of  common  pleas,  it  becomes  a  judgment  of  the  lat- 
ter court.     The  common  pleas,  however,  has  no  power  to  open, 
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reverse  or  vacate  a  judgment  thus  rendered  one  of  its  own ;  that 
power  only  exists  in  the  marine  court,  and  in  that  court  only 
when  the  judgment  was  obtained  by  default.  (Id.) 

4.  The  effect  of  filing  a  transcript  discussed.     (Id.) 

5.  The  court  will,  however,  grant  a  perpetual  injunction  against 
the  enforcement  of   such  a  judgment  on  proper  grounds,  on 
motion.     (Id.) 

6.  If  there  is  doubt,  the  proper  way  is  to  enjoin  the  enforcement 
of  the  judgment,  without  prejudice  to  an  action  on  the  judgment 
by  the  holder  thereof,  in  which  action  the  judgment  debtor  might 
have  affirmative  equitable  relief  against  the  judgment.     (/'/.) 

7.  The  proper  course  pointed  out,  where  both  the  marine  court  and 
the  court  of  common  pleas  have  no  power  to  open  a  judgment  on 
motion.     (Id.) 

8.  Section  274  of  the  Code,  that  the  judgment  may  grant  to  the 
defendant  any  affirmative  relief,  does  not  apply  to  cases  where 
the  proper  parties  are  not   before  the  court,  and  can  only  be 
brought  in  by  cross-action.     (Smith  agt.  Howard,  Ante,  151.) 

9.  Evidence  of  mistake,  in  reducing  the  assignment  to  writing,  is 
not  admissible  to  explain  away  the  fraudulent  intent  'expressed 
upon  the  face  of  the  instrument.     (Id.) 

10.  It  is  no  ground  to  vacate  a  judgment  for  costs  entered  "by  the 
defendant,  that  the  costs  were  not  taxed,  where  the  costs  are  on 
notice  re-taxed  and  the  judgment  corrected  accordingly.  (Henry 
agt.  Bow,  Ante,  215.) 

11.  Where  final  judgment  dismissing  a  complaint  is  duly  rendered 
and  entered,  without  any  mistake  or  omission  therein,  it  is  a  dis- 
position of  the  whole  case,  and  the  court  has  no  power  subse- 
quently to  amend  it,  by  allowing  the  plaintiff  to  bring  a  new 
action.  (New  York  Ice  Co.  agt.  Northwester*  In*.  Co.,  A- 

12.  Where  a  judgment  on  confession  has  been  filed  and  docketed 
the  omission  of  the  clerk  to  make  the  requisite  indorsement  on 
the  statement  ($384,)  cannot  affect  the  substantial  rights  of  any 
party,  as  it  may  be  done  mine  pro  tune  by  an  order  of  the  court. 
(Daly  agt.  Mathew*,  Ante,  267.) 

13.  A  statement  on  confession  of  judgment  which  described  a  prom- 
issory note  of  the  defendant  for  $100,  and  alleged  that  it  was 
given  "  for  money  had  and  received  by  me  of  the  said  plaintiff  at 
my  request,"  "also  for  $19.78,  of  money  had  and  received  by 
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me  at  different  times  from  said  plaintiff  at  my  request  for  which 
no  note,  or  security,  or  writing,  was  taken  from  me  by  the  said 
plaintiff;"  "also  for  $108.09,  being  a  book  account  for  goods, 
wares  and  merchandize,  groceries  and  provisions  heretofore  sold 
and  delivered  to  me  at  my  request  by  the  said  plaintiff,  and  for 
which  he  had  not  received  pay."  Held  insufficient  to  sustain 
the  judgment.  (Id.} 

14.  Where  a  judgment  or  decree  of  a  foreign  tribunal,  (Canada,) 
shows  that  it  was  for  funds  embezzled  or  misapplied  by  the 
defendant  acting  in  a  fiduciary  capacity,  the  plaintiff  may  rely 
upon  the  original  cause  of  action,  in  bringing  his  action  here, 
and  causing  the  defendant's  arrest.      The  plaintiff  is  not  con- 
eluded  by  the  decree  from  charging  the  defendant  with  embezzle- 
ment or  breach  of  trust,  although  he  might  be  as  to  the  amount 
of  the  moneys  embezzled  or  misapplied.     (Arthurian  agt.  Dalley, 
Ante,  311.) 

15.  //  seems,  t'.iat  in  such  a  case,  if  the  plaintiff  was  estopped  by 
the  record  from  going  behind  it  to  the  cause  of  action  upon  which 
it  was  founded,  he  would  not  be  precluded  from  availing  himself 
of  the  provisional  remedy  in  an  action  upon  such  record,     (fd.) 

16.  Where  the  plaintiff  brings  his  action  for  a  breach  of  contract 
in  the  misappropriation  of  moneys  intrusted  to  the  defendant  to 
purchase  property  as  the  agent  of  the  plaintiff,  and  recovers 
judgment  for  the  amount  of  such  moneys,  he  waives  all  claim  to 
the  value  of  the  properly  purchased  by  the  defendant  with  such 
moneys.     (Bank  of  Beloit  agt.  Adams,  Ante,  331.)    • 

17.  That  is,  the  plaintiff  cannot  on  the  same  facts  have  a  judgment 
against  the  defendant  for  the  amount  of  money  furnished,  and 
interest,  and  also  for  the  value  of  the  property  bought  with  such 
money.     (Id.) 

18.  If  the  judgment  recovered  by  the  plaintiff  against  the  defen- 
dant estops  the  plaintiff  from  claiming  ownership  of  the  property 
as  against  the  defendant,  it  also  estops  him  from  making  such 
claim  against  the  owner  who  purchased  from  the  defendant.   (Id.) 

19.  Consequently,  where  an  action  is  brought  by  the  owner  of  such 
property,  for  its  value,  against  subsequent  purchasers,  the  defen- 
dants can  not  set  up  as  a  valid  defence,  the  claim  of  the  plaintiff 
in  the  former  suit  as  being  the  true  owner ;  if  the  latter  cannot 
sustain  such  a  claim,  the  defendants  have  no  defence.     (Id.) 
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20.  The  former  plaintiff's  rights  being  merged  in  his  judgment, 
and  it  appearing  that  the  defendant  is  imprisoned  in  execution 
upon  it ;  in  contemplation  of  law  the  judgment  is  to  be  treated 
as  satisfied  while  the  imprisonment  continues.       /•/. 

21.  A  defendant  may  covfexs  judgment  (Code,  §§  382-3)  to  secure 
contingent  liabilities  of  the  plaintiff  himself,  and  an  trustee  for 
other  similar  creditors ;  the  statement  specifying  the  trust,  and 
t!<c  particular  claims  of  each,  and  the  plaintiff  agreeing  in  wri- 
ting to  act  as  such  trustee.     (Mark*  agt.  Reynold*,  Ante,  338.) 

22.  A  trustee,  though  described  as  such,  cannot  confexx  an  ordi- 
nary judgment  so  as  to  bind  the  trust  estate.     Where  the  trust 
estate  is  to  be  made  liable  for  a  debt  created  by  a  trustee,  it  must 
be  reached  by  a  special  proceeding  and  judgment  in  equity,  mak- 
ing or  declaring  the  trust  estate  liable,  or  directing  or  authoriz- 
ing it,  or  part  of  it,  to  be  sold,  for  the  purpose  of  discharging  tho 
claim.     (Mallory  agt.  Clark,  Ante,  418.) 

23.  Where  the  court,  in  granting   an  order  to  change  trustees, 
cirected  that  the  new  trustee  confess  a  judgment  to  the  former 
trustee  to  secure  advances  made  by  him  for  the  trust  estate, 

Held,  that  this  part  of  the  order  should  be  amended  by  direct- 
ing the  acting  trustee  to  pay  to  the  former  trustee  the  balance 
due  him,  with  interest,  as  soon  as  the  acting  trustee  should 
receive  from  the  trust  estate  sufficient  funds  there  for.  (Id.} 

24.  In  cases  of  mortgage  foreclosure,  the  complaint  must  ask  for  a 
judgment  for  the  deficiency,  if  any  shall  exist  after  the  sale, 
against  a  purchaser  of  the  land,  or  an  assignor  or  guarantor  of 
the  mortgage — who  may  be  liable  for  the  debt,  in  order  to  autho- 
rise the  court  to  render  such  a  judgment  where  such  defendants 
have  not  anmcered.     (Simonson  agt.  Blake,  Ante,  484.) 

25.  A  judgment  for  deficiency  thus  unauthorized,  entered  against 
a  defendant,  does  not  come  within  the  statute  limitation  of  one 
year,  for  a  motion  to  set  it  aside  as  irregular.     It  is  not  merely 
irregular;  it  is  void.     (Id.) 

See  CORPORATIONS.  (Zte/mon/agt.  Coleman,  21  JV.  Y.B.,  96.) 
See  JOINT  DEBTORS. 

26.  Where  a  statement  in  a  confession  of  judgment  was  in  these 
words,  "  Promissory  note  for  a  specified  date  and  amount,  which 
note  was  given  to  L.  W.  &  Co.,  for  goods,  wares  and  merchandize 
theretofore  purchased  of  L.  W.  &  Co.,  by  the  defendant,  which 
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note  was  indorsed  by  the  debtor  and  came  into  the  hands  of  the 
plaintiffs  for  a  valuable  consideration,"  held,  to  be  insufficient, 
in  not  stating  the  facts  out  of  which  the  indebtedness  arose. 
(Clqflin  agt.  Sanger,  32  Barb.,  36.) 

27.  Where  a  judgment  is  confessed  by  two  partners  in  a  firm  con- 
sisting of  three,  for  the  purpose  of  securing  a  partnership  debt, 
it  will  be  a  lien  upon  the  interest  of  the  two  in  the  partnership 
property,  and  is  entitled  to  payment  to  that  extent  out  of  sur- 
plus moneys  arising  upon  the  sale  of  partnership  property  on  a 
mortgage  in  preference  to  junior  judgments  recovered  against  all 
the  members  of  the  firm.     (Stevens  agt.  Bank  of  Central  2*ew 
York,  32  Barb.,  290.) 

28.  A  judgment  recovered  in  another  state,  does  not  constitute  a 
sufficient  basis  for  a  suit  in  equity  to  enforce  a  trust  in  favor  of 
a  judgment  creditor  here.     The  judgment  must  be  sued  here  and 
the  remedy  by  execution  first  exhausted.     (McCartney  agt.  Bost- 
wick,  32  Barb.,  390.) 

29.  The  statute  does  not  require  that  the  comptroller  of  the  city 
of  New  York,  should  show  by  affidavit  the  grounds  on  which  his 
opinion  is  formed  of  the  existence  of  collusion  or  fraud,  in  appli- 
cations to  open  judgments  against  the  city.     The  mere  application 
of  the  comptroller,  he  being  a  sworn  officer  of  the  city,  should 
be  considered  sufficient  evidence  in  itself  that  he  has  reason  to 
believe  that  the  cause  existed  which  the  statute  required,  to 
warrant  his  action.     (Sharp  agt.  Mayor,  &c.,  of  New  York,  32 
Barb.,  572;  S.  C.,  18  How.,  97.) 

JURISDICTION. 

1.  A  court  of  a  justice  of  the  peace  has  jurisdiction  of  an  action 
by  an  attorney  on  an  undertaking  of  bail,  brought  in  the  name 
of  his  client.     (Shackleton  agt.  Hart,  Ante,  39.) 

2.  To  authorize  this  court  to  entertain  jurisdiction  of  an  action  by 
or  against  &  foreign  corporation,  the  cause  of  action,  or  the  sub- 
ject of  the  action,  or  at  least  some  property  to  be  acted  upon,  must 
have  arisen,  or  be  situated  within  our  jurisdiction.   (Cumberland 
Coal  and  Iron  Co.  agt.  Hoffman  Steam  Coal  Co.,  Ante,  G2.) 

3.  //  seems  that  even  the  domestic  origin  of  the  cause  of  action, 
although  allowed  by  the  Code,  existing  alone,  might,  and  pro- 
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bably  would,  be  disregarded  by  other  states  when  called  upon  to 
give  effect  to  the  judgment.     (Id.) 

4.  In  an  action  brought  in  this  court  by  a  corporation  created  by 
the  laws  of  Maryland,  against  another  corporation  of  Maryland, 
relating  to  lands  in  the  state  of  Maryland,  and  for  acts  and  wrongs 
done  and  suffered  in  Maryland,  in  relation  thereto,  and  under  a 
transportation  contract  between  them,  alleged  to  have  been  pro- 
cured by  fraud,  asking  that  the  transaction  be  cancelled,  and  a 
re-conveyance  of  the  land  be  directed,  held,  that  this  court  had 
no  jurisdiction  of  the  case,  although  it  was  alleged  that  two  of 
the  defendants  sued  with  the  Maryland  corporation,  and  mem- 
bers and  stockholders  of  it  were  personally  within  the  jurisdic- 
tion of  this  court,  and  had  possession  of  the  papers  asked  to  be 
cancelled,  which  were  executed  in  the  city  of  New  York,  although 
the  deed  was  recorded  in  the  state  of  Maryl:in  1.        Id  ) 

5.  The  marine  court  has  no  power  to  open  or  vacate  its  own  judg- 
ments, except  by  regular  appeal  to  its  general  term,  unless  such 
judgment  was  obtained  by  default.     (Martin  agt.  the  Mayor,  &c., 
of  New  York,  Ante,  86.) 

6.  The  fifth  section  of  the  act  of  1859,  (Laws  of  1859,  p.  1127,) 
authorizing  the  supervisors  of  the  city  and  county  of  New  York 
to  raise  money  by  tax,  which  section  gives  the  comptroller  of 
that  city  power  to  apply   "  to  the  court "   to  open  judgments 
against  the  city  rendered  by  it,  but  obtained  by  fraud  or  collu- 
sion, does  not  give  to  the  marine  court  any  additional  power  to 
open  judgments.     (Id.) 

7.  By  filing  a  transcript  of  the  judgment  in  the  office  of  the  clerk 
of  the  court  of  common  pleas,  it  becomes  a  judgment  of  the  lat- 
ter court.     The  common  pleas,  however,  has  no  power  to  open, 
reverse,  or  vacate  a  judgment   thus  rendered  one  of  its  own ; 
that  power  only  exists  in  the  marine  court,  and  in  that  court 
only  when  the  judgment  was  obtained  by  default.     (Id.) 

8.  The  effect  of  filing  a  transcript  discussed.     (Id.} 

9.  The  court  will,  however,  grant  a  perpetual  injunction  against 
the  enforcement  of  such  a  judgment  on  proper  grounds,  on  mo- 
tion.    (Id.) 

10.  If  there  is  doubt,  the   proper  way  is  to  enjoin   the  enforce- 
ment of  the  judgment,  without  prejudice  to  an  action  on  the 
judgment  bv  the  holder  thereof,  in  which  action  the  judgment 
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debtor  might  have  affirmative  equitable  relief  against  the  judg- 
ment.    (Id.) 

11.  The  proper  course  pointed  out,  where  both  the  marine  court 
and  the  court  of  common  pleas  have  no  power  to  open  a  judg- 
ment on  motion.     (Id.) 

12.  The  supreme  court,  or  any  justice  thereof,  have  no  power  or 
authority  to  issue  a  common  law  writ  of  certiorari  to  remove 
into  that  court  a  summary   statutory  proceeding  pending  and 
undetermined  before  a  county  judge,  or  any  judge  of  the  court 
of  common  pleas  of  the  city  and  county  of  New  York.     It  is 
only  the  final  adjudications  and  determinations  of  such  special 
officers  and  tribunals  which  can  thus  be  removed.     (Devlin  agt. 
Plait,  Ante,  167.) 

13.  Any  judge  of  the  court  of  common  pleas  of  the  city  and  county 
of  New  York,  has  jurisdiction  and  authority  to  entertain  and 
determine  an  application  under  the  statute,  (i  R.  S.,  124,  §§50, 
&c.,)  of  a  public  officer  for  the  delivery  over  to  him  of  the  books 
and  papers  of  his  office.     (Id.) 

14.  In  the  absence  of  the  mayor  of  the  city  of  New  York,  the 
president  of  the  board  of  aldermen  of  the  city  becomes  the  acting 
mayor,  and  mayor  in  fact  for  every  purpose,  and  can  exercise  all 
his  powers  (Laws  1857,  p.  874.)     He  can,  therefore,  with  the 
consent  of  the  board  of  aldermen,  legally  remove  for  cause,  the 
chamberlain  of  the  city  from  his  office,  and  appoint  another  in 
his  place.     (Id.) 

15.  The  chamberlain  of  the  city  of  New  York  being  only  chief  of  a 
bureau  in  a  department  of  which  the  comptroller  is  head,  the 
mayor  of  the  city  has  no  power  of  suspension   of  that  officer — 
that  power  is  confined  to  the  head  of  the  department.     (Id.) 

16.  Where  an  individual,  a  resident  of  the  state  of  Wisconsin,  pur- 
chased a  bill  of  goods  in  the  city  of  New  York,  on  an  agreement 
to  give  his  note  therefor,  to  be  indorsed  by  a  certain  person  resi- 
ding in  the  state  of  Illinois ;  that  the  goods  were  delivered  and 
the  note  executed  by  the  maker  in  the  city  of  New  York,  paya- 
ble at  the  bank  of  the  indorser  in  Illinois,  where  the  indorser 
made  his  indorsement,  and  which  was  subsequently  sent  by  the 
maker,  by  mail,  and  received  by  the  vendors  of  the  goods  in  New 
York,  in  pursuance  of  the  agreement, 

Held,  that  the  contract  of  the  maker  was  to  be  performed  in 
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Illinois ;  but  the  contract  of  the  indorner  waa  to  be  performed 
in  New  York,  and  was  governed  by  the  laws  of  New  York.  (Lee 
agt.  Selleck,  Ante,  275.) 

See  LUNACY.     (Matter  of  Clapp,  Ante,  385.) 

See  INJUNCTION.  (Mutual  Benefit  Life  Ins.  Co.  agt.  Super- 
visor* of  New  York,  Ante,  416.) 

See  TRIAL.  (Neir  York-  Ice  Co.  agt.  Northwestern  Ins  Co., 
Ante,  424,  and  32  liarb.,  72.) 

17.  The  city  court  of  Brooklyn  being  a  court  of  special  and  limited 
jurisdiction,  an  order  of  reference  made  by  it  cannot  authorize 
the  referee  to  try  the  cause  in  the  city  of  New  York.     (Bonner 
agt.  McPhail,  32  Barb.,  100.) 

See  SLANDER  AND  LIBEL.     (Bonner  agt.  McPhail,  32  Barb., 
106  ;  Perkins  agt,  Mitchell,  32  Barb.,  461.) 
See  PARTITION.     (Roger*  agt.  McLean,  32  Barb.,  304.) 
See  SURROGATE.     (Cleveland  agt.  Whilon,  32  Barb.,  544.) 

18.  The  supreme  court  has  power  to  relieve  a  party  to  an  action 
pending  in  it,  from  a  judgment  or  order  obtained  against  him  by 
reason  of  the  negligence,  ignorance  or  fraud  of  his  attorney, 
without  any  reference  to  an  action  against  or  to  the  responsibility 
of  the  attorney.     (Sharp  agt.  Mayor,  &c.,  of  New  York,  32  Barb., 
578;  S.  C.,  19  How.,  193.) 

See  SURROGATE.     (Bumstead  agt.  Read,  32  Barb.,  661.) 
See  PUBLICATION.     (FwHe  agt.  Andei-son,  12  Abb.,  8.) 

JUSTICES'  COURTS. 

1.  A  court  of  a  justice  of  the  peace  has  jurisdiction  of  an  action 
by  an  attorney  on  an  undertaking  of  bail,  brought  in  the  name 
of  his  client.     (Shackleton  agt.  Hart,  Ante,  39.) 

2.  Where,  at  the  close  of  the  evidence  in  a  cause  tried  before  a 
justice  of  the  peace,  the  counsel  agree  that  within  the  four  days 
which  is  authorized  for  the  decision  of  the  justice,  they  will 
appear  before  him  and  sum  up  the  case,  the  cause  is  in  effect 
postponed  for  a  final  hearing  to  the  fourth  day;  and  the  ju>ti«c 
has  the  right,  with  or  without  the  consent  of  the  parties,  to  take 
four  days  from  that  time  for  his  decision.     And  whether  the  jus- 
tice, on  the  day  of  the  summing  up,  will  or  not  receive  further 
testimony,  is  a  matter  wholly  in  his  discretion,  and  the  exercise 
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of  it  will  not  be  reviewed  on  appeal.     (Heidenheimer  agt.  Wil- 
son, 32  Barb.,  636.) 

3.  A  justice  of  the  peace  has  a  right  to  charge  the  jury  by  whom, 
an  action  is  being  tried  before  him,  although  it  is  usual  to  omit 
to  do  so;  and  his  omission  or  refusal  to  charge  when  requested, 
is  not  error.     When  a  charge  is  given,  and  is  manifestly  errone- 
ous, especially  if  it  be  given  at  the  request  of  the  successful 
party,  it  is  ground  of  error,  for  which  the  judgment  should  be 
reversed.     (Pettit  agt.  Ide,  12  Abb.,  44.) 

4.  Where,  in  a  justice's  court,  the  defendant  pleaded  a  former  suit 
in  bar,  to  an  action  of  the  plaintiff  for  trespass  to  real  property, 
held,  that  upon  these  pleadings  the  defendant  did  not  a3mit  the 
cause  of  action,  so  as  to  authorize  the  justice  in  rendering  judg- 
ment for  the  plaintiff  to  the  extent  claimed  as  damages,  without 
any  proof.    (Raymond  agt.  Traffarn,  12  Abb.,  52;  county  court.) 

JUSTICES  OF  SUPREME  COURT. 

1.  "It  shall  be  lawful  for  the  board  of  supervisors  to  raise  by  tax 
upon  said  county,  and  pay  to  the  justices  of  the  supreme  court, 
resident  in  the  first  district,  such  additional  annual  compensation, 
as  they  may  deem  proper."     ("An  act  in  relation  to  the  supreme 
court  of  the  first  judicial  district,"  Sess.  Laws,  1852,  ch.  374,  § 
7.)     (People  ex  rel.  Mitchell  agt.  Haws,  Ante,  29.) 

2.  So  far  as  this  act  authorizes,  or  was  intended  to  authorize,  the 
board  of  supervisors  to  raise  by  tax  and  pay  an  additional  annual 
compensation  to  the  justices  of  the  first  judicial  district,  in  office 

•  at  the  lime  of  itspasxage,  it  is  unconstitutional  and  void.     (Id.) 

3.  The  constitutional  provision  which  prohibits  such  an  application 
of  the  act,  is  as  follows  :    "  The  judges  of  the  court  of  appeals, 
and  justices  of  the  supreme  court,  shall  severally  receive,  at  sta- 
ted times,  for  their  services,  a  compensation  to  be  established  by 
law,  ichich  shall  not  be  increased  or  diminished  during  their  con- 
tinuance in  office.     (Const.  1846,  Art.  6,  §  7.)     (Id.) 

4.  The  supreme  court,  or  any  justice  thereof,  have  no  power  or 
authority  to  issue  a  common  law  writ  of  cerliorari  to  remove 
into  that   court  a  summary  statutory  proceeding  pending  and 
undetermined  before  a  county  judge,  or  any  judge  of  the  court 

.of  common  pleas  of  the  city  and  county  of  New  York.     It  is 
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only  the  final  adjudications  and  determinations  of  such  special 
officers  and  tribunals  which  can  thus  be  removed.  (Devlin  agt. 
Plait,  Ante,  167.) 

> 

LANDLORD  AND  TENANT. 

1.  What  acts  of  the  landlord  upon  the  demised  premises,  considered 
might  have  amounted  to  a  trespass,  but  did  not  constitute  an 
eviction.     (Peck  agt.  Htier,  32  Barb.,  117,  and  see  S.  C.,  14 
Ifoic.,  155.) 

2.  To  sustain  an  action  for  use  and  occupation,  the  relation  of  land- 
lord and  tenant  must  exist  between  the  parties.     When  a  pur- 
chaser who  abandons  possession,  will  not  be  liable  for  rent,  or 
for  use  and  occupation,  in  consequence  of  the  vendor's  failure  to 
perform  his  contract.     (.S'///r<>x/<r  agt.  lia'ston,  32  Barb.,  286.) 

3.  A  wi.Iow  having  infant  heirs,  becomes  vested  with  the  powers 
of  a  guardian  in  socaye,  and  as  such  is  authorized  and  required 
to  take  the  rents  and  profits  of  the  land,  which  was  owned  and 
left  by  her  deceased  husband,  for  the  benefit  of  the  heirs.     (/</.} 

4.  AY  here  a  lease  for  a  term  of  years  is  executed  to  the  husband 
and  wife  jointly,  the  rights  and  interests  of  the  lessees  are  unaf- 
fected by  the  married  women  acts  of  1848-9.     Those  acts  were 
not  intended  to  authorize  married  women  to  take  and  hold  pro- 
perty jointly  with  their  husbands.     Therefore  the  wife  cannot 
be  deemed  to  have  intended  to  charge  her  separate  estate,  by  the 
covenant  for  payment  of  rent.     Such  covenant  is  applicable  to 
the  husband  only.     (Godet  agt.  Gori,  32  Jiarb.,  314.) 

5.  When  a  covenant  of  a  lessor  will  be  implied,  that  the  store 
should  be  finished  and  fit  for  use,  by  the  time  stipulated  for  the 
commencement  of  the  term.     Where  lessees  have,  in  fact,  never 
taken  possession  of  the  demised   premises  as  tenants,  thoy  can 
only  be  made  liable  for  the  rent  upon  their  covenants,  as  for  a 
breach  of  an  executory  contract.     (LaFarge  agt.  Manftirld,  32 
Jiarb.,  345.) 

6.  If  lessees  haye  taken  possession  of  the  demised  premises,  so  that 
they  became  vested  with  the  term,  a  breach  of  the  agreement  on 
the  part  of  the  lessor,  constitutes  no  defence  to  the  lessees  in  an 
action  to  recover  the  rent  reserved.     They  can  only  recoup  the 
damages  actually  sustained.     (Id.) 
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7.  When  a  tenant  in  common  can  sustain  an  action  against  a 
co-tenant  for  the  conversion  of  personal  property.  {Benedict 
agt.  Howard,  32  Barb.,  569.) 

LICENSE. 

1.  A  person  performing  services  as  a  public  cartman  in  the  city  of 
New  York,  without  having  a  city  license,  as  such  cartman,  cannot 
recover  for   such   services.      (Ferdon  agt.  Cunningham,  Ante, 
154.) 

2.  Where  a  married  ivoman,  (since  March,  I860,)  upon  her  sole 
credit  and  responsibility,  and  for  her  sole  benefit,  carried  on  the 
saloon  business  in  a  part  of  the  house  occupied  by  her  and  her 
husband  as  a  residence,  and  among  other  things,  sold  strong  and 
spirituous  liquors  without  license,  with  the  knowledge  and  with- 
out the  assent  of  her  husband, 

Held,  that  the  husband  was  liable  for  the  penalties  given  by 
the  act  of  1857,  §13.  (Commissioners  of  Excise  agt.  Keller, 
Ante,  280.) 

LIEN. 

1.  In  order  to  secure  a  lien  upon  property  by  virtue  of  an  attach- 
ment, whether  issued  under  the  Revised  Statutes  or  undor  the 
Code,  there  must  be  an  actual  levy  or  seizure  of  the  property  ; 
and  this  is  the  rule  as  to  real  estate,  and  the  return  of  the  writ 
or  the  inventory  attached  is  the  evidence  of  the  seizure.     ( Yale 
agt.  Demick,  Ante,  430.) 

2.  But  the  priority  of  liens,  where  several  such  attachments  are 
issued  against  the  same  defendant,  and  levied  upon  the  same 
property  is  determined  by  the  Revised  Statutes,  (3  R.  <V.,  645, 
5th  ed.,  §§  14,  15,)  and  the  attachment  first  delivered  to  the  officer, 
has  priority;    although  a  seizure  of  the  property  may  be  first 
made  under  an  attachment  subsequently  delivered  to  him  or  his 
deputy.     (Id.) 

See  MORTGAGE  FORECLOSURE.  (New  York  Shot  and  Lead 
Co.  agt.  Cary,  Ante,  444,  and  Stevens  agt.  Bank  of  Central  N. 
Y.,  32  Barb.,  290.) 

See  ADMIRALTY.     (Whitlock  agt.  Barque  Tholes,  Ante,  447.) 
See  TENDER.     (Kortright  agt,  Cady,  21  N.  Y.  R.,  343.) 
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,  See  ATTORNEYS  AND  COUNSELLORS.  (McDowell  agt.  Second 
Av.  R.  R.  Co.,  4  Bosw.,  670,  and  Ellsioorth  agt.  Campbell,  32 
Barb.,  134.) 

See  SUPPLEMENTARY  PROCEEDINGS.     (Butts  agt.  Dickinson, 
Ante,  230  ;  S.  C.,  12  Abb.,  GO.) 


LUNACY. 

1.  The  committee  of  a  lunatic  are  authorized  under  Rule  85,  (with- 
out an  order  of  the  court,)  to  pay  the  costs  of  the  attorney  who 
conducted  the  proceedings  upon  the  inquisition  an  amount  not 
exceeding  $50.     And  it  seems,  this  payment  may  le  made  by 
the  committee  at  any  time  while  the  funds  of  the  estate  are  in 
their  hands.     (Matter  of  C'app,  Ante,  385.) 

2.  After  a  jury  has  passed  upon  the  question .  and  found  the  alleged 
lunatic  of  unsound  mind,  the  court  upon  confirming  the  inquisi- 
tion, acquires  complete  jurisdiction  over  the  lunatic  and  his  pro- 
perty, and  the  costs  of  all  the  proceedings.     And  it  is  a  matter 
of  discretion  with  the  court,  thereafter,  whether  or  not  to  allovr 
the  inquisition  to  be  traversed  by  the  lunatic.     (Id.) 

3.  Where  by  an  order  of  the  court,  an  inquisition  of  lunacy  found 
by  a  jury,  is  allowed  to  be  traversed  by  the  lunatic,  by  an  issue 
to  be  framed  and  made  up  for  trial  at  the  circuit,  (which  by  stip- 
ulation is  tried  before  three  referees,)  it  is  the  plain  duty  of  the 
committee  appointed  under  such  inquisition,  to  oppose  the  traverse, 
and  see  that  the  issue  is  properly  tried,  and  not  suffered  to  go 
by  default.     (Id.) 

4.  And  where  on  such  traverse,  the  alleged  lunatic  is  found  not  to 
Le  of  unsound  mind,  and  upon  the  report  of  the  referees  thus 
made,  the  court  make  an  order  superseding  the  commission  and 
inquisition,  and  directing  that  the  property  be  restored  to  the 
alleged  lunatic,  and  referring  it  to  a  referee  to  take  and  state 
their  accounts, 

Held,  that  the  committee  were  entitled  to  the  legal  expenses 
incurred  in  the  proceeding  on  the  inquisition,  and  in  opposing 
the  traverse  of  it  before  the  referees,  including  the  bills  of  the 
attorneys  of  the  committee,  and  a  reasonable  counsel  fee  upon 
the  trial  of  the  traverse,  and  all  disbursements,  &c.,  to  be  paid 
out  of  the  funds  of  the  estate  in  their  hands.  (Id.) 
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MANDAMUS. 

1.  Service  of  notice  of  motion  for  a  mandamus,  on  a  majority  of 
the  contracting  board  (a  part  of  the  canal  board,)  of  the  state, 

•  including  the  chairman,  held  a  sufficient  service.     (People  agt. 
the  Contracting  Hoard,  Ante,  206.) 

2.  When  a  party  has  no  other  adequate  remedy,  and  his  right  is 
clear  and  undoubted,  mandamus  is  not  only  the  proper  remedy, 
but  is  one  of  the  most  efficient  proceedings  known  to  the  law  for 
the  enforcement  of  a  right.     (Id.) 

3.  Where  a  contractor  by  his  proposal,  affidavits,  certificates,  bond, 
penalty,  sureties,  justification,  and  all  the  preliminary  conditions 
required  by  the  contracting  board  in  their  published  notice  to 
contractors  for  proposals  to  do  certain  work,  has  fully  complied 
therewith,  and  is  the  lowest  bidder,  no  combination  with  other 
bidders  appearing,  the  board  are  bound  by  statute  to  award  him 
the  contract.     (Id.) 

4.  A  county  clerk  has  authority  to  tax  costs  in  special  proceedings 
under  the  Revised  Statutes, (on  mandamus)  although  such  costs  are 
not  provided  for  by  the  Code.    (People  agt.  Colborne,  Ante,  378.) 

5.  A  Public  officer  is  entitled  to  double  costs  where  he  succeeds 
upon  a  proceeding   by  mandamus  against  him.     And  it  seems 
that  such  costs  may  be  awarded  either  as  in  an  action,  or  a  pro- 
ceeding upon  mandamus,  under  the  Revised  Statutes.     The  defi- 
nition of  an  "action"  considered.     (Id.) 

6.  The  statute  allowing  double  costs  to  public  officers  applies  to 
acts  of  nonfeasance,  as  well  as  to  malfeasance.     (Id.) 

7.  If  the  common  council  neglect  to  proceed  and  open  the  street, 
the  court  may  grant  a  mandamus  to  compel  them  to  proceed, 
when  applied  to  by  any  person  interested  in  the  proposed  improve-, 
ment.     (People  agt.  Common  Council  of  Syracuse,  Ante,  491.) 

8.  And  a  person  who  has  an  interest  in  the  proceedings,  to  enable 
him  to  recover  the  damages  awarded  to  him  by  the  commission- 
ers, has  such  an  interest  as  authorizes  him  to  make  the  applica- 
tion.    (Id.) 

9.  And  a  mandamus  will  be  granted  in  such  case,  where  "  the  final 
determination  of  all  the  proceedings,"  in  the  way  pointed  out  by 
the  city  charter,  has  not  been  had,  which  is  required  to  create 
the  liability  of  the  city  to  pay  the  award.     (Id.) 
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MARINE  COURT. 

1.  The  marine  court  has  no  power  to  open  or  vacate  its  own  judg- 
ments, except  by  regular  appeal  to  its  general  terra,  unless  such 
judgment  was  obtained  by  default.     (Martin  agt.  Mayor,  £c.,  of 
New  York,  Ante,  86.) 

2.  The  fifth  section  of  the  act  of  1859,  (Laws  of  1859,  p.  1127.) 
authorizing  the  supervisors  of  the  city  and  county  of  New  York 
to  raise  money  by  tax,  which  section  gives  the  comptroller  of 
that  city  power   to  apply  "to  the  court"  to  open  judgments 
against  the  city  rendered  by  it,  but  obtained  by  fraud  or  collu- 
sion, does  not  give  to  the  marine  court  any  additional  power  to 
open  judgments.     (Id.) 

6.  By  filing  a  transcript  of  the  judgment  in  the  office  of  the  clerk 
of  the  court  of  common  pleas,  it  becomes  a  judgment  of  the  latter 
court.  The  common  pleas,  however,  has  no  power  to  open, 
reverse,  or  vacate  a  judgment  thus  rendered  one  of  its  own ;  that 
power  only  exists  in  the  marine  court,  and  in  that  court,  only 
when  the  judgment  was  obtained  by  default.  (Id.} 

4.  The  effect  of  filing  a  transcript  discussed.     (Id.) 

5.  The  court  will,  however,  grant  a  perpetual  injunction  against 
the  enforcement  of  such  a  judgment  on  proper  grounds,  on 
motion.     (Id.) 

6.  If  there  is  doubt,  the  proper  way  is  to  enjoin  the  enforcement  of 
the  judgment,  without  prejudice  to  an  action  on  the  judgment  by 
the  holder  thereof,  in  which  action  the  judgment  debtor  might 
have  affirmative  equitable  relief  against  the  judgment.     (Id.) 

1.  The  proper  course  pointed  out,  where  both  the  marine  court  and 
the  court  of  common  pleas  have  no  power  to  open  a  judgment 
on  motion.  (Id.) 

MARRIAGE  SETTLEMENT. 

1.  An  objection  to  the  validity  of  a  marriage  settlement,  on  the 
ground  that  the  parties  to  it  were  infants,  can  only  be  taken  by 
the  parties  themselves.     It  is  not  void,  but  voidable  only,  at  the 
option  of  the  infants  on  arriving  at  age.     (Jones  agt.  Butler, 
Ante,  189.) 

2.  Much  less  can  a  trustee,  acting  under  the  trust  created  by  such 
a  settlement,  raise  such  an  objection.     (Id.) 

Vot..  XX.  40 
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3.  Where  a  conveyance  was  made  to  a  trustee,  of  certain  real  estate, 
•which  recited  that  the  trustee  had  determined  to  invest  $5,000 
of  the  trust  property  in  such  lands,  and  which  conveyed  the  land 
in  trust  to  and  for  the  purposes  of  the  trust,  Quere  ?    Whether 
the  trustee  can  relieve  himself  from  such  express  trust,  by  show- 
ing the  consideration  for  the  purchase  was  never  paid  out  of  the 
estate.     (Id.) 

4.  It  is  a  proper  case  for  an  accounting,  where  the  action  is  brought 
for  that  purpose,  on-  the  ground  of  a  misapplication  of  tke  trust 
property.     (Id.) 

5.  Where  the  facts  appear  in  the  complaint,  the  court  is  to  give 
such  relief  as  the  parties  are  entitled  to,  whether  asked  for  or 
not  in  the   prayer  of  the  complaint,  where  the  defendant  has 
answered.     (Id.) 

MARRIED  WOMEN. 

1.  An  objection  to  the  validity  of  a  marriage  settlement,  on  the 
ground  that  the  parties  to  it  were  infants,  can  only  be  taken  by 
the  parties  themselves.     It  is  not  void,  but  voidable  only,  at  the 
option  of  the  infants  on  arriving  at  age.     (Jones  agt.  Butler, 
Ante,  189.) 

2.  Much  less  can  a  trustee,  acting  under  the  trust  created  by  such 
a  settlement,  raise  such  an  objection.     (Id.) 

3.  Where  a  married  woman  signs  a  promissory  note  with  her  hus- 
band as  surety,  mere  equity,  not  resting  upon  any  positive  con- 
tract, will  never  seize  upon  her  separate  estate,  and  appropriate 
it  to  the  payment  of  that  debt.     (See  this  case  18  N.  Y.  R.,  265, 
and  17  How.  Pr.  R.,  165.)     (Yale  agt.  Dederer,  Ante,  242.) 

4.  Nor  can  her  separate  estate  be  held  liable  on  such  a  note,  upon 
the  ground  that  she  intended  to  make  it  a  charge  ;  because,  to 
make  such  an  intent  of  any  importance,  it  must  be  either  ex- 
pressed or  implied  in  the  terms  of  the  contract.     ( This  decision 
reverses  the  judgment  of  the  supreme  court  in  this  case  on  the 
second  trial.     See  19  How.  Pr.  R.,  146.)     (Id.) 

5.  Under  our  late  statutes,  (1849  and  I860,)  although  giving  the 
legal  title  and  a  legal  right  of  disposition,  the  legislature  did  not 
intend  to  remove  the  common  law  disability  of  married  women 
to  bind  themselves  by  their  contracts  at  large.     To  be  obligatory 
on  them  or  their  estates  under  the  late  statute,  their  contracts 
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must  relate  directly  to  their  separate  property,  or  to  the  particu- 
lar trade  or  business  in  which  they  are  engaged.     (Id.) 

6.  Where  a  married  woman,  (since  March,  1860)  upon  her  sole 
credit  and  responsibility,  and  for  her  sole  benefit,  carried  on  the 
saloon  business  in  a  part  of  the  house  occupied  by  her  and  her 
husband  as  a  residence,  and,  among  other  things,  sold  strong  and 
spirituous  liquors  without  license,  with  the  knowledge  and  with- 
out the  assent  of  her  husband,  held  that  the  husband  was  liable 
for  the  penalties  given  by  the  act  of  1857,  $  13.    (Commissioners 
of  Excise  agt.  Keller,  Ante,  280.) 

See  ARREST.     (  Wlieeler  agt.  Hartucell,  4  Bosw.,  684.) 

7.  Where  a  married  woman  brings  an  action  for  fraudulent  repre- 
sentations in  the  purchase  of  worthless  stock,  and  for  which  she 
conveyed  lands  belonging  to  her  separate  estate,  it  is  properly 
brought  by  her  alone,  without  joining  her  husband..    (Nevcbery 
agt.  Garland,  32  Barb.,  121.) 

8.  Where  a  party,  through  fraud  and  deceit  of  another,  was  induced 
to  convey  lands  for  worthless  stock,  he  can  maintain  an  action 
for  the  damages,  without  rescinding  the  contract  or  restoring  the 
stock.     (Id.}. 

9.  Where  an  action  to  recover  damages  for  fraud  and  deceit  through 
false  representations,  made  by  an  agent  of  the  defendant,  and  to 
enforce  a  lien  on  the  land  conveyed  by  the  plaintiff  and  received 
by  the  defendant,  the  principal,  it  is  not  necessary  to  make  the 
agent  a  party.     (Id.} 

10.  WThere  the  disability  of  the  plaintiff,  a  married  woman,  does 
not  appear  upon  the  face  of  the  complaint,  the  defendant  cannot 
avail  himself  of  the  defence  of  coverture,  unless  he  sets  it  up  in 
his  answer.     (Dillaye  agt.  Parks,  32  Barb.,  132.) 

11.  Where  a  promissory  note,  is  indorsed  over  by  the  payee  to  a 
married  woman  the  note  not  proceeding  from  her  husband,  the 
property  in  the  note  vests  by  law  in  her,  and  constitutes  it  her 
separate  estate.     (Id.) 

12.  Where  a  lease  for  a  term  of  years  is  executed  to  the  husband 
and  wife  jointly,  the  rights  and  interests  of  the  lessees,  are  unaf- 
fected by  the  married  women  acts  of  1848-9.     Those  acts  were 
not  intended  to  authorize  married  women  to  take  and  hold  pro- 
perty jointly  with  their  husbands.     Therefore  the  wife  cannot  be 
deemed  to  have  intended  to  charge  her  separate  estate  by  the 
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covenant  for  payment  of  rent.     Such  covenant  is  applicable  to 
the  husband  only.     (Goelet  agt.  Gori,  32  Barb.,  314.) 

13.  Where  a  plaintiff  is  entitled  to  the  relief  demanded  as  against  the 
property  of  a  married  woman,  it  is  proper  to  join  the  husband  as 
defendant  with  her.     And  when  thus  joined  he  cannot  demur  on 
the  ground  that  the  complaint  contains  no  cause  of  action  against 
him.     (Id.} 

14.  A  married  woman,  under  the  acts  of  1848-9,  can  execute  a 
valid  conveyance  of  her  real  estate,  to  her  husband,  which  will 
bind  her  heirs.     If  not  valid  at  law  it  would  be  good  in  equity. 
(Winans  agt.  Peebles,  32  Barb.,  371.) 

See  PRINCIPAL  AND  AGENT.     (Brouer  agt.  Vandenburgh,  32 
Barb.,  648.) 

METROPOLITAN  POLICE. 

1.  The  Metropolitan  Police  Act,  which  provides  that  "  no  person 
holding  office  under  this  act  shall  be  liable  to  military  duty,  nor 
to  arrest  on  civil  process,  or  to  service  of  subpoenas  from  civil 
courts,  while  actually  on  duty,''  applies  only  to  persons  while 
actually  on  duty,  except,  that  the  section  confers  an  absolute 
unlimited  exemption  from  military  and  jury  duty,  and  a  limited 
exemption  "  while  actually  on  duty,"  in  the  other  cases.  (Squire's 
Case,  12  Abb.,  38.) 


MORTGAGE  FORECLOSURE. 

1.  Where  the  plaintiffs  were  purchasers  of  premises  at  sheriff's 
sale,  by  assignment  of  the  sheriff's  certificate,  and  also  held  the 
title  to  the  same  by  a  conveyance,  subject  to  a  'mortgage  given 
by  the  grantor  which  was  junior  in  lien  to  the  judgment  upon 
which  the  premises  were  sold,  and  were  in  possession, 

Held,  that  the  plaintiffs  were  not  entitled  to  an  injunction  to 
restrain  and  stay  the  foreclosure  and  sale  of  the  premises  under 
the  mortgage,  before  the  expiration  of  the  time  of  redemption 
upon  the  sale  under  the  judgment.  (New  York  Shot  and  Lead 
Co.  agt.  Gary,  Ante,  444.) 

2.  That  is,  whatever  estate  or  interest  remained  intermediate  the 
judgment  of  foreclosure  and  the  time  when  the  purchase  under 
the  judgment  at  sheriff's  sale,  would  become  perfect,  belonged 
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to  the  mortgagee,  and  he  had  a  right  to  require  that  the  premises 
should  be  sold  for  the  purpose  of  discharging  his  lien.     (Id.) 

3.  In  cases  of  mortgage  foreclosure,  the  complaint  must  ask  for  a 
judgment  for  the  deficiency,  if  any  shall  exist  after  the  sale, 
against  a  purchaser  of  the  land,  or  an  assignor  or  guarantor  of 
the  mortgage — who  may  be  liable  for  the  debt,  in  order  to  autho- 
rize the  court  to  render  such  a  judgment,  where  such  defendants 
have  not  answered.     (Simonson  agt.  Blake,  Ante,  484.) 

4.  A  judgment  for  deficiency  thus  unauthorized,  entered  against  a 
defendant,  does  not  come  within  the  statute  limitation  of  one 
year,  for  a  motion  to  set  it  aside  as  irregular.     It  is  not  merely 
irregular ;  it  is  void.     (Id.) 

5.  If  the  notice  of  foreclosure  of  a  mortgage  by  advertisement  spe- 
cifies the  place  where  the  mortgage  is  recorded,  by  stating  the 
clerk's  office  and  the  date  of  record,  it  is  sufficient,  though  the 
number  of  the  book  in  which  it  is  recorded  is  erroneously  stated. 
(Judd  agt.  O'Brien,  21  N.  Y.  E.,  186.) 

6.  But  it  is  essential  that  such  notice  should  declare  that  the  mort- 
gage will  be  foreclosed  by  sale.     (Id.) 

7.  As  to  a  defence  or  counter  claim  attempted  to  be  interposed  by 
a  purchaser,  see  National  Fire  Ins.  Co.  agt.  McKay.    (Id.,  191.) 

8.  Tender  of  the  money  due  upon  a  mortgage,  at  any  time  before 
foreclosure,  discharges  the  lien,  although  made  after  the  law  day, 
and  the  tender  not  brought  into  court  nor  kept  good.     (Kort- 
right  agt.  Cody,  21  N.  Y.  R.,  343.) 

9.  An  assignee  of  the  rents  of  mortgaged  premises  for  a  valuable 
consideration,  before  any  default  in  payment  of  the  mortgage 
debt,  and  before  insolvency  of  the  mortgagor,  will  be  first  pro- 
tected on  a  foreclosure  of  the  mortgaged  premises,  which  turns 
out  to  be  an  inadequate  security  for  the  mortgage  debt.     (tSyra- 
cuse  City  Bank  agt.  Tollman,  32  Barb.,  201.) 

10.  Unless  there  is  a  special  clause  in  the  mortgage  to  that  effect, 
the  mortgagee  has  no  lien  upon  the  rents  and  profits  of  the  mort- 
gaged premises,  and  as  a  general  rule  the  mortgagor  is  entitled 
to  possession  until  the  sale  ;  when  courts  of  equity  will  interfere 
for  the  protection  of  the  mortgagee.     (Id.) 

11.  Where  the  condition  of  a  mortgage  was  that  the  mortgagor 
should  pay  "the  just  and  full  sum  of  all  moneys"    which  he 
might  owe  to  the  mortgagees,  "either  as  maker  or  indorser  of 
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any  note  or  notes,  or  any  bill  of  exchange,  bonds,  checks,  over- 
drafts or  securities  of  any  kind,  given  by  him,  according  to  the 
conditions  of  any  such  writings  obligatory  executed  by  him  to 
the  mortgagees  as  a  collateral  security,"  held,  that  the  mortgage 
called  for  written  evidences  of  debt,  signed  or  indorsed  by  the 
mortgagor,  and  could  be  satisfied  with  no  other;  it  was  security 
only  for  a  debt  in  writing.  ( Walker  agt.  Paine,  32  Barb.,  213.) 
See  JUDGMENTS.  (Stevens  agt.  Bank  of  Central  New  York, 
32  Barb.,  290.) 

12.  An  action  to  recover  a  debt  which  is  secured  by  a  mortgage  of 
lands  in  another  state,  or  even  to  foreclose  the  mortgage,  and  an 
action  to  compel  a  party  to  surrender  a  mortgage  to  be  can- 
celled and  discharged  of  record,  are  different  actions  entirely. 
The  supreme  court  have  the  power,  in  a  proper  case,  to  decree  a 
mortgage  upon  real  estate  void  for  usury,  and  to  compel/ the 
party  holding  it  to  surrender  it  up  to  be  cancelled,  although  the 
lands  lie  in  another  state.   ( Williams  agt.  Ayrault,  32  Barb.,  364.) 

13.  A  purchaser  at  a  sale  under  a  foreclosure  of  a  mortgage  made 
by  a  party  disseised,  while  in  possession,  can  assert  the  same 
rights  as  the  disseisee,  and  can  recover  upon  his  possession,  with- 
out proving  that  he,  himself,  had  ever  been  in  possession.     (Clute 
agt.  Voris,  32  Barb.,  511.) 

See  RAILROADS.     (Stevens  agt.  Buffalo  &  N.  Y.  City  R.  R. 
Co.,  32  Barb.,  590  ;  and  Beardsley  agt.  Ontario  Bank,  Id.,  619.) 


MORTGAGOR. 

1.  A  mortgagor,  who  has  sold  and  conveyed  the  premises  subject 
to  the  mortgage,  is  not  in  a  position  to  oppose  the  appointment 
of  a  receiver,  for  the  protection  of  the  property  to  other  credi- 
tors.    (Wall  Street  Fire  Insurance  Co.  agt.  Loud,  Ante,  95.) 

2.  What  acts  of  neglect  of  mortgaged  premises,  connected  with  the 
probable  insolvency  of  the  mortgagor,  sufficient  to  authorize  the 
appointment  of  a  receiver.     (Id.) 

See  CHATTEL  MORTGAGE.  ( Chapman  agt.  Jenkins,  32  Barb., 
164.) 

See  MORTGAGE  FORECLOSURE.  (Syracuse  City  Bank  agt. 
Tollman,  32  Barb.,  201,  and  Walker  agt.  Paine,  id.,  213.) 

See  WITNESSES.     (Babbott  agt.  Thomas,  32  Barb.t  277.) 
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MOTIONS. 

1.  It  seems,  that  where  motion  papers  are  badly  defaced  with  inter- 
lineations and  erasures,  the  court  will  deny  the  motion  for  that 
reason.     (Henry  agt.  Bow,  Ante,  215.) 

2.  An  application  under  $  204  of  the  Code,  to  vacate  an  order  of 
arrest  on  motion,  must  be  made  in  the  same  manner  as  other 
motions  are  made,  to  wit :  a  motion  to  the  court,  and  upon  suffi- 
cient notice.     (Rogers  agt.  McElhone,  Ante,  441.) 

3.  A  county  judye  having  no  power  under  the  Code,  to  hear  a 
motion  as  such,  in  an  action  pending  in  the  supreme  court,  h:n 
no  power  to  hear  a  motion  on  notice  to  vacate  an  order  of  arrest, 
granted  by  him  in  an  action  in  this  court,     (See  to  the  same 
effect  Lancaster  agt.  Boormo.n,  Ante,  421.)    (Id.) 

4.  If  on  a  motion  to  set  aside  a  non-suit  on  a  case,  the  case  does 
not  show  whether  the  trial  was  with  or  without  a  jury,  the  motion 
will  be  denied.     The  review  must  be  had  by  appeal.     (Cronk 
agt.  Canfield,  32  Barb.,  171.) 

5.  A  notice  of  motion  to  strike  out  parts  of  a  pleading  as  irrele- 
vant, &c.,  must  be  served  within  twenty  days  after  the  service  of 
the  pleading.     (New  York  Ice  Co.  agt.  North  Western  Ins.  Co., 
12  Abb.,  74.) 

NEGLIGENCE. 

See  COMMON  CARRIER. 

1.  No  action  will  lie  against  another  to  recover  damages  for  a  per- 
sonal injury,  where  it  is  shown  that  the  carelessness  and  impru- 
dence of  the  plaintiff  contributed  to  the  injury, 

Held,  in  this  case,  that  whatever  might  have  been  the  miscon- 
duct of  the  defendant  in  other  respects,  the  plaintiff  was  guilty 
of  gross  imprudence  and  misconduct  himself,  which  either  caused 
or  contributed  to  the  injury  ;  and  could  not  recover  any  damages 
for  such  injury.  (Spooner  agt.  Brooklyn  City  ft.  ft.  Co.,  32 
Barb.,  419.) 

NEW  TRIAL. 

1.  Where,  on  exceptions,  the  court  cannot  clearly  see  that  injustice 
has  not  been  done  by  the  application  of  an  improper  rule  of  darn- 
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ages,  they  must  order  a  new  trial.  (Rogers  agt.  Beard,  Ante,  98.) 

2.  Where,  on  appeal,  the  findings  of  a  referee  of  fact  and  law  are 
not  made  and  inserted  in  the  case,  according  to  the  rule  and  the 
Code,  and  especially  where,  in  consequence,  an  attempt  to  review 
any  decision  the  general  term  might  make,  would  be  attended 
with  much  embarrassment,  the  general  term  will  refuse  to  review 
it.     (Id.) 

3.  What  findings  of  fact  and  of  law  in  a  given  case,  and  how  they 
should  be  stated  by  a  referee  in  his  report  in  an  action  tried  be- 
fore him.     (Id.) 

4.  A  motion  for  a  new  trial  on  a  case,  or  on  the  ground  of  surprise, 
or  of  newly  discovered  evidence,  cannot  be  made  as  a  matter  of 
right  after  judgment  has  been  perfected  in  the  action.      The 
separation  of  the  jury,  after  they  have  retired  to  deliberate,  with- 
out the  consent  of  the  court,  does  not  per  se  entitle  a  party  to  a 
new  trial.     (Anthony  agt.  Smith,  4  Bosw.,  503.) 

5.  The  only  appeal  on  which  a  party  can  be  heard  on  the  question, 
whether  the  verdict  is  contrary  to  evidence,  is  one  taken  from  an 
order  refusing  a  new  trial.     (Id.} 

6.  Where  a  motion  for  a  new  trial  is  made  on  the  ground  of  newly 
discovered  evidence,  it  will  be  denied  where  it  appears  that  such 
evidence  is  merely  cumulative ;  and  such  motion  will  be  decided 
on  the  assumption  that,  on  the  first  trial,  the  facts  and  conclu- 
sions of  law  thereon  were  found  correctly.    (Burnett  agt.  Phalon, 
4  Bosw.,  622;  and  see  Buttenvorth  agt.  Worth,  id.,  624.) 

NUISANCE. 
See  BOARD  OF  HEALTH. 


PARENT  AND  CHILD. 

1.  Where  a  voluntary  conveyance  of  real  estate  is  made  by  a 
daughter  immediately  on  her  arriving  at  lawful  age,  for  the 
benefit  of  her  father,  the  court  will  scrutinize  the  transaction 
with  jealousy  and  suspicion  ;  and  the  person  relying  upon  such 
a  conveyance  must  show  affirmatively  that  it  was  made  volunta- 
rily ;  that  its  nature  and  effect  were  understood ;  that  no  mis- 
representation or  mistake  induced  it,  and  that  no  improper  influ- 
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cnces  of  the  father  over  the  daughter  were  exerted  to  produce  it. 
Although  the  evidence  in  this  case  fell  short  of  showing  either 
gross  intentional  misrepresentation  and  fraud,  or  threats  and 
coercion  on  the  part  of  the  father  over  the  daughter,  yet  the  deed 
could  not  be  sustained,  as  it  was  not  the  result  of  the  deliberate, 
unaided  and  uncontrolled  action  of  the  daughter's  own  mind,  but 
was  procured  by  the  agency  of  means  and  motives,  and  the  sug- 
gestions of  others.  (Bergen  agt.  Udall,  32  Barb.,  9.) 

2.  A  stepfather  is  not  clothed  with  the  rights  of  a  parent  growing 
out  of  that  relation  alone ;  but  where  a  person  adopted  into  his 
family,  and  brought  up  as  such,  an  illegitimate  daughter  of  his 
wife,  held  that  he  stood  in  loco  parentix  towards  her.  and  could 
sustain  an  action  for  her  seduction.  (Bracy  agt.  Kibbe,  32  Barb., 
273.) 

3.  Where  a  child  was  duly  surrendered  by  its  father,  its  natural 
guardian,  by  an   instrument  in  writing  signed   by  him,  to  the 
"  Brooklyn  Industrial  School  Association  and  Home  for  Desti- 
tute Children,"  in  accordance  with  its  charter,  and  at  a  time 
when  the  father  was  near  death,  held,  that  such  surrender  was 
valid,  and  could  not  be  affected  by  an  order  of  the  surrogate 
subsequently  made  appointing  a  friend  of  the  child  a  general 
guardian.     (People  agt.  Kearny,  32  Barb.,  430;  S.  C.,  19  How., 
493.) 

PARTIES. 

1.  In  an  action  brought  by  the  people  of  the  state,  with  certain 
individuals  named,  claiming  to  be  owners  in  fee  of  the  property 
affected,  for  the  purpose  of  declaring  unconstitutional  and  invalid, 
an  act  of  the  legislature  granting  to  certain  individuals  the  right 
to  lay  down  rails  for  a  railroad  in  the  city  of  New  York,  and  for 
an  injunction  restraining  the  grantee  named  in  the  act,  and  the 
corporation  of  the  city,  from  proceeding  under  the  act,  held,  on 
demurrer,  that  the  common  council  of  the  city  was  not  a  neces- 
sary party.  (People&^t.  The.  Mayor,  &c.,  of  New  York,  Ante,  144.) 

2.  Equity  will  reform  an  assignment  in  trust  for  creditors,  making 
preferences,  where  the  draftsman  has  made  a  plain  mistake  in 
reducing  to  form  the  instructions  or  the  expressed  intent  of  the 
assignor,  but  not  his  silent  intent.  (Smith  agt.  Jfoicard,  Ante,  151.) 

3.  But  such  an  instrument  will  not  be  reformed  upon  the  answer 
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of  the  defendants,  when  all  the  persons  interested  in  the  assign- 
ment are  not  parties  in  the  action.     (Id.) 

4.  Section  274  of  the  Code,  that  the  judgment  may  grant  to  the 
defendant  any  affirmative  relief,  does  not  apply  to  cases  where 
the  proper  parties  are  not  before  the  court,  and  can  only  be 
brought  in  by  cross-action.     (Id.) 

5.  Evidence  of  mistake  in  reducing  the  assignment  to  writing  is 
not  admissible  to  explain  away  the  fraudulent  intent  expressed 
upon  the  face  of  the  instrument.     (Id.) 

6.  An  objection  to  the  validity  of  a  marriage  settlement,  on  the 
ground  that  the  parties  to  it  were  infants,  can  only  be  taken  by 
the  parties  themselves.     It  is  not  void,  but  voidable  only,  at  the 
option  of  the  infants  on  arriving  at  age.     (Jones  agt.  Sutler, 
Ante,  189.) 

7.  Much  less  can  a  trustee,  acting  under  the  trust  created  by  such 
a  settlement  raise  such  an  objection.     (Id.) 

8.  It  is  well  settled  that  an  equitable  defence  may  now  be  inter- 
posed to  a  legal  action,  and  is  equally  available  with  a  legal 
defence.     (Auburn  City  Bank  agt.  Leonard,  Ante,  193.) 

9.  But  in  such  case  where  the  plaintiff  does  not  bring  before  the 
court  the  requisite  parties  to  enable  it  to  adjudicate  finally  upon 
all  the  questions  in  controversy,  the  defendant  has  no  other 
course  but  to  commence  a  new  action  in  the  nature  of  a  cross-suit, 
and  bring  in  the  requisite  parties.     (Id.) 

10.  And  where  the  defendant  brings  a  cross-action  against  the 
plaintiff  in  the  former  suit,  and  others,  for  full  affirmative  relief 
in  equity,  which  he  has  set  up  as  an  equitable  defence  in  answer 
to  the  plaintiff's  legal  action,  the  plaintiff  in  the  legal  action  can- 
not set  up  in  answer  to  the  equity  suit,  in  bar,  a  former  suit 
pending  for  the  same  cause  ;  because  the  parties  are  not  the 
same.     (Id.) 

11.  Under  the  old  system  of  pleading,  a  plea  in  bar  of  the  pendency 
of  a  former  suit  for  the  same  cause  of  action,  always  contained 
an  averment  that  the  parties  were  the  same  in  both  actions.  (Id.) 

12.  A  person  who  applies  for  the  discontinuance  of  a  highway  is 
not  a  party  within  the  meaning  of  the  statute.     The  people  are 
the  real  party  in  interest,  and  the  applicant  acts  on  their  behalf. 
(People  agt.  Wheeler,  21  N.  Y.  £.,  82.) 

13.  Where   an  action   to  recover  damages  for  fraud  and  deceit 
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through  false  representations  made  by  an  agent  of  the  defendant, 
and  to  enforce  a  lien  on  the  land  conveyed  by  the  plaintiff  and 
received  by  the  defendant,  the  principal,  in  consideration  thereof, 
it  is  not  necessary  to  make  the  agent  a  party.  (Neicben/,  agt. 
Garland,  32  Barb.,  121.) 
See  MARRIED  WOMEN.  (Neu-bery  agt.  Garland,  32  Barb.,  121.) 

14.  The  right  of  a  defendant  to  object  to  the  non-joinder  of  par- 
tics,  cannot  be  available  under  the  Code,  unless  he  pleads  or 
gives  notice  of  the  defect,  except  upon  the  question  of  damages. 
So  held  in  an  action  of  tort  brought  by  two  partners,  where  one 
of  them  assigned  his  right  and  interest  in  the  claim  to  the  other, 
who  brought  the  action  in  his  own  name.     (Abbe  agt.  Clark,  32 
Barb.,  238.) 

15.  The  399th  section  of  the  Code,  does  not  exclude  a  party  from 
being  a  witness,  when  the  opposite  party  is  a  corporation.    (John- 
son agt.  Mclntosh,  32  Barb.,  267.) 

See  DEMURRER.     (Goelet  agt.  Gori,  32  Barb.,  314.) 
See  WITNESSES.     (Me Cray  agt.  McCray,  12  Abb.,  1. 
See  ASSIGNMENTS  FOR  THE  BENEFIT  OF  CREDITORS.   (Reed 
agt.  Stryker,  12  Abb.,  47.) 

PARTITION. 

1.  In  cases  of  partition  by  action,  the  court  must,  in  a  regular  way, 
acquire  jurisdiction  of  the  party  to  be  affected  by  its  judgment, 
as  well  as  of  the  subject  matter  of  the  action.  Where  a  guar- 
dian appointed  and  residing  in  another  state,  held,  that  he  was 
not  authorized  to  appear  for  an  idiot  infant  ward  in  an  action  of 
partition  here,  and  could  give  our  courts  no  jurisdiction  of  such 
person,  or  his  real  property  situated  here.  (Rogers  agt.  McLean, 
32  Barb.,  304.) 

See  SHERIFF.     (Van  Tassel  agt.  Van  Tassel,  32  Barb.,  439.) 

PARTNERS. 

1.  J.,  T.  &  S.  were  partners  owing  debts:  J.  sold  out  to  T.  &  S. 
in  good  faith,  and  received  from  them  upon  the  sale  their  note, 
endorsed  by  B.  for  their  accommodation.  T.  &  S.  continued  the 
business  awhile  as  partners,  and  then  failed,  and  made  a  general 
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assignment  in  trust  for  their  creditors,  preferring  this  note,  and 
providing  for  the  payment,  pro  rata,  of  the  debts  of  the  old  and 
new  firms ; 

Held,  that  the  creditors  of  the  old  firm  had  no  equity  against 
the  partnership  property  of  the  old  firm  in  the  hands  of  the  new 
firm  or  their  assignee ;  that  the  preference  of  the  note  was  not 
fraudulent ;  that  while  partners  are  administering  their  own  affairs 
their  creditors  have  no  lien  upon  or  equity  against  the  partnership 
effects.  (Smith  agt.  Howard,  Ante,  121.) 

2.  The  right  of  partnership  creditors  to  have  partnership  effects 
applied  in  equity  to  their  debts,  is  a  right  derived  through  the 
partners,  and  if  they  have  no  such  right  their  creditors  have 
none  ; 

Held,  also,  that  the  appropriation  of  the  individual  property  of 
the  partners  to  the  payment  of  the  partnership  debts  in  prefer- 
ence to  the  individual  debts  is  not  fraudulent  or  illegal.  (Id.) 

3.  A  provision  in 'such  an  assignment  authorizing  the  property  of 
an  insolvent  debtor  to  be  applied  in  part  to  the  payment  of  the 
debt  of  another  person,  for  which  neither  he  nor  his  property  is 
bound,  in  preference  to  his  own  debts,  affords  a  conclusive  pre- 
sumption of  an  actual  fraudulent  intent.     A  creditor  provided 
for  by  a  prior  clause  in  the  assignment  may  avoid  it  by  reason  of 
such  fraudulent  intent.     (Id.} 

See  IRRELEVANCY  AND  REDUNDANCY.  (Doran  agt.  Dins- 
more,  Ante,  503.) 

See  JOINT  DEBTORS.  (Pruyn  agt.  Black,  21  N.  Y.  £.,  300.) 

4.  The  appropriation  by  an  insolvent  firm,  of  partnership  property, 
to  the  payment  of  the  individual  debts  of  one  of  the  partners,  is 
fraudulent  and  void ;  consequently,  it  avoids  the  deed  of  assign- 
ment.    (Wilson  agt.  Robertson,  21  N.   Y.  R.,  587;  S.   C.,  19 
How.,  350.) 

5.  A  partner  to  whom  a  balance  is  due,  has  a  lien  upon  the  part- 
nership property,  and  upon  other  property  into  which  it  may 
have  been  converted  by  the  debtor  partner  ;    and  not  only  as 
against  the  latter,  but  as  against  all  assignees  of  it  who  are  not 
bona  fide  purchasers  for  value.  ( Wade  agt.  Rusher,  4  Bosw.,  537.) 

See  TRIAL.     (C? Brien  agt.  Bower,  4  Bosw.,  657.) 

6.  Where  a  judgment  is  confessed  by  two  partners  in  a  firm  con- 
sisting of  three,  for  the  purpose  of  securing  a  partnership  debt, 


NEW  YORK  PRACTICE  REPORTS.  637 


Place  of  trial. 


it  Trill  be  a  lien  upon  the  interest  of  the  two  in  the  partnership 
property,  and  is  entitled  to  payment  to  that  extent  (two-thirds; 
out  of  the  surplus  moneys  arising  upon  the  sale  of  partnership 
property  on  a  mortgage,  in  preference  to  junior  judgments  reco- 
vered against  all  the  members  of  the  firm  :  (Slecenn  agt.  Bank 
of  Central  New  York,  32  Barb.,  290.) 

Held,  that  the  partnership  agreement  in  this  case,  contempla- 
ted a  friendly  dissolution,  and  a  sale  at  auction  of  the  trade  mark, 
&c.,  by  mutual  consent,  and  that  the  parties  should  bid  therefor 
among  themselves,  but  that  no  authority  was  given  to  either 
party  to  fix  the  time  or  place  of  sale,  or  to  select  an  agent  to 
make  it ;  and  a  sale  made  at  auction  where  one  of  the  partners 
refused  to  concur  in  the  sale,  gave  the  plaintiffs  no  title  :  held, 
also,  that  a  court  of  equity  could  enforce  a  performance  of  that 
part  of  the  contract,  and  compel  a  sale,  and,  if  necessary,  order 
the  pleadings  to  be  amended  to  that  end.  (Comstock  agt.  While, 
32  Barb.,  301.) 

PLACE  OF  TRIAL. 

1.  The  place,  of  trial  of  a  cause  may  be  changed,  on  the  ground  of 
public  excitement,  although  there  has  been  no  effort  made  to  try 
the  cause,  or  even  to  empannel  a  jury  in  the  county  where  the 
venue  is  laid.     (Budge  agt.  Northam,  Ante,  248.) 

2.  Held,  in  this  case,  which  is  an  action  for  libel  imputing  to  the 
plaintiff  the  murder  of  his  wife,  that  from  the  facts  amd  circum- 
stances disclosed  on  the  motion  of  an  extensive  public  excitement 
existing  in  the  county,  "  there  is  reason  to  believe  that  a  fair  and 
impartial  trial  cannot  be  had"  (Code,  §  126)  in  the  county  of 
Lewis,  where  the  trial  was  ordered  on  the  demand  of  the  defend- 
ant.    (Id.) 

3.  //  x'VHj.s-  that  the  effort  of  the  defendant,  made  throughout  the 
county,  in  opposing  the  motion  and  to  retain  the  venue,  resulting 
in  procuring  more  than  two  hundred  affidavits,  would,  of  itself, 
almost  create  an  excitement  unfavorable  to  that  repose  and  equa- 
nimity, and  absence  of  bias,  with  which  all  jurors  should  be 
summoned  and  courts  of  justice  held.     (Id.) 

4.  Place  of  trial  changed  from  the  county  of  Lewis  to  the  county 
of  Herkimer.     (Id.) 
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PKINCIPAL  AND  AGENT. 

1.  Where  there  is  a  question  of  fraud  presented  between  the  par- 
ties, who  are  principal  and  agent,  and   the  evidence  tends  to 
establish  circumstances  by  which  it  might  be  considered  that  the 
defendant  acted  as  trustee  of  the  plaintiff,  in  retaining  the  pro- 
perty in  question,  procured  by  his  agency,  the  plaintiff  has  the 
right  to  go  for  the  fraud  alone ;  and  the  verdict  of  the  jury  on 
that  question  is  conclusive,  especially  where  the  act  of  conversion 
by  the  defendant  is  clearly  proved.     ( Ward  agt.  Forrest,  Ante, 
465.) 

2.  A  deviation  by  the  agent  from  the  course  marked  out  by  the 
principal,  which  is  rendered  necessary  by  the  circumstances  of 
the  case,  and  which  were  not  foreseen  by  the  principal,  is  justi- 
fiable, if  the  agent  exercises  the  requisite  care  and  skill  which 
his   agency  calls    for,  unless    the  instructions  of  the    principal 
amount  to  a  prohibition  of  the  act  in  any  other  than  the  pre- 
scribed method.     But  as  a  general  rule,  any  unnecessary  devia- 
tion or  departure  from  the  instructions,  is  at  the  peril  of  tho 
agent,  and   renders   him  liable  for  any  loss  resulting  from  it. 
Warehousemen  and  forwarders  are  like  other  agents  bound  by 
these  rules.     (Johnson  agt.  N.  Y.  Cent.  It.  R.  Co.,  32  Barb.,  196.) 

3.  If  a  contract  for  the  sale  and  purchase  of  property  has  been 
executed   by  a  delivery  of  the  property  to  the  purchaser,  the 
latter  becomes  vested  with  the  title  to  it,  so  far  as  an  agent  of 
the  latter  to  sell  it  on  commission,  is  concerned.     And  the  agent 
is  bound  by  the  legal  restrictions  and  regulations  imposed  by  the 
purchaser  in  reference  to  the  sale  thereof;  and  his  liability  is  not 
affected  by  the  question  whether  the  original  vendor  acquired  it 
under  an  illegal  contract  or  not.     (Alvord  agt.  Latham,  32  Barb., 
294.) 

4.  Where  the  wife  delivers  to  a  person  money  belonging  to  her 
husband,  to  be  applied  to  a  particular  purpose,  in  payment  of 
the  husband's  debt,  and  a  receipt  is  given  stating  the  money  to 
have  been  received  of  the  wife  for  such  purpose,  held,  that  the 
wife  was  acting  as  the  agent  of  the  husband,  and  the  latter  was 
the  proper  person  to  sue  for  the  money.     (Brouer  agt.  Vanden- 
burgh,  32  Barb.,  648.) 
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PUBLICATION. 

1.  The  name  of  a  parti/  omitted  by  inadvertence  in  a  copy  of  the 
summon*  filed  for  publication,  is  such  an  error  as  may  be  cor- 
rected by  amendment     ( Van  Wyck  agt.  Hardy,  Ante,  222.) 

2.  An  affidavit  of  the  plaintiff,  for  the  purpose  of  procuring  anorrfer 
of  publication,  which  stated  "  that  after  due  and  dilligent  search 
and  inquiry  by  this  deponent,  the  said  defendants  named  in  the 
body  of  the  affidavit,  cannot  be  found  in  the  state  of  New  York, 
as  he  is  informed  and  verily  believes,"  held,  sufficient  to  satisfy 
the  judge  legally  of  their  non-residence,  and  to  confer  jurisdic- 
tion upon  him  to  make  the  order.     (Id.) 

3.  The  purchaser  of  premises  at  a  sale  in  a  suit  where  publica- 
tion has  been  ordered,  must  be  deemed  to  know  that  he  purchases 
subject  to  the  power  of  the  court  to  relieve  parties,  against  whom 
publication  is  ordered,  upon  good  cause  shown,  both  before  and 
after  judgment,  within  seven  years  after  the  rendition  thereof. 
(Id.) 

4.  Where  the  summon*  as  published  in  the  Evening  Post,  omitted 
the  words,  "in  said  city  of  New  York,"  after  the  words,  "num- 
ber 13  Chambers  street,"  designating  the  office  of  the  plaintiff's 
attorney,  held,  not  such  a  defect  as  to  make  it  void.     (Id.) 

5.  Where  the  order  for  publication,  in  conformity  to  the  statute, 
requires  the  summons  and  complaint  to  be  served  upon  non-resi- 
dents, by  depositing  the  same  forthwith  in  the  post  office,  directed 
to  such  persons,  some  little  time  may  elapse,  (in  this  case  four 
days,  which  was  excused,)  without  forfeiting  jurisdiction  over 
the  persons  of  the  defendants.     The  word  "  forthwith  "  in  this 
connection,  should  be  construed  as  synonymous  with  all  reason' 
able  dispatch.     (Id.) 

6.  The  courts  of  this  state  have  no  jurisdiction  to  order  service  of 
a  summons  on  a  non-resident  defendant  by  publication,  unless 
the  defendant  has  property  within  the  state  when  the  order  was 
made.     The  jurisdiction  of  the  courts  to  make  the  order  of  pub- 
lication, depends  upon  the  evidence  in  point  of  fact,  of  one  of 
the  five  different  cases  or  contingencies  on  which  alone  publica- 
tion can  be  ordered.     And  $  135  of  the  Code  makes  the  juris- 
diction depend,  not  upon  the  judge  who  grants  the  order  being 
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satisfied  of  the  fact,  but  upon  the  existence  of  the  fact  itself. 
Therefore,  a  defendant,  proceeded  against  by  publication,  and 
judgment,  although  the  judgment  may  be  prima  facie  evidence 
of  these  jurisdictional  facts,  and  of  a  debt  against  him,  has  a 
right  nevertheless  to  contest  it  in  a  proper  proceeding,  and  show 
that  such  facts  never  existed ;  consequently,  would  render  the 
judgment  void.  (Fiske  agt.  Anderson,  12  Abb,,  8.) 

RAILROADS. 

1.  The  act  of  the  legislature  of  1860,  authorizing  the  defendants 
(named  as  grantees)  to  construct  a  railroad  in  the  city  of  New 
York,  running  through  Green  street,  University  Place,  Broad- 
way,  and  other   streets,  on  a  route   commonly   known  as  the 
"Broadway  Parallel,"  is  unconstitutional  and  void,  as  taking 
private  property  for  public  use  without  just  compensation  there- 
for.    (People  agt.  Kerr,  Ante,  130.) 

2.  The  fee  of  the  streets  of  the  city  of  New  York  is  in  the  city  cor-, 
poration ;  which  fact  authorizes  them  to  demand  compensation 
for  this  (private)  property,  which  is  authorized  to  be  taken  by 
the  act;  but  which  by  its  terms  virtually  enjoins  the  corporation 
from  claiming.     (Id.) 

3.  The  legislature  have  no  authority  to  establish  the  price  to  be 
paid  for  corporate  franchises  or  private  interests  to  be  taken  for 
public  use.     Therefore,  the  provision  in  section  2  of  the  act  sub- 
jecting the  railroad  to  the  payment,  to  the  corporation,  of  the 
same  annual  license  fee  as  is  now  paid  by  other  city  railroads, 
($20  per  car,)  amounts  to  nothing,  saying  nothing  of  the  gross 
inadequacy  of  the  price  to  the  privilege.     (Id. ) 

4.  Although  the  plaintiffs  who  are  the  owners  of  the  land  abutting 
on  the  streets  to  be  occupied  by  the  contemplated  railroad,  can- 
not complain  of  the  construction  of  the  road  on  the  ground  that 
they  are  injured  as  tax-payers  of  the  city,  (see  Dolittle  agt.  Su- 
pervisors, 18  N.   Y.  E.,  162;  8.  C.,  16  How.  Pr.  E.,  512,)  nor 
upon  the  ground  that  they  are  the  owners  of  the  fee  of  such 
lands,  (the  fee  being  in  the  corporation  by  purchase,)  yet  they 
can  complain  of  the  construction  of  the  road  as  specially  inju- 
rious to  them,  for  the  reason  that  it  would  be  an  indictable  nui- 
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sance,  after  having  been  declared  unconstitutional  as  against  the 
corporation.     (Id.) 

5.  It  seems  that  the  fee  of  the  streets  of  the  city  of  New  York,  is 
vested  in  the  corporation  of  the  city,  in  trust  for  the  use  of  the 
public  as  highways.     (People  agt.  Mayor,  &c.,  of  New  York, 
Ante,  144.) 

6.  In  an  acton  brought  by  the  people  of  the  state,  with  certain 
individuals  named  claiming  to  be  owners  in  fee  of  the  property 
affected,  for  the  purpose  of  declaring  unconstitutional  and  invalid 
an  act  of  the  legislature  granting  to  certain  individuals  the  right 
to  lay  down  rails  for  a  railroad  in  the  city  of  New  York,  and  for 
an  injunction  restraining  the  grantees  named  in  the  act,  and  the 
corporation  of  the  city,  from  proceeding  under  the  act,  held,  on 
demurrer,  that  the  common  council  of  the  city  was  not  a  neces- 
sary party.     ( Id. ) 

7.  Under  the  act  of  1837,  railroad  corporations  should  be  included 
among,  and  treated  as  inhabitants  of  the  town,  for  all  the  pur- 
poses of  taxation  for  highway  labor,  mentioned  in  that  act.    The 
commissioners  of  highways  of  the  town  are  to  take  the  last  assess- 
ment roll  for  a  guide,  and  to  include  every  corporation  which  they 
find  assessed  therein.     Whether  a  railroad  corporation  is  to  be 
considered  a  resident  for  purposes  of  taxation  or  otherwise  in 
each  county  through  which  its  road  runs,  or  only  in  the  city  or 
town  where  its  principal  office  is,  Queref     (People  agt.  Pierce, 
32  Barb.,  138.) 

See  PRINCIPAL  AND  AGENT.     (Johnson  agt.  N.  Y.  Central 
R.  R.  Co.,  32  Barb.,  196.) 

8.  When  a  railroad  company  organization  appears  regular  on  its 
face,  and  the  company,  while  exercising  all  its  corporate  func- 
tions, is  recognized  by  the  legislature  as  a  corporation,  it  becomes 
ipso  facto,  a  legal  corporation,  and  is  authorized  to  sue  as  such. 
(Black  River,  &c.,  R.  R.  Co.,  agt.  Barnard,  32  Barb.,  258.) 

See  COMMON  CARRIER.     (Green  agt.  Hudson  R.  R.  R.  Co., 
16  How.,  263;  8.  C.,  32  Barb.,  260.) 

9.  In  order  for  a  trustee,  appointed  by  a  railroad  company,  to 
derive  title  under  the  trust  deed,  to  the  funds  arising  from  the 
tolls  and  income  of  the  road,  he  must  take  possession  of  the 
road  and  run  it ;  when  the  title  to  such  funds  becomes  invested 
in  the  trustee  by  acts  of  the  railroad  company  in  depositing 
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them  to  the  credit  of  the  trustee  ;  who  are  proper  parties,  where 
the  trustee  applies  to  the  court  for  instructions  upon  conflicting 
claims  to  the  funds.  (Coe  agt.  Beckwith,  32  Barb.,  339;  S.  C., 
19  How.,  398.) 

10.  When  a  railroad  company  are  liable  for  damages  for  injuries  to 
property  of  third  persons,  caused  by  the  carelessness  of  their 
employee,  notwithstanding  a  special  agreement  between  the  lat- 
ter and  the  company.     ( Chapman  agt.  N.  Y.  Central  R.  R.  Co., 
32  Barb.,  399.) 

See  CONTRACTS.     (Day  agt.  N.  Y.  Central  R.  R.  Co.,  32  Barb., 
548.) 

11.  Where  the  plaintiff  paid  for  his  passage  from  New  York  to 
Buffalo  by  the  Hudson  River  and  New  York  Central  railroads, 
and  received  a  passage  ticket  which  specified  that  it  was  to  be 
used  within  three  days,  and  was  good  for  a  continuous  trip  only, 
held,  that  the  ticket  was  to  be  regarded  as  evidence  of  a  contract 
which  the  railroad  companies  were  authorized  to  make,  as  therein 
expressed.     And  where  the  plaintiff  left  the  cars  at  Albany  for 
six  or  seven  .days,  and  then  resumed  his  journey,  held,  that  he 
was  liable  to  pay  an  additional  fare,  and  upon  his  refusal,  the 
conductor  was  justified  in  removing  him  from  the  cars.     (Barker 
agt.  Coflin,  32  Barb.,  556.) 

12.  The  rolling  stock  of  a  railroad  company,  such  as  engines,  ten- 
ders, passenger  or  other  cars,  shop  tools  and  machinery,  is  per- 
sonal estate,  and  as  between  mortgagees  and  judgment  creditors 
or  purchasers,  will  not  pass  as  real  estate  or  fixtures  under  a 
mortgage  executed  by  the  company,  or  as  personal  estate,  unless 
such  mortgage  be  duly  filed  as  a  chattel  mortgage.     A  sale  of 
such  property  on  a  subsequent  judgment  and  execution,  will  give 
to  the  purchaser  a  title  discharged  of  the  lien  of  such  prior  mort- 
gage.    (Stevens  agt.  Buffalo  &  N.  Y.  City  R.  R.  Co.,  32  Barb., 
590;  and  Beardsley  agt.  Ontario  Bank,  Id.,  619.) 

RECEIVER. 

1.  The  court  will  not  ordinarily  take  from  a  party  the  custody  of 
his  property  vrithout  notice  to  him,  and  giving  him  an  opportunity 
to  show  cause  against  it.     (Field  agt.  Ripley,  Ante,  26.) 

2.  A  receiver  will  not  be  appointed  upon  an  PX  parte  application, 
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before  the  appearance  of  the  defendant,  or  until  he  has  made 
di'lault,  after  service  of  process,  except  in  cases  of  emergency. 
(Id.) 

3.  If  the  process  of  injunction  will  not  restrain  the  disposal  of 
property,  a  receivership  will  be  but  of  little  avail.     (Id.) 

4.  It  .-v<  ;/(.<,  that  a  receiver  appointed  by  this  court,  would  not  be 
able  to  make  title  under  his  appointment  to  property  in  another 
stair,  in  the  possession  of  the  owner  there,  who  has  not  been 
within  this  state,  or  in  any  way  made  answerable  to  the  process 
of  the  court.     (Id.) 

5.  Where  parties,  who  are  creditors  by  virtue  of  a  hen,  either  legal 
or  equitable,' created  by  an  executory  contract  between  them- 
selves and  the  principal  debtors,  upon  the  property  of  the  latter, 
they  may  not  be  called  upon  to  permit  the  property  of  their 
debtors  to  go  into  the  hands  of  a  receiver,  except  it  should  be  to 
secure  the  payment  of  their  debt,  or  the  appointment  made  sub- 
ject to  their  rights.     (Id.) 

6.  A  mortgagor,  who  has  sold  and  conveyed  the  premises  subject 
to  the  mortgage,  is  not  in  a  position  to  oppose  the  appointment 
of  a  receiver,  for  the  protection  of  the  property  to  other  credi- 
tors.    ( Wall  IStreet  Fire  Insurance  Co.  agt.  Loud,  Ante,  95.) 

7.  What  acts  of  neglect  of  mortgaged  premises,  connected  with  the 
probable  insolvency  of  the  mortgagor,  sufficient  to  authorize  the 
appointment  of  a  receiver.     (Id.) 

8.  A  plaintiff  cannot  demand  the  appointment  of  a  receiver  of  pro- 
perty in  which  he  has  no  interest,  although  he  may  have  a  cause 
of  action  for  its  injury  when  he  formerly  owned  it.     (Smith  agt. 
Wells,  Ante,  158.) 

9.  Where  a  receiver,  as  such,  prosecutes  a  note  transferred  to  him 
from  the  debtor,  and  the  defendant  succeeds  in  the  action,  the 
receiver  is  not  personally  liable  for  the  costs,  unless  the  court 
orders  him  to  pay  them  for  mismanagement  or  bad  faith.     (Marsh 
agt.  Hussey,  4  Bosw.,  614.) 

10.  A  receiver  of  a  mutual  insurance  company  in  making  assess- 
ments upon  the  premium  notes  of  the  company,  is  the  actor,  and 
his  power  does  not  depend  upon  the  order  of  the  court  appoint- 
ing him,  but  upon  the  circumstances  and   facts   rendering   an 
assessment  necessary  ;  he  acts  ministerially  not  judicially.     Tho 
power  of  directors  of  such  companies  and  of  a  receiver,  where 
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appointed,  to  make  assessments,  stated.     (Thomas  agt.  Whallon, 
32  Barb.,  172.) 

11.  Where  a  stockholder  of  a  corporation  has  joined  in  an  appli- 
cation to  the  court  for  the  appointment  of  a  receiver,  to  sell  the 
assets  of  the  corporation,  he  cannot  thereafter  question  the  valid- 
ity of  the  appointment  of  the  receiver,  or  the  order  directing  the 
sale.     (Battershdl  agt.  Davis,  32  Barb.,  323.) 

12.  Upon  the  dissolution  of  a  corporation,  the  title  to  its  real  pro- 
perty does  not  revert  to  the  original  owners  or  grantors  but  vests 
in  the  receiver,  and  he  is  to  administer  it,  together  with  the  per- 
sonal property,  for  the  benefit  of  the  creditors  and  stockholders. 
(Owen  agt.  Smith,  32  Barb.,  641.) 

13.  An  order  of  reference  in  an  action  appointing  a  receiver  for  the 
benefit  of  the  creditors  of  the  defendant  takes  effect  from  its 
date,  and  gives  the  receiver  a  right  of  possession  of  the  assets, 
from  that  date,  although  proceedings  may  be  stayed  by  an  injunc- 
tion and  appeal,  and  during  the  time  another  action  is  brought 
against  the  defendant  and  another  receiver  appointed.     (Deming 
agt.  New  York  Marble  Co.,  12  Abb.,  66.) 

RELIGIOUS  CORPORATIONS. 

1 .  The  right  of  burial  in  a  lot,  when  confined  to  a  church  yard,  as 
distinguished   from  a  separate  independent  cemetery,  although 
conveyed  with  the  common  formula  of  "  heirs  and  assigns  for- 
ever," must  stand  upon  the  same  footing  as  the  right  of  public 
worship  in  a  particular  pew  of  the  consecrated  edifice.     (Rich- 
ards agt.  Northwest  Prot.  Dutch  Church,  Ante,  317.) 

2.  It  is  an  easement  in,  and  not  a  title  to,  the  freehold,  and  must 
be  understood  as  granted  and  taken  subject  (with  compensation 
of  course)  to  such  changes  as  the  altered  circumstances  of  the 
congregation  or  the  neighborhood  may  render  necessary.     (Id.) 

3.  Hence,  where  a  deed  purports  to  convey  a  certain  lot  described 
by  metes  and  bounds,  and  as  belonging  to  a  church  corporation, 
adjacent  to  a  church  edifice,  in  a  church  yard,  and  to  be  used 
exclusively  as  a  place  of  interment,  and  subject  to  church  assess- 
ments for  regulation  and  repair,  must  be  considered  as  a  grant 
of  a  mere  easement,  and  not  of  an  ordinary  absolute  estate  in 
fee.     (Id.) 
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4.  Consequently,  no  order  of  the  court  is  necessary  on  a  sale  of 
such  premises  by  the  church  corporation  to  the  grantee,  although 
such  order  is  necessary  in  an  absolute  conveyance  of  the  soU. 
(Id.) 

5.  Every  deed  of  conveyance,  whether  for  a  pew  or  vault,  or  a 
house,  is  a  contract  between  the  parties,  to  be  interpreted  accord- 
ing to  their  actual  or  fairly  to  be  presumed  intent ;  and  this 
intent  is  to  be  collected  from  the  whole  instrument,  including  its 
scope,  object,  and  subject  matter.     (Id.} 

6.  By  the  general  act  incorporating  religious  societies,  the  trustees 
of  the  society  have  the  power  to  remove  their  house  of  worship 
from  one  lot  to  another,  or  from  one  village  to  another,  without 
any  application  to  the  court.     (In  Matter  of  Second  Baptist  So- 
ciety, Ante,  324.) 

7.  It  is  necessary  to  apply  to  the  court  only  in  case  of  a  safe  of  the 
real  estate  of  the  society ;  and  on  such  application  it  is  not  neces- 
sary to  give  notice  to  the  pew-holders.     (Id.) 

See  AMENDMENT.     (Trustees  of  First  Baptist  Society  agt. 
Robinson,  21  N.  Y.  R.t  234.) 

8.  Corporations  formed  under  $  3  of  the  act  for  the  incorporation 
of  religious  societies  (1813)  have  no  denominational  character, 
and  none  can  be  engrafted  upon  them.     (Petty  agt.  Tooker,  21 
N.  Y.  R.,  267.) 

9.  Persons  otherwise  qualified  do  not  lose  their  right  as  corporators 
to  vote  at  elections  by  reason  of  their  having  individually,  or 
collectively,  renounced  the  doctrine  and  ecclesiastical  govern- 
ment professed  and  recognized  by  the  religious  body  in  whose 
worship  and  services  the  corporate  property  had  always  been 
employed.     (Id.) 

10.  The  title  of  trustees  to  office,  and  to  the  control  of  the  corpo- 
rate property,  is  not  impaired  by  any  aberration  in  doctrine  or 
church  government  on  their  part,  or  on  that  of  those  by  whom 
they  are  elected.     (Id.) 

11.  An  injunction  will  not  be  granted  by  a  court  of  equity  to  re- 
strain a  minister  of  the  gospel  from  preaching  in  a  house  of  public 
worship,  where  it  appears  he  is  in  office,  placed  there  originally 
by  the  act  of  the  parish,  claiming  to  be  rightfully  there,  and  no 
other  person  claiming  the  office,  or  with  whose  rights  as  a  minis- 
ter of  the  parish  he  is  interfering,  but  the  object  being  in  effect 
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to  eject  the  defendant  from  his  possession  of  the  church,  and  to 
forbid  his  preaching  in  it.  ( Youngs  agt.  Ransom,  32  Barb.,  49.) 
12.  There  can  be  no  doubt  that,  if  a  vestry  possess  the  power  to 
settle  a  minister,  and  fix  his  salary,  a  call  made  by  such  a  body, 
though  not  made  by  a  formal  vote  of  the  vestry,  as  a  body,  but 
by  a  writing,  signed  by  the  wardens  and  a  majority  of  the  vestry, 
fixing  the  salary,  and  accepted  in  writing  by  the  minister,  fol- 
lowed by  mutual  action  and  acknowledgment  of  its  validity,  and 
of  the  relation  thus  created,  cannot  afterwards  be  disregarded  or 
denied.  (Id.) 

REPORTS  OF  REFEREES. 

1.  A  report  of  a  referee,  like  the  verdict  of  a  jury,  is,  as  a  general 
rule,  conclusive  in  a  case  of  conflict  of  evidence,  and  only  to  be 
set  aside  when  the  finding  is  clearly  against  the  weight  of  evi- 
dence, or  where  upon  the  trial,  some  rule  of  evidence  or  principle 
of  law  has  been  violated.     (Hoogland  agt.  Wight,  Ante,  70.) 

2.  Where,  on  appeal,  the  findings  of  a  referee  of  fact  and  law  are 
not  made  and  inserted  in  the  case,  according  to  the  rule  and  the 
Code,  and  especially  where,  in  consequence,  an  attempt  to  review 
any  decision  the  general  term  might  make,  would  be  attended 
with  much  embarrassment,  the  general  term  will  refuse  to  review 
it.     {Rogers  agt.  Beard,  Ante,  98.) 

3.  The  general  term  of  the  supreme  court,  in  reviewing  a  judgment 
rendered  upon  report  of  a  referee,  or  upon  a  trial  before  a  judge 
without  a  jury,  acts  purely  as  an  appellate  court,  and  a  case  con- 
taining the  findings  upou  the  law  and  fact,  with  the  exceptions 
inserted  therein  in  due  form,  ($  268,)  must  be  made  in  the  pre- 
cise shape  required  by  the  court  of  appeals.     (Rogers  agt.  Beard, 
Ante,  282.) 

4.  The  report  of  a  referee,  and  the  exceptions  are  necessarily  sep- 
arate instruments  originally,  but  the  case  is  to  be  single,  and  is 
to  be  made  up  as  though  the  findings  and  exceptions  were  had 
on  the  trial  of  the  cause,  the  exceptions  in  their  proper  order 
following  the  findings.     The  case  is  not  properly  made,  by  insert- 
ing the  evidence,  the  report  of  the  referee  and  that  to  be  followed 
by  the  exceptions.     (Id.) 

5.  Where  the  review  is  upon  the  facts  alone,  it  is  equally  essential 
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that  the  findings  of  the  referee  upon  the  facts  be  explicit  and 
cover  all  the  material  facts  in  the  case.     (Id.) 

6.  An  action  of  ejectment,  or  for  possession  of  real  property,  against 
a  sole  defendant,  who  dies  before  a  report  of  referees  is  made,  or 
verdict  rendered,  abates,  absolutely,  and  no  judgment  upon  such 
report  or  verdict  can  be  entered  nunc  pro  tune,  because  such 
report  or  verdict  is  null  and  void.     (Kissam  agt.  Hamilton, 
Ante,  369.) 

7.  A  report  of  referees  is  not  considered  made  nor  the  case  decided 
until,  the  report  is  signed.     The  delay  by  referees  in  making  and 
delivering  their  report,  that  is,  while  the  case  remains  with  them 
Kub-judice,  is  not  to  be  deemed  the  delay  of  the  court.     (Id.) 

See  EXCEPTIONS.     (Laurence  agt.  Fowler,  Ante,  407.) 

8.  A  referee,  in  all  cases,  should  have  a  certified  copy  of  the  order 
appointing  him,  before  he  proceeds  at  all  in  the  cause.     This 
is  his  power  to  administer  a  judicial  oath.     A   memorandum 
"referred  to  L.  K.  M.,"  made  by  the  judge  on  his  calendar  at 
the  circuit,  is  insufficient  to  constitute  an  order  of  reference ;  an 
entry  in  the  minutes  of  the  court,  or  some  action  of  the  court 
shown  by  its  records   is  necessary.      (Bonner  agt.  McPhati, 
32  Barb.,  106.) 

9.  An  order  of  reference  entered,  nunc  pro  tune,  by  consent  of 
both  parties,  after  the  report  of  the  referee  is  filed,  cannot  relate 
back  so  as  to  give  to  an  extra-judicial  oath,  the  effect  of  an  oath 
legally  administered,  on  which  a  charge  of  perjury  may  be  sus- 
tained.    The  power  of  a  referee  to  administer  a  judicial  oath  can 
only  be  derived  from  an  order  of  the  court  appointing  him.  (Id.) 

10.  A  referee  appointed  by  the  city  court  of  Brooklyn  has  no 
power  to  try  a  cause  in  the  city  of  New  York.     That  court  is  a 
court  of  special  and  limited  jurisdiction.     (Id.) 

See  ATTORNEYS  AND  COUNSELLORS.  (Sharp  agt.  Mayor,  <fce., 
of  New  York,  32  Barb.,  578  ;  S.  C.,  19  How.,  193.) 

SALARIES. 

1.  "It  shall  be  lawful  for  the  board  of  supervisors  to  raise  by  tax 
upon  said  county,  and  pay  to  the  justices  of  the  supreme  court, 
resident  in  the  first  district,  such  additional  annual  compensa- 
tion as  they  may  deem  proper."  ("An  act  in  relation  to  the 
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supreme  court  of  the  first  judicial  district"  Sess.  Laws,  1852, 
ch.  374,  §  7.)     (People  ex  rel.  Mitchell  agt.  Haws,  Ante,  29.) 

2.  So  far  as  this  act  authorizes,  or  was  intended  to  authorize,  the 
board  of  supervisors  to  raise  by  tax  and  pay  an  additional  annual 
compensation  to  justices  of  the  first  judicial  district,  in  office  at 
the  time  of  its  passage,  it  is  unconstitutional  and  void.     (Id.) 

3.  The  constitutional  provision  which  prohibits  such  an  application 
of  the  act,  is  as  follows  :  "The  judges  of  the  court  of  appeals, 
and  justices  of  the  supreme  court,  shall  severally  receive,  at  sta- 
ted times,  for  their  services,  a  compensation  to  be  established  by 
law,  which  shall  not  be  increased  or  diminished  during  their  con- 
tinuance in  office."     (Const.  1846,  Art.  6,  $  7.)     (Id.) 

See  KELIGUOUS  CORPORATIONS.     (Youngs  agt.  Eansom,  32 
Barb.,  49.) 

SALE. 

1.  A  sale  and  transfer  by  the  directors  of  a  corporation,  of  the 
entire  property  of  the  corporation,  (except  its  real  estate,)  and 
which  transfers  to  the  purchasers  the  whole  business  of  the  cor- 
poration, is  void  as  against  any  of  the  stockholders  of  the  corpo- 
ration not  consenting  to  such  sale.   (Abbot  agt.  Judson,  Ante,  199. ) 

2.  The  principle  that  a  majority  must  govern  and  control,  (in  the 
absence  of  any  special  provisions  in  the  charter,)  applies  to  cor- 
porations, and  the  minority  are  bound  by  the  acts  of  the  majority 
when  those  acts  are  within  and  according  to  the  charter,  and  not 
inconsistent  with  the  object  and  purpose  with  which  it  was  organ- 
ized.    (Id.) 

3.  Purchasers  on  such  a  sale  cannot  be  considered  as  bonafide  pur- 
chasers for  value  without  notice,  where  they  pay  no  money,  but 
give  their  promissory  notes,  and  where  it  must  be  assumed  from 
the  facts  that  they  knew  the  purpose  and  object  for  which  the 
corporation  was  organized,  and  the  only  business  which  it  had 
prosecuted;  and  they  must  also  be  presumed  to  know  the  law.  (Id.) 

4.  The  purchaser  of  premises  at  a  sale  in  a  suit  where  publication 
has  been  ordered,  must  be  deemed  to  know  that  he  purchases 
subject  to  the  power  of  the  court  to  relieve  parties,  against  whom 
publication  is  ordered,  upon  good  cause  shown,  both  before  and 
after  judgment,  within  seven  years  after  the  rendition  thereof. 
(Van  Wyck  agt,  Hardy,  Ante,  222.) 
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5.  Where  the  plaintiffs  were  purchasers  of  premises  at  sheriff's 
sale,  by  assignment  of  the  sheriff's  certificate,  and  also  held  the 
title  to  the  same  by  a  conveyance  subject  to  a  mortgage  given 
by  the  grantor,  which  was  junior  in  lien  to  the  judgment  upon 
which  the  premises  were  sold,  and  were  in  possession, 

Held,  that  the  plaintiffs  were  not  entitled  to  an  injunction  to 
restrain  and  stay  the  foreclosure  and  sale  of  the  premises  under 
the  mortgage,  before  the  expiration  of  the  time  of  redemption 
upon  the  sale  under  the  judgment.  (New  York  Shot  and  Lead 
Co.  agt.  Gary,  Ante,  444.) 

6.  That  is,  whatever  estate  or  interest  remained  intermediate  the 
judgment  of  foreclosure  and  the  time  when  the  purchase  under 
the  judgment  at  sheriff's  sale,  would  become  perfect,  belonged 
to  the  mortgagee,  and  he  had  a  right  to  require  that  the  premi- 
ses should  be  sold  for  the  purpose  of  discharging  his  lien.    (/</.} 

7.  On  a  sale  of  real  estate  upon  execution,  it  is  a  sufficient  notice 
of  the  sale,  to  post  it  as  required  by  the  statute,  forty-two  days 
previous  to  the  sale,  and  publish  a  copy  of  such  notice  in  six 
successive  numbers  of  a  weekly  newspaper,  although  the  first 
publication  may  be  less  than  six  weeks  prior  to  the  sale.  (  Olcott 
agt.  Robinson,  21  N.  Y.  B.,  150.) 

8.  If  a  contract  for  the  sale  and  purchase  of  property  has  been 
executed  by  a  delivery  of  the  property  to  the  purchaser,  the  lat- 
ter becomes  vested  with  the  title  to  it,  so  far  as  an  agent  of  the 
latter,  to  sell  it  on  commission,  is  concerned ;  and  the  agent  is 
bound  by  the  legal  restrictions  and  regulations  imposed  by  the 
purchaser  in  reference  to  the  sale  thereof;  and  his  liability  is 
not  affected  by  the  question  whether  the  original  vendor  acquired 
it  under  an  illegal  contract  or  not.     (Alvord  agt.  Latham,  32 
Barb.,  294.) 

9.  Held,  that  the  partnership  agreement  in  this  case  contemplated 
a  friendly  dissolution,  and  a  sale  at  auction  of  the  trade  mark, 
&c.,  by  mutual  consent,  and  that  the  parties  should  bid  therefor 
among  themselves;  but  that  no  authority  was  given  to  either 
party  to  fix  the  time  or  place  of  sale,  or  to  select  an  agent  to 
make  it ;  and  a  sale  made  at  auction,  where  one  of  the  partners 
refused  to  concur  in  the  sale,  gave  the  plaintiffs  no  title.     Held, 
also,  that  a  court  of  equity  could  enforce  a  performance  of  that 
part  of  the  contract  and  compel  a  sale,  and,  if  necessary,  order 
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the  pleadings  to  be  amended  to  that  end.     (Comstock  agt.  White, 
32  Barb.,  301.) 

See  SHERIFF.  (  Van  Tassel  agt.  Van  Tassel,  32  Barb.,  439.) 
10.  Where  an  individual  purchased  a  quantity  of  liquors,  for  the 
purpose  of  stocking  an  unlicensed  grocery,  and  gave  a  receipt 
therefor,  specifying  that  the  same  were  to  remain  the  property 
of  the  seller  until  paid  for,  the  property  to  be  paid  for  when 
sold,  or  returned  when  called  for,  held,  that  the  transaction 
could  not  be  upheld  as  a  conditional  sale ;  that  by  the  contract 
of  sale  and  delivery  of  the  liquors  to  the  purchaser,  to  make  a 
part  of  his  stock  in  trade,  and  to  be  retailed  out  to  his  custo- 
mers, the  property  vested  in  the  purchaser ;  the  transaction  was 
inconsistent  with  ownership  by  the  vendor.  (Ludden  agt.  Ha- 
zen,  32  Barb.,  650.) 


SECURITY  FOR  COSTS. 

1.  Where  an  action  is  brought  by  an  assignee  for  the  benefit  of 
creditors,  who  is  a  non-resident,  the  court  may  in  its  discretion, 
require  him  to  file  security  for  costs;  and  an  order  for  such 
security  may  be  obtained,  after  the  plaintiff  has  brought  his 
appeal  from  the  judgment  entered  against  him.  (Eanney  agt. 
Stringer,  4  Bo»w.,  663.) 


SEDUCTION. 

1.  A  step-father  is  not  clothed  with  the  rights  of  a  parent  growing 
out  of  that  relation  alone.     But  where  a  person  adopted  into  his 
family,  and  brought  up  as  such,  an  illegitimate  daughter  of  his 
wife,  held,  that  he  stood  in  loco  parentis  towards  her,  and  could 
sustain  an  action  for  her  seduction.     What  evidence  is  compe- 
tent to  show  the  circumstances  under  which  a  female  was  seduced, 
and  the  means  used  for  corrupting  her  mind.    (Bracy  agt.  Kibbe, 
32  Barb.,  273.) 

2.  Where  there  is  sufficient  proof  to  be  submitted  to  the  jury,  of  a 
loss  of  service,  as  the  result  of  seduction,  a  master  can  maintain 
the  action  for  the  seduction  of  his  servant,  although  pregnancy 
did  not  follow  the  illicit  intercourse.      (White  agt.  Nellis,  32 
Barb.,  279.) 
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SENTENCE. 

1.  No  court  has  authority  to  suspend  sentence  indefinitely,  against 
criminals  who  have  been  found  guilty  by  a  jury,  or  have  pleaded 
guilty.     (People  agt.  Morrisette,  Ante,  118.) 

2.  No  suspension  of  sentence,  or  stay,  is  authorized,  except  upon 
a  certiorari  or  writ  of  error,  on  application  in  arrest  of  judg- 
ment, or  for  a  new  trial.     (2d.) 

SERVICE. 

1 .  Service  of  notice  of  motion  for  a  mandamus,  on  a  majority  of 
the  contracting  board  (a  part  of  the  canal  board)  of  the  state, 
including  the  chairman,  held  a  sufficient  service.     (People  agt. 
The  Contracting  Board,  Ante,  206.) 

2.  The  fact  that  portions  of  the  complaint  are,  on  motion,  struck 
out  as  irrelevant  and  redundant,  cannot  be  considered  an  amend' 
ment  of  the  complaint  within  the  meaning  of  $  172  of  the  Code. 
Nor  is  it  necessary  that  the  expurgated  complaint  should  be 
served.     (Ross  agt.  Dinsmore,  Ante,  328.) 

i 
SHERIFF. 

1.  A  sheriff  is  entitled  to  his  commissions  where  an  attachment 
under  the  Code,  has  been  issued  and  served,  upon  a  settlement  o{ 
the  action,  upon  the  amount  or  sum  which  the  debtor  pays  to  the 
creditor,  although  it  does  not  come  to  his  hands,  as  well  as  hia 
necessary  disbursements.     (Trenor  agt.  Fachiu,  Ante,  405.) 

2.  //  seems  that  a  sheriff  is  responsible  for  more  than  ordinary  dili- 
gence, in  reference  to  property  in  his  custody,  which  is  the  sub« 
ject  of  litigation.     (Moore  agt.  WenterveJt,  21  N.  Y.  R.,  103.) 

3.  A  sheriff  having  levied  an  execution  upon  sufficient  property,  which 
is  taken  from  his  possession  under  a  replevin  in  which  he  obtains 
judgment,  it  is  his  duty  to  prosecute  the  sureties  in  the  under- 
taking of  the  plaintiff  in  replevin.     He  is  not  entitled  to  indem- 
nity from  the  plaintiff  in  the  execution,  as  a  condition  of  his  pro- 
secuting the  undertaking.     (Sivezey  agt.  Lott,  21  N.  Y.  R.,  481.) 

4.  The  liability  of  a  sheriff  arresting  a  defendant  (Code,  $201.) 
where  bail  does  not  justify,  is  the  same  as  that  of  the  bail  in 
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that  particular  case  wonld  have  been,  if  they  had  justified  on 
being  excepted  to.  When  such  bail,  by  the  terms  of  their  under- 
taking, become  guarantors  of  the  payment  of  any  judgment  that 
may  be  recovered,  the  sheriff  is  made  guarantor  if  he  discharges 
the  defendant  on  taking  bail,  who  fail  to  justify.  (Gallarati  agt. 
Orser,  4  Bosw.,  94;  and  Metcalf  agt.  Stryker,  32  Barb.,  62.) 

5.  The  issuing  of  a  ca.  sa.  before  the  return  of  a^/i.  fa.  unsatisfied, 
is  an  irregularity  merely,  and  does  not  make  the  ca.  sa.  void. 
Such  irregularity  cannot  be  interposed  by  the  sheriff  as  a  defence 
in  an  action  against  him  for  the  escape  of  the  defendant  on  the 
ca.  sa.     (Renick  agt.  Orser,  4  Bosw.,  384.) 

6.  A  sheriff  who  suffers  and  permits  a  person  whom  he  has  arrested 
upon  a  process  for  contempt,  requiring  him  to  stand  committed 
until  a  certain  fine  is  paid,  to  escape  and  go  at  large,  is  liable  to 
the  party  aggrieved  for  his  damages  sustained  thereby.     In  such 
a  case,  the  proper  measure  of  damages  is  the  value  of  the  cus- 
tody of  such  person  at  the  time  of  his  escape.     (Loosey  agt.  Or- 
ser, 4  Bosw.,  391.) 

7.  A  complaint  in  an  action  against  a  sheriff  for  the  escape  of  a 
person  committed  to  his  custody  on  a  process  for  contempt,  which 
alleges  that  the  sheriff  "  suffered  and  permitted  such  person  to 
escape  and  go  at  large,"  states  a  voluntary  and  not  a  negligent 
escape.     (Id.) 

8.  In  an  action  under  the  Code,  brought  against  a  sheriff  for  the 
escape  of  a  debtor  imprisoned  on  a  ca.  sa.,  the  sheriff  is  liable 
for  the  whole  amount  of  the  judgment  as  declared  by  2  R.  S. 
437,  §  66.     And  it  is  no  defence  in  mitigation  of  damages  or 
otherwise,  that  the  debtor  was  insolvent  at  the  time  of  such 
escape ;  what  averments  in  the  complaint  sufficient  to  indicate 
that  the  action  is  brought  to  recover  under  the  R.  S.    (McCreery 
agt.  Willett,  4  Bosiv.,  643.) 

9.  In  an  action  against  a  sheriff  for  not  delivering  over  a  defendant 
in  his  custody,  imprisoned  on  a  judgment  alleging  fraud,  it  is  not 
necessary  that  the  complaint  should  aver  that  an  order  of  arrest 
for  the  defendant  was  obtained.      The  necessary  averments  to 
show  neglect  of  duty  on  the  part  of  the  sheriff  in  such  an  action. 
(French  agt.  Willett,  4  Bosw.,  649.) 

10.  If  an  execution  is  regular  on  its  face,  and  no  defect  of  juris- 
diction, the  sheriff  is  bound  to  execute  it,  although  there  may 
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be  error  or  irregularity  in  issuing  it.     It  is  otherwise  if  the 
execution  is  void,     (fd.) 

11.  A  sheriff  must  now  under  the  Code,  discharge  the  duties  upon 
attachments  which  were  formerly  devolved  upon  trustees  of  the 
debtor's  estate.     And  the  sheriff  is  required  to  collect  the  debts 
due  to  the  debtor,  and  may  employ  attorneys  to  prosecute  actions 
therefor,  and  is  entitled  to  necessary  disbursements  and  commis- 
sions of  five  per  cent,  the  same  as  former  trustees.     If  he  employs 
agents  to  collect  debts  which  could  be  collected  by  himself  with- 
out resort  to  action,  he  must  compensate  such  agents,  unless  there 
is  an  agreement  to  the  contrary  made  by  him  with  all  the  parties 
interested.     (Maytiew  agt.  Duncan,  32  Barb.,  87.) 

12.  Where  a  sheriff  himself  or  by  his  deputy,  suffers  the  attorney 
of  the  plaintiff  to  take  the  proceeds  of  a  sale  in  partition,  or  in 
any  other  case,  and  to  deal  with  and  dispose  of  them  at  his  pleas- 
ure and  convenience,  it  is  a  clear  breach  of  duty,  and  the  sheriff 
will  be  held  accountable.     The  statute  of  limitations  begins  to 
run  against  the  sheriff  in  such  a  case,  from  the  time  of  the  omis- 
sion of  the  sheriff  to  pay  over  the  money  as  required,  and  not 
from  the  time  when  the  party  in  interest  becomes  apprised  of  his 
right  of  action.     ( Van  Towel  agt.  Van  Tassel,  32  Barb.,  439.) 

SLANDER  AND  LIBEL. 

1.  Where  the  words  spoken  are  not  actionable  in  themselves,  but 
may  become  actionable  by  reference  to  extrinsic  circumstances, 
to  wit:  that  they  were  uttered  of  and  concerning  the  plaintiff's 
testimony  as  a  witness  on  the  trial  of  a  cause,  the  plaintiff  on  the 
trial  in  an  action  of  slander,  must  show  that  they  were  spoken  in 
reference  to  a  judicial  proceeding,  before  a  court  or  officer  of 
competent  jurisdiction,  and  having  jurisdiction  of  the  subject 
matter,  with  power  to  administer  an  oath  and  take  testimony. 
(Bonner  agt.  McPhail,  32  Barb.,  106.) 

2.  An  order  of  reference  entered  nunc  pro  tune  by  consent  of  both 
parties,  after  the  report  of  the  referee  is  filed,  cannot  relate  back, 
so  as  to  give  to  an  extra-judicial  oath  the  effect  of  an  oath  legally 
administered,  on  which  a  charge  of  perjury  may  be  sustained. 
The  power  of  a  referee  to  administer  a  judicial  oath  can  only  be 
derived  from  an  order  of  the  court  appointing  him.     (Id.) 
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3.  The  publication  voluntarily  against  an  individual,  of  the  words 
that  he  is  "  insane,  and  a  fit  person  to  be  sent  to  the  lunatic 
asylum,"  or  that  "  he  is  so  disordered  in  his  senses  as  to  endanger 
the  persons  of  other  people,  if  left  unrestrained,  and  that,  it  is 
dangerous  to  permit  him  longer  to  go  at  large,"  is  clearly  libelous, 
although  uttered  by  a  physician,  who  makes  the  statement  as  a 
professional  opinion.  (Perkins  agt.  Mitchell,  32  Barb.,  461.) 

SPECIAL  PROCEEDINGS. 

1.  An  order  of  the  general  term  of  the  supreme  court,  denying  an 
application  for  admission  to  practice  as  an  attorney  snift.  counsellor 
at.  law,  is  appealable  to  this  court.     (Matter  of  Henry  W.  Cooper, 
Ante,  1 ;  court  of  appeals.) 

2.  It  is  a  general  rule,  that,  whenever  the  law  confers  a  right,  and 
authorizes   an   application  to  a  court  of  justice  to  enforce  that 
right,  the  proceedings  upon  such  an  application  are  to  be  regarded 
as  of  a  judicial  nature  ;  (not  executive  or  administrative  ;)  and, 
according  to  the  definition  of  the  Code  of  Procedure,  an  applica- 
tion  to  enforce  such  right  is  a  remedy;  and  remedies  being 
divided  into  "  actions"  and  "special  proceedings,"  the  applica- 
tion must  be  considered  a  special  proceeding.     (Id.) 

STATUTE  LIMITATIONS. 

1.  The  mere  promise  to  extend  the  time  of  payment,  on  receiving 
a  part  of  the  debt,  is  not  such  an  extension  as  to  discharge  the 
surety.     There  must  be  some  new  consideration  for  the  promise. 
(Osgood  agt.  Whittelsey,  Ante,  72.) 

2.  The  court  in  the  exercise  of  a  sound  discretion,  will  not  permit 
a  defendant  who  asks  a  favor,  to  interpose  the  statute  of  limita- 
tions, where  he  in  effect  concedes  that  the  debt  has  not  been 
paid.     (Id.) 

3.  The  defendant  cannot  avail  himself  of  the  statute  of  limitations 
in  moving  to  vacate  an  order  of  arrest,  where  he  has  not  set  it 
up  in  his  answer.     (Arlhurton  agt.  Dalley,  Ante,  311.) 

See  JUDGMENTS.     (Simonson  agt.  Blake,  Ante,  484.) 

See  CORPORATIONS,    (llion  Bank  agt.  Carver,  32  Barb.,  230.) 

4.  The  statute  of  limitations,  respecting  the  time  for  commencing 
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actions  against  sheriffs,  &c.,  for  official  acts,  by  the  words  of  the 
22d  section  of  that  statute,  do  not  apply  to  proceedings  u  for 
contempts  to  enforce  civil  remedies,  yet  in  the  spirit  and  intent  of 
that  section  it  does  apply  to  such  proceedings.  For  the  omission 
of  a  sheriff  to  pay  over  to  the  county  treasurer  the  proceeds  of 
land  on  a  sale  in  partition,  the  limitation  of  the  statute  begins 
to  run  at  the  time  the  omission  occurs,  and  not  from  the  time 
when  the  party  in  interest  becomes  apprised  of  his  right  of  action. 
(  Van  Taxsel  agt.  Van  Tassel,  32  Barb.,  439.) 


SUBROGATION. 

1.  An  acceptor  of  a  bill  of  exchange  for  the  accommodation  of  the 
drawer,  is  regarded  in  law  as  the  principal  debtor,  as  between 
him  and  a  bonafide  holder.  (Bank  of  Toronto  agt.  Hunter,  Ante, 
292,  and  4  Bosw.,  646.) 

2.  But  as  between  the  acceptor  and  the  drawer,  the  acceptor  stands 
in  the  relation  of  surety  for  the  drawer,  and  his  equity  in  relation 
to  any  securities  belonging  to  the  drawer  held  by  the  owner  of 
the  bill  to  secure  its  payment,  is  the  same  as  it  would  be  if  his 
suretyship  appeared  on  the  face  of  the  bill.     (/</.) 

3.  The  surety  (acceptor)  is,  therefore,  in  equity  entitled,  on  pay- 
ment of  the  bill,  to  be  subrogated  to  the  position  of  the  owner  of 
the  bill,  in  respect  to  such  securities.     (I<1.) 

4.  Where  the  plaintiffs,  &  foreign  corporation,  brought  their  action 
against  an  accommodation  acceptor  residing  in  our  jurisdiction, 
and  it  appearing  that  the  plaintiff  held  securities  for  the  payment 
of  the  bill,  lodged  with  it  by  the  drawers,  and  that  the  drawers 
were  insolvent, 

//-/'/,  that  the  defendant  might  in  his  answer  in  the  nature  of 
a  cross-bill  in  equity,  demand  subrogation  as  to  such  securities, 
upon  payment  of  the  amount  due  the  plaintiffs ;  and  that  this  relief 
could  be  granted  without  bringing  in  or  making  the  drawers  par- 
ties to  the  suit.  (Id.) 

SUBSTITUTION. 

1.  A  savings  bank,  that  pays  nothing  for  the  money  it  receives,  and 
agrees  to  re-pay  the  same  to  the  depositor  personally,  or  to  hi* 
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order,  upon  the  production  of  a  book,  which  is  delivered  to  him, 
crediting  him  with  the  amount,  hold  the  money  as  the  agent  or 
bailee  of  the  depositor,  under  a  personal  contract  to  restore  it  or 
its  amount.  (Lund  agt.  Seaman's  Bank,  Ante,  461.) 

2.  And  such  bank  is  not  at  liberty  to  repudiate  such  agreement  and 
relation  where  the  assignee  of  the  depositor  claims  the  fund  under 
an  order  of  the  latter,  and  ask  that  a  third  party  claiming  such 
fund  may  be  substituted  as  defendants  in  its  place,  under  §  122 
of  the  Code ;  because  the  nature  of  the  cause  of  action  of  the 
plaintiff  is  not  the  same  against  the  bank  as  against  the  third 
party.     (Id.) 

3.  Where  the  party  sought  to  be  substituted  under  §  122,  upon 
proper  notice  served,  have  not  appeared  upon  the  motion  and 
made  their  claim,  nor  signified  its  particular  character,  nor  their 
willingness  to  assume  the  position  of  real  defendants,  nor  their 
pecuniary  ability  to  respond  for  the  costs  of  an  unsuccessful  liti- 
gation, the  motion  will  be  denied.     Especially  so  where  the  party 
sought  to  be  brought  in  are  non-residents.     (Id.) 

4.  It  is  not  clear  that  any  other  condition  granting  such  a  motion 
is  contemplated  to  be  imposed  upon  the  defendants  than  making 
a  deposit  in  court  of  the  amount  of  the  debt.     (Id.) 

SUMMONS. 

1.  The  name  of  a  party  omitted  by  inadvertence  in  a  copy  of  the 
summons  filed  for  publication,  is  such  an  error  as  may  be  cor- 
rected by  amendment     ( Van  Wyck  agt.  Hardy,  Ante,  222.) 

2.  An  affidavit  of  the  plaintiff,  for  the  purpose  of  procuring  znorder 
of  publication,  which  stated  "  that  after  due  and  diligent  search 
and  inquiry  by  this  deponent,  the  said  defendants  named  in  the 
body  of  the  affidavit,  cannot  be  found  in  the  state  of  New  York, 
as  he  is  informed  and  verily  believes,"  held,  sufficient  to  satisfy 
the  judge  legally  of  their  non-residence,  and  to  confer  jurisdic- 
tion upon  him  to  make  the  order.     (Id.) 

3.  The  purchaser  of  premises  at  a  sale  in  a  suit  where  publica- 
tion has  been  ordered,  must  be  deemed  to  know  that  he  purchases 
subject  to  the  power  of  the  court  to  relieve  parties,  against  whom 
publication  is  ordered,  upon  good  cause  shown,  both  before  and 
after  judgment,  within  seven  years  after  the  rendition  thereof.  (Id.) 
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4.  Where  the  summons  as  published  in  the  Evening  Port,  omitted 
the  words,  "in  said  city  of  New  York,"  after  the  words,  "num- 
ber 13  Chambers  street,"  designating  the  office  of  the  plaintiff's 
attorney,  held,  not  such  a  defect  as  to  make  it  void.     (Id.) 

5.  Where  the  order  for  publication,  in  conformity  to  the  statute, 
requires  the  summons  and  complaint  to  be  served  upon  non-resi- 
dents, by  depositing  the  same  forthunth  in  the  post  office,  directed 
to  such  persons,  some  little  time  may  elapse,  (in  this  case  four 
days,  which  was  excused,)  without  forfeiting  jurisdiction  over 
the  persons  of  the  defendants.     The  word  "  forthwith  "  in  this 
connection,  should  be  construed  as  synonymous  with  all  reason- 
able dispatch.     (Id.) 

6.  The  courts  of  this  state  have  no  jurisdiction  to  order  service  of 
a  summons  on  a  non-resident  defendant  by  publication,  unless 
the  defendant  has  property  within  the  state  when  the  order  is 
made.     The  jurisdiction  of  the  courts  to  make  the  order  of  pub- 
lication, depends  upon  the  evidence  in  point  of  fact,  of  one  of  the 
five  different  cases  or  contingencies  on  which  alone  publication 
can  be  ordered  ;  and  §  135  of  the  Code  makes  the  jurisdiction 
depend,  not  upon  the  judge  who  grants  the  otter  being  satisfied 
of  the  fact,  but  upon  the  existence  of  the  fact  itself.     Therefore, 
a  defendant  proceeded  against   by  publication  and  judgment, 
although  the  judgment  may  be  prima  facie  evidence  of  these 
jurisdictional  facts,  and  of  a  debt  against  him,  has  a  right  never- 
theless to  contest  it,  in  a  proper  proceeding  and  show  that  such 
facts  never  existed ;   consequently,  would  render  the  judgment 
void.     (.Fisfc^agt.  Anderson,  12  Abb.,  8.) 

See  AMENDMENT.     (McElwain  agt.  Corning.  12  Abb.,  16.) 


SUNDAY  LAWS. 

1.  The  act  of  April  17,  I860,  prohibiting  certain  exhibitions  and 
plays  within  the  city  and  county  of  New  York,  on  Sunday,  held 
to  be  constitutional  and  valid,  as  a  lawful  exercise  of  legislative 
authority.     (People  agt.  Hoym,  Anl>',  7»'>  ) 

2.  Consequently,  the  defendants,  by  exhibiting  on  Sunday,  a  play 
called  '  Qne  of  our  People,"  or  the  "Brave  Isaac,"  in  the  build- 
ing Nos.  37  and  39  Bowery,  known  as  the  "  New  York  Stadt 
Theatre,"  incurred  the  penalty  prescribed  by  this  act,  to  wit : 

VOL.  XX.  42 
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guilty  of  a  misdemeanor,  and  in  addition  to  the  punishment  there- 
for provided  by  law,  subjected  to  a  penalty  of  $500,  with  a  for- 
feiture of  license,  (fd.) 

3.  All  business  transactions  performed  on  Sunday  are  valid,  unless 
prohibited  by  statute,  except  judicial  proceedings,  which  are  void 
at  common  law.     The  true  rule  is  that  a  contract  for  work  and 
labor,  to  be  void  by  our  statute  in  regard  to  the  observance  of 
Sunday,  must  be  expressly  and  altogether  for  an  act  which  the 
law  forbids  ;  it  must  be  a  contract  for  servile  labor  to  be  per- 
formed on  Sunday  exclusively  and  expressly,  and  not  on  any 
other  day.     Making  a  contract  or  agreement  upon  a  Sunday  is 
not  forbidden.     (Merritt  agt.  Earle,  32  Barb.,  38.) 

4.  A  contract  made  on  Sunday  for  the  transportation  of  property 
by  a  common  carrier,  (a  steamboat  advertised  to  run  certain  days 
between  Albany  and  New  York)  is  not  void  because  made  on 
Sunday ;  nor  because  the  voyage  is  to  commence  and  does  com- 
mence on  Sunday.     (Id.) 

See  CORPORATIONS.      (City  of  Brooklyn  agt.  Toynbee,  32 
Barb.,  282.) 

• 

SUPPLEMENTARY  PROCEEDINGS. 

1.  An  examination  order  under  supplementary  proceedings,  founded 
upon  a  judgment  obtained  prior  to  the  discharge  of  the  defendant 
from  his  debts  under  the  two-third  act,  will  be  vacated  upon 
application  to  the  court.     (Smith  agt.  Paul,  Ante,  97,) 

2.  Upon  such  an  application  the  plaintiff  cannot  show  by  affidavit, 
or  otherwise,  that  he  was  not  included  in  the  schedule  of  debts, 
received  no  notice  of  application,  nor  even  that  he  was  a  citizen 
of  another  state,  not  joining  in  the  petition,  nor  receiving  any 
dividend  from  the  insolvent's  estate.     These  are  the  proper  ques- 
tions for  a  trial  to  be  brought,  by  permission  of  the  court.   (Id.) 

8.  Supplementary  proceedings,  under  §  292  of  the  Code,  cannot  be 
instituted  in  any  case,  upon  a  judgment  recovered  in  a  justice's 
court  for  less  than  twenty-five  dollars,  where  a  transcript  has  been 
filed,  and  execution  issued  and  returned  unsatisfied  in  whole  or 
in  part.  ( This  overrules  the  case  of  Candee  agt.  Gundelsheimer, 
17  Hou\,  434. — County  court  decision.)  (Butts  agt.  Dickinson, 
Ante,  230  ;  8.  C.,  12  Abb.,  60.) 
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4.  H  win.--,  that  the  absence  of  a  judge  from  his  office,  at  the  tiino 
appointed   in  .in  order  made  by  liiiu  fur  the  examination  of  a 
judgment  dcttor  in  supplementary  proceedings,  does  not  render 
the  order  inoperative,  where  the  judge  within  a  reasonable  time, 
say  within  an  hour,  attends  at  his  office  to  execute  the  order, 
although  the  ju  Igment  deltor  appeared  at  the  time  appointed 
and  waited  some  time  before  leaving.     (Reynolds  agt.  McElhonf, 
Ante,  454  ) 

5.  Therefore,  any  money  paid  ocer  by  the  judgment  debtor  sutsc- 
quently,  on  the  same  day,  in  violation  cf  such  order,  would  I  c  a 
contempt,  and  subject  him  to  a  fine  or  punishment ;  especially, 
where  as  in  this  case,  he  had  subsequently  appeared  before  a 
referee  in  pursuance  of  an  order  made  ly  the  judge  on  the  day 
first  named.     (Id.) 

C.  What  recitals  in  a  final  order  of  a  judge  requiring  a  judgment 
deltor  to  pay  over  certain  moneys,  &c..  or  stand  committed  to 
jail,  &c.,  considered  sufficient,  although  informal.  (Id.) 

7.  A  com<  lele  title,  to  a  chose  in  actio  i,  consisting  of  a  debt  duo 
from  a  third  person,  passes  by  its  assignment,  without  notice  to 
the  debtor.     (Rwhai'd&.n  agt.  AiMtworth,  Ante,  521.) 

8.  A  voluntary  payment  by  a  judgment   debtor  of  an  execution 
against  him  to  the  theriff,  under  $  293,  cannot  prejudice  a  prior 
as*ignee  of  the  judgment  in  good  faith.     (See  to  the  same  'fleet, 
Robinson  agt.  W<>,k;  G  Hun:,  161.)     (Id.) 

9.  And  it  makes  the  payment  none  the  less  voluntary,  that  unorder 
was  issued  and  served  on  the  judgment  deltor,  under  $  294  of 
the  Code,. but  by  consent  was  withdrawn  before  the  payment  by 
the  debtor.     (Id.) 

10.  Where  on  proceedings  supplementary  to  execution,  with  a  view 
of  clici;ing  evidence  tending  to  show  that  transfers  of  property 
made  ly  the  judgment  debtor,  were  made  with  intent  to  defraud 
creditors,  neither  a  witness,  nor  any  person  alleged  to  have  pro- 
perty belonging  to  the  judgment  debtor,  can  be  required  to  answer 
questions  put  with  such  view.     (Toicn  agt.  Safry uard  In*.  Co., 
4  7/08 w.,  683.) 

11.  The  judge  cannot  order  to  bo  delivered  to  the  creditor,  property 
in  possession  of  a  third  person  claiming  title,  no  matter  how  fraud- 
ulent the  transfer.     The  ol  ject  of  the  examination  ia  to  discover 
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property  in  the  possession  or  under  the  control  of  the  judgment 
debtor.     (Id.) 

12.  The  exemption  of  the  sixty  days  mentioned  in  §  297  of  the 
Code,  within  which  any  property  earned,  though  not  exempt  from 
execution,  is  exempted  from  liability  to  be  applied  on  account  of 
the  judgment  under  an  order  of  the  judge,  applies  only  to  such 
earnings  as  have  been  earned  within  the  sixty  days  previous  to 
the  granting  or  refusing  the  order  requiring  such  earnings  to  be 
applied  towards  the  satisfaction  of  the  judgment,  and  not  to 
those  that  may  have  been  earned  within  sixty  days  previous  to 
the  service  of  the  order  for  the  examination  of  the  judgment 
debtor.  (Bush  agt.  White,  12  Abb.,  21.) 

SURETY. 

1.  Where  a  married  woman  signs  a  promissory  note  with  her  hus- 
band as  surety,  mere  equity,  not  resting  upon  any  positive  con- 
tract, will  never  seize  upon  her  separate  estate,  and  appropriate 
it  to  the  payment  of  that  debt.     (See  this  case  18  N.  Y.  R.,  265, 
and  17  How.  Pr.  R.,  165.)     (Yale  agt.  Dederer,  Ante,  242.) 

See  SUBROGATION.  (Bank  of  Toronto  agt.  Hunter,  Ante,  292, 
and  4  Bosw.,  646.) 

See  CHATTEL  MORTGAGE.  (Chapman  agt.  Jenkins,  32 
Barb.,  164.) 

See  MORTGAGE  FORECLOSURE.  (Walker  agt.  Paine,  32 
Barb.,  213.) 

2.  A  surety  must  be  held  according  to  the  tenor  of  the  contract,  if 
at  all  j  and  the  contract  must  remain  unchanged,  unless  with  his 
consent.     A  guarantor  discharged  on  extending  time  to  the  prin- 
cipal.    (Henderson  agt.  Marvin,  32  Barb.,  297.) 

SURRENDER  OF  BAIL. 

1.  By  §191  of  the  Code,  it  is  obvious  that  the  legislature  designed 
not  to  change  the  practice,  but  to  allow  it  to  remain  as  it  was 
before,  respecting  the  time  in  which  bail  may  apply  for  further 
time  to  surrender  their  principal  after  the  expiration  of  twenty 
days  from  the  commencement  of  the  action  against  them,  and 
also  as  to  the  grounds  of  such  application.  (Agreeing  with  Gil- 
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bert  agt.  Bulldey,  1  Duer,  668.)    (  Bank  of  Geneva  agt.  Reynolds, 
Ante,  18;  S.C.,  12  Abb.,  81.) 

2.  Before  the  Code  the  practice  was  well  settled,  that  where  bail, 
by  reason  of  circumstances,  over  which  they  had  no  control,  were 
prevented  from  making  the  surrender  within  the  regular  time, 
the  court  would  enlarge  the  time  to  surrender  ;  and  this  might  be 
done,  although  no  application  had  been  made,  or  order  to  stay 
proceedings  obtained,  within  the  regular  time  for  making  the 
surrender.     What  grounds  have  been,  and  are,  considered  suffi- 
cient to  grant  such  application,  examined  and  stated.     (Id.) 

3.  Where  the  surrender  has  been  made  within  the  regular  time 
allowed  by  law,  the  rule  seems  to  be  that  the  bail  are  entitled 
under  a  substantial,  if  not  technical,  legal  right,  to  an  exoneretur, 
although  they  are  fully  indemnified.  But  it  is  clear,  upon  general 
principles,  that  where  the  bail  ask  a  favor  of  the  court,  no  further 
time  should  be  granted  them  for  the  surrender  of  their  principal 
where  they  have  the  means  in  their  hands,  or  at  their  command, 
of  indemnifying  themselves  iii  case  of  a  recovery  against  them. 
(Id.) 

SURROGATE. 

See  WILL. 

See  EXECUTORS  AND  ADMINISTRATORS. 

1.  Where  a  surrogate  has,  upon  proper  application  of  a  judgment 
creditor  of  the  deceased,  ascertained  and  determined  that  the 
plaintiff's  judgment  is  a  valid  and  legal  claim  against  the  estate 
of  the  deceased,  his  duty  in  respect  to  such  judgment  is  ended, 
except  to  enter  the  same  in  his  proceedings.     He  cannot  exercise 
the  prerogative  of  a  judge  and  undertake  to  ascertain  whether 
and  how  much  the  judgment  creditor  owes  the  devisees  of  the 
real  estate,  and  then  apply  the  same  on  the  judgment.     He  has 
no  such  power.     (Cleveland  agt.  Whiton,  32  Barb.,  545.) 

2.  Where  the  residence  of  the  testator,  at  the  time  of  his  death,  is 
plainly  averred  in  the  petition  in  an  application  to  a  surrogate 
for  probate  of  a  will,  and  for  letters,  &c.,  to  be  in  the  county  of 
the  surrogate,  and  is  not  controverted  but  admitted  by  all  the 
parties  interested  in  the  will,  and  is  sufficiently  established  by 
evidence  as  a  fact,  the  surrogate  has  jurisdiction  of  the  case,  and 
his  determination  is  conclusive  as  to  the  validity  and  probate  of 


(302  NEW  YORK  PRACTICE  REPORTS. 


Taxes  and  assessments. 


the  will,  and  cannot  be  examined  or  assailed  in  any  collateral 
proceeding,  or  in  any  other  tribunal  of  original  jurisdiction. 
(Bumstead  agt.  Read,  32  Barb.,  6G1.) 

TAXES  AND  ASSESSMENTS. 

1.  United  Slates  Stocks  are  exempt  from  taxation  by  law,  and  own- 
ers of  such  stocks  cannot  be  taxed  for  the  value  of  them  as  for 
personal  property.     (People  agt.  Com'rsof  Taxes,  Ante,  182.) 

2.  The  statute  relative  to  taxation  of  capital  of  moneyed  corpora- 
tions, (1  R.  S.,  5th  eel.,  p.  944,)  construed.     (Id.) 

3.  This  case  distinguished  from  British  Com.  L'fe  Ins.  Co.  agt. 
Commissioners  of  Taxes,  (-28  Barb.,  318,)  and  from  Mutual  Ins. 
Co.  of  Buffalo  agt.  Supervisors  of  Erie,  (4  Corns.,  548.)     (Id.) 

4.  The  statutes  relative  to  the  taxation  of  iank  capital  are  not,  in 
so  far  as  they  provide  by  state  authority,  for  the  taxation  of  any 
part  of  their  capital  invested  in  U.  S.  stocks,  unconstitutional,  (Id.) 

5.  The  stock  of  a  moneyed  corporation,  when  paid  in,  becomes  as 
stock,  Halle  to  taxation,  irrespective  of  the  property  in  which  the 
money  so  paid  in  may  be  invested,     (fd.) 

6.  If  such  investment  is  mado  in  U.  S.  Stocks,  such  investment 
cannot  affect  the  taxation.     (This  decision  affirms  that  of  Jud</e 
SUTHERLAND,  at  special  term,  reported  18  How.  Pr.  II.,  245.)  (Id.) 

7.  Where  an  owner  of  real  estate  in  the  city  of  New  York  has  due 
notice  of  the  proceedings  for  the  assessment  of  such«property  for 
improvements  ordered,  and  the  work  is  completed  and  the  assess- 
ment therefor  being  confirmed,  and  the  amount  thereof  on  demand 
paid  over  to  the  proper  person,   without  objection,  he  cannot 
recover  back  by  action,  such  amount  of  assessment,  on  the  ground 
of  alleged  irregularities  in  the  assessment.     It  is  a  voluntary 
payment.     (Sandford  agt.  Mayor,  &c.,  of  New  York,  Ante,  208; 
S.  C.,  12  Abb.,  23.) 

8.  A  court  of  equity  has  no  power  to  stay  by  injunction  the  col- 
lection of  a  tax,  alleged  to  be  illegal,  on  the  ground  that  the 
plaintiffs  were  a  foreign  corporation,  and  had  no  place  of  busi- 
ness in  this  state.     (Mutual  Benefit  Life  Ins.  Co.  agt.  Board  of 
Supervisors  of  Neiv  York,  Ante,  416.) 

9.  Equity  cannot  be  appealed  to  in  any  case  to  restrain  the  collec- 
tion of  a  tax  or  assessment  which  is  void.     (Id.) 
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10.  For  the  purpose  of  taxing  corporations  under  the  statute  (1857) 
its  stock  is  to  be  assessed  at  its  actual  value,  whether  above  or 
below  the  nominal  par,  and  this  irrespective  of  its  possessing  anj 
surplus  capital  or  reserved  funds.     This  so  held,  where  the  cor- 
poration had  no  surplus  or  reserved  funds,  but  made  annual 
dividends  of  all  its  profits,  amounting  to  fifteen  per  cent  and 
upwards,  and  the  company  was  assessed  for  its  capital  at  a  valua- 
tion of  seventy-five  per  cent,  above  par.     (Osuxgo  Starch  Fac- 
tory agt.  Dolloicay,  21  N.  Y.  R.,  449.) 

See  RAILROADS.     (People  agt.  Pierce,  32  Barb.,  138.) 
See  CORPORATIONS.     (People  agt.  Common  Council  Syra- 
cuse, Ante,  491  ;  and  Beard  agt.  City  of  Brooklyn,  32  Barb., 
142 ;  also  Richardson  agt.  Same,  id.,  152.) 

See  COMMON  SCHOOLS.  (Dooliillezgt.  Doolittle,  Z2Barb.,  312.) 

11.  The  City  of  Brooklyn  is  not  liable  in  an  action  brought  against 
it  by  a  purchaser  of  lands  sold  for  taxes  or  assessments  in  that 
city,  to  recover  moneys  paid  to  the  collector  of  taxes  and  assess- 
ments by  other  persons  for  the  use  of  the  plaintiff,  and  for  the 
purpose  of  redeeming  such  lands.     (ScRUGHAM,  J.,  dissenting.) 
The  collector  acts  as  a  public  officer,  in  receiving  redemption 
money  upon  such  sales,  and  not  as  the  agent  of  the  city.  (Onder- 
donk  agt.  City  of  Brooklyn,  32  Barb.,  505.) 

12.  Where  an  individual  pays  the  amount  of  assessment  on  his 
property  which  is  applied  by  the  officers  of  the  corporation  to 
the  wrong  property,  his  remedy  is  to  enforce  the  payment  as  an 
exoneration  of  his  land  from  the  assessment.     He  cannot  recover 
it  back  on  the  ground  of  such  an  application.     (Perdue  agt. 
Mayor,  £c.t  of  New  York,  12  466.,  31.) 

TENDER. 

1.  Tender  of  the  money  due  upon  a  mortgage  at  any  time  before 
foreclosure,  discharges  the  lien,  although  made  after  the  law  day, 
and  the  tender  not  brought  into  court,  nor  kept  good.     (Korl- 
riglit  agt.  Cady,  21  N.  Y.  R.,  343.) 

2.  The  tender  of  a  deed  to  one  of  two  joint  contractors  for  the 
purchase  of  land,  held  sufficient ;  upon  his  refusal  to  accept,  the 
vendor  has  his  remedy  without  making  a  tender  to  the  other. 
(Carman  agt.  Pultz,  21  N.  Y.  /?.,  547.) 
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TRIAL. 

1.  Art  action  on  a  policy  of  insurance  to  recover  for  a  loss,  and  for 
equitable  relief  to  reform  the  policy,  if  it  should  be  found  neces- 
sary for  the  plaintiffs'  recovery,  should  be  tried  at  the  circuit 
before  a  jury.     (New  York  Ice  Co.  agt.  North  Western  Ins.  Co., 
Ante,  424 ;  S.  C.,  32  Barb.,  72.) 

2.  But  where  such  an  action  was  brought  on  for  trial  as  an  equity 
case  before  a  judge  at  special  term,  and  the  only  question  sub- 
mitted was,  as  to  the  right  of  the  plaintiffs  to  have  the  policy 
reformed,  as  prayed  for  in  the  complaint,  which  was  denied, 

Held,  that  the  plaintiffs  not  being  entitled  to  the  equity  relief 
demanded,  the  court  had  no  jurisdiction  to  retain  the  cause  for 
the  trial  of  the  legal  question  of  the  loss  on  the  policy.  (Id.) 
8.  "Where  on  the  trial  there  is  sufficient  proof  of  want  of  probable 
cause,  for  the  prosecution,  malice  may  be  inferred,  and  that  ques- 
tion is  a  proper  one  to  be  submitted  to  the  jury.  (Grinnell  agt. 
Stewart,  Ante,  478.) 

4.  An  action  between  partners  for  an  accounting,  sale  of  the  part- 
nership property,  payment  of  debts,  &c.,  may  be  tried  under  the 
Code,  upon  an  order  made  for  the  trial  of  any  questions  of  fact 
which  are  in  issue ;  similar  to  the  former  chancery  practice  in 
ordering  feigned  issues.     It  is  not  an  action  for  the  recovery  of 
money  only,  which  must  be  tried  by  a  jury.     If  either  party  in 
such  action  desires  a  trial  by  jury,  he  must  within  ten  days  after 
issue  joined,  give  notice  of  motion  therefor.     Such  motion  can- 
not as  matter  of  right  be  made  at  a  later  period.     (O'Brien  agt. 
Bowes,  4  Bosw.,  657.) 

5.  It  is  too  late  to  order  a  trial  by  jury,  after  the  cause  has  been 
tried  before  a  judge,  and  each  party  has  given  all  the  testimony 
they  desired,  and  the  cause  submitted.     It  is  the  duty  of  the 
judge  to  make,  and  the  right  of  either  party  or  both  to  have,  his 
decision.     (Id.) 

See  EVIDENCE.  .  (Johnson  agt.  Macintosh,  32  Barb.,  267.) 

6.  The  general  denial  by  the  Code  puts  all  the  allegations  of  the 
complaint  in  issue,  whether  expressed  or  implied ;   and  a  fact 
impliedly  averred  may  be  traversed  in  the  same  manner  as  if  it 
was  expressly  averred.     Where  a  defendant  went  to  trial  in  a 
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justice's  court,  on  his  general  denial  of  a  complaint  for  profes- 
sional services  as  a  physician,  and  withdrew  all  claim  for  mal- 
practice, held,  nevertheless,  that  the  question  was  necessarily 
included  in  the  issue,  and  determined  by  the  judgment.  Where 
the  plaintiff  has  no  claim,  strictly  speaking,  the  defendant  can 
have  no  counter  claim.  (Bellinger  agt.  Craigue,  32  Barb.,  534.) 


TRUSTEES 

1.  An  objection  to  the  validity  of  a  marriage  settlement,  on  the 
ground  that  the  parties  to  it  were  infants,  can  only  be  taken  by 
the  parties  themselves.     It  is  not  void,  but  voidable  only,  at  the 
option  of  the  infants  on  arriving  at  age.      (Jones  agt.  Butler, 
Ante,  189.) 

2.  Much  less  can  a  trustee,  acting  under  the  trust  created  by  such 
a  settlement,  raise  such  an  objection.     (Id.) 

3.  Where  a  conveyance  was  made  to  a  trustee  of  certain  real  estate 
which  recited  that  the  trustee  had  determined  to  invest  $5,000 
of  the  trust  property  in  such  lands,  and  which  conveyed  the  land 
in  trust  to  and  for  the  purposes  of  the  trust,  Quere?     Whether 
the  trustee  can  relieve  himself  from  such  express  trust,  by  show- 
ing the  consideration  for  the  purchase  was  never  paid  out  of  the 
estate.     (Id.) 

4.  It  is  a  proper  case  for  an  accounting,  where  the  action  is  brought 
for  that  purpose,  on  the  ground  of  a  misapplication  of  the  trust 
property,     (fd.) 

See  RELIGIOUS  CORPORATIONS. 

5.  A  defendant  may  confess  judgment  (Code,  $$  382-3)  to  secure 
contingent  liabilities  of  the  plaintiff  himself,  and  as  trustee  for 
other  similar  creditors ;  the  statement  specifying  the  trust,  and 
the  particular  claims  of  each,  and  the  plaintiff  agreeing  in  wri- 
ting to  act  as  such  trustee.     (Maries  agt.  Reynolds,  Ante,  338.) 

6.  Where  by  the  terms  of  a  will,  three  executors  are  appointed, 
who  are  vested  with  the  title  of  the  whole  property,  real  and 
personal,  upon  trust ;  and  are  qualified,  on  the  resignation  of 
one  of  the  executors  and  his  proper  discharge  from  his  office, 
the  remaining  executors  are  \xsted  with  the  entire  estate.     (Hat- 
ter of  Grossman,  Ante,  350.) 

7.  Therefore,  where  one  of  three  executors  on  application  to  the 
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court,  for  leave  to  resign  his  trust  and  to  be  discharged  there- 
from, was  by  an  order  of  the  court  duly  discharged  and  his  resig- 
nation accepted,  but  the  order  contained  a  provision  that  in  case 
no  new  trustee  should  be  appointed  in  his  place  at  the  time  his 
accounts  should  be  passed  before  the  referee,  then  he  should, 
under  the  direction  of  the  referee,  deposit  with  the  N.  Y.  Life 
Ins.  and  Trust  Co.,  all  the  personal  property  in  his  hands,  sub- 
ject to  and  until  the  further  order  of  the  court,  &c., 

Held,  that  this  provision  in  the  order  was  entirely  outside  of 
the  proceedings  and  unauthorized.  The  remaining  trustees  were 
vested  with  the  entire  estate,  and  consequently,  with  the  usual 
incident  of  the  right  of  possession.  (Id.) 

8.  A  trustee,  though  described  as  such,  cannot  confess  an  ordinary 
judgment  so  as  to  bind  the  trust  estate.     Where  the  trust  estate 

is  to  be  made  lialle  for  a  debt  created  by  a  trustee,  it  must  be 
reached  by  a  special  proceeding  and  judgment  in  equity,  making 
or  declaring  the  trust  estate  lialle,  or  directing  or  authorizing  it, 
or  part  of  it,  to  be  sold,  for  the  purpose  of  discharging  the  claim. 
(Mallory  agt.  Clark,  Ante,  418.) 

9.  Y.'here  the  court,  in  granting  an  order  to  change  trustees,  direc- 
ted that  the  new  trustee  confess  a  judgment  to  the  former  trustee 
to  secure  advances  made  by  him  for  the  trust  estate, 

Held,  that  this  part  of  the  order  should  be  amended  by  direc- 
ting the  acting  trustee  to  pay  to  the  former  trustee  the  balance 
due  him,  with  interest,  as  soon  as  the  acting  trustee  should  receive 
from  the  trust  estate  sufficient  funds  therefor.  (Id.) 

See  CORPORATIONS.     (Boughton  agt.  Otis,  21  N.  Y.  R.,  261.) 
See  RELIGIOUS  CORPORATIONS.     (Petty  agt.  Tooker,  21  N. 
Y.  E.,  267.) 

10.  Two  trustees  of  a  common  school  district  are  authorized  to 
issue  a  warrant  for  the  collection  of  a  tax ;  the  presence  of  the 
third  trustee  will  be  presumed  until  the  contrary  is  shown.     The 
tax  list  itself  need  not  be  signed  by  the  trustees.     A  warrant, 
valid  on  its  face,  issued  by  the  trustees  in  pursuance  of  a  pre- 
vious order  of  the  board  of  supervisors,  will  justify  the  collector 
in  taking  property,  though  the  order  was  void.     (Doolittle  agt. 
DooliWe,  32  Barb.,  312.) 

11.  In  order  for  a  trustee  appointed  by  a  railroad  company  to  derive 
title,  under  the  trust  deed,  to  the  funds  arising  from  the  tolls  and 
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income  of  the  road,  be  must  take  possession  of  the  road  and  run 
it.  When  the  title  to  such  funds  becomes  invested  in  the  trus'ee 
by  acts  of  the  railroad  company  in  depositing  them  to  the  credit 
of  the  trustee.  Who  are  proper  parties  where  the  trustee  applies 
to  the  court  for  instructions  upon  conflicting  claims  to  the  funds. 
(Coe  agt.  Beckwith,  32  Barb.,  339 ;  S.  C.,  19  How.,  398.) 


USURY. 

1.  A  party  who  discounts  a  negotiable  promissory  note  indorsed  by 
the  payee  who  is  a  corporation,  under  circumstances  inducing  a 
belief  that  it  is  a  business  note,  can  recover  the  amount  of  the 
note  as  a  bonafide  owner  and  holder  for  value,  although  in  truth, 
the  note  was  a  mere  accommodation  note,  and  the  indorsement 
of  the  corporation  consequently  unauthorized.      BONNEY,  J., 
dissenting.     (Mechanics'  Banking  Co.  agt.  N.  Y.  &  Saugerlies 
Lead  Co.,  Ante,  509.) 

2.  Where  a  broker  loans  money  on  a  promissory  note,  as  the  agent 
cf  another,  and  charges  and  receives  a  commission  for  the  loan, 
without  the  knowledge  or  participation  of  the  lender,  the  trans- 
action is  not  usurious.     (North  agt.  Sargent,  Ante,  519.) 

3.  Where  Sayre  testified  that  he  loaned  the  money  to  Hardenbtorg, 
took  the  note  and  gave  it  to  Hayward,  from  whom  he  (Sayre) 
got  the  money,  and  that  Hayward  received  a  share  of  the  money 
paid  to  him,  field,  that  this  evidence  did  not  warrant  the jury  in 
finding  the  note  usurious.     New  trial  ordered.     (Seems  to  be  a 
pretty  close  case. )     (Id.) 

4.  Where  an  agent  is  entrusted  with  money  to  loan,  and  he  exacts 
of  the  borrower  a  bonus  for  himself  as  the  condition  of  the  loan, 
•without  the  knowledge  or  authority  of  his  principal,  the  receipt 
of  such  bonus  by  the  agent  does  not  constitute  usury  in  the  prin- 
cipal nor  affect  the  security  in  his  hands,  although  the  latter 
avails  himself  of  the  contract  of  his  agent  in  enforcing  the  secur- 
ity.    COMSTOCK,  DENIO,  and  WELLES,  J.  J.,  (very properly,  at 
we  think,)  dissented.     (Condit  agt.  Baldwin,  21  N.  Y.  B.,  219.) 

5.  Where  the  drawer  of  a  bill  of  exchange  for  $1200,  paid  $50  to 
an  accomodation  indorser  for  his  indorsement,  and  procuring 
another  indorser  and  obtaining  its  discount ;  and  the  indorser 
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retained  $150,  previously  loaned  by  him  to  the  drawer,  held,  no 
usury.     ( Van  Duzer  agt.  Howe,  21  N.  Y.  E.,  531.) 

See  ANSWER.     (Manning  agt.  Tyler,  21  N.  Y.  R.,  567.) 

6.  A  lender  of  money  cannot  avoid  his  own  contract  on  the  ground 
that  it  contains  a  usurious  reservation  in  his  favor.     A  vendor 
may  sell  a  note  valid  in  his  hands,  for  any  price  he  chooses  to 
accept  therefor,  and  it  is  not  usury.     (Elwell  agt.  Chamberlain, 
4  Bosw.,  320.) 

7.  If  a  note,  which  is  valid  in  its  inception,  and  collectable  by  the 
payee,  is  transferred  by  the  latter  as  security  for  a  usurious  loan, 
such  transfer  is  illegal  and  void  ;  and  in  a  suit  by  the  transferee 
against  the  maker  such  usury,  on  being  alleged  and  proved,  makes 
a  complete  defence.     (Fish  agt.  DeWolf,  4  Bosw.,  573.) 

8.  An  action  of  trover  may  be  maintained  by  the  owner  of  stock 
pledged  as  collateral  security  for  a  usurious  loan,  notwithstand- 
ing the  pledgee  was  authorized  to  hypothecate  it,  and  had  done 
so  before  demand.     (Cousland  agt.  Davis,  4  Bosw,,  619.) 

9.  A  contract  of  usury  must  be  set  up  in  terms  in  the  answer,  and 
the  amount  of  usurious  interest  taken,  and  the  usury  must  be 
proved  as  alleged,  otherwise  the  variance  will  be  fatal  to  the 
defence.     (Griggs  agt.  Howe,  32  Barb.,  100.) 

10.  Where  in  an  action  on  a  promissory  note  the  defence  of  usury 
is  interposed  by  the  answer,  and  the  lender  of  the  money  is  called 
upon  as  a  witness  to  prove  the  usury,  who  refuses  to  testify  on 
the  ground  that  his  answer  might  criminate  himself,  he  cannot 
be  compelled  to  answer,  unless  the  evidence  already  out,  estab- 
lishes that  no  usury  was  taken.     If  the  witness  refuses  to  answer 
the  question  as  to  whether  there  was  an  agreement  for  usurious 
interest,  (which  is  not  criminal,)  it  will  be  considered  equivalent 
to  his  testifying  that  a  usurious  premium  was  taken.     (Fellows 
agt.  Wilson,  32  Barb.,  162.) 

11.  Where  an  accommodation  note  executed  by  the  maker  to  the 
payee  or  bearer,  and  for  the  benefit  of  the  latter,  and  subse- 
quently signed  by  the  payee  without  the  knowledge  of  the  maker, 
and  thereupon  a  guaranty  was  executed  upon  the  note  by  a  third 
person,  and  the  guarantor  sold  it  for  a  larger  premium  than  the 
legal  rate  of  interest,  held,  that  the  holder  was  entitled  to  recover 
of  the  guarantor.     (Burtdn  agt.  Baker,  32  Barb.,  241.) 

12.  A  husband  is  a  competent  witness  on  his  own  behalf,  in  an 
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action  brought  by  him  and  his  wife  to  cancel  a  bond  and  mort- 
gage executed  by  them,  to  prove  usury  in  the  consideration. 
(Babbett  agt.  Thomas,  32  Barb.,  277.) 

13.  If  there  are  any  circumstances  by  reason  of  which  it  is  difficult 
or  impossible  for  a  party  to  come  into  a  court  of  equity  to  have  a 
usurious  obligation  surrendered  up  and  cancelled,  and  to  obtain 
complete  and  perfect  relief  at  law,  he  has  a  perfect  remedy  in 
equity ;  but  he  must  state  such  circumstances  in  his  complaint. 
But  in  the  case  of  a  mortgage  upon  real  estate,  it  is  sufficiently 
apparent  by  stating  the  fact  that  the  mortgage  has  been  executed 
and  delivered  and  placed  upon  record,  if  it  is  void  from  any 
cause  not  apparent  upon  its  face.     ( Williams  agt.  Ayravlt,  32 
Barb.,  364.) 

14.  Where  a  promissory  note  was  made  and  dated  in  this  state,  by 
W.,  payable  one  year  after  date  to  the  order  of  D.,  at  a  bank  in 
this  state,  and  indorsed  by  D.  for  the  accommodation  of  T.,  and 
to  enable  the  latter  to  raise  money  upon  it,  and  T.  indorsed  the 
note  and  took  it  to  the  state  of  Connecticut,  and  there  raised  the 
money  on  it  at  12  per  cent,  without  the  knowledge  or  consent  of 
W.  and  D.,  held,  that  the  contract  was  to  be  governed  by  the  laws 
of  Connecticut,  which  allowed  the  plaintiff  to  recover  except  aa 
to  interest  reserved.     (Jewell  agt.  Wright,  12  Abb.,  55.) 

VENUE. 

1.  The  place  of  trial  of  a  cause  may  be  changed,  on  the  ground  of 
public  excitement,  although  there  has  been  no  effort  made  to  try 
the  cause,  or  even  to  empannel  a  jury  in  the  county  where  the 
venue  is  laid.'     (Budge  agt.  Noriham,  Ante,  248.) 

2.  Held  in  this  case,  which  is  an  action  for  libel  imputing  to  the 
plaintiff  the  murder  of  his  wife,  that  from  the  facts  and  circum- 
stances disclosed  on  the  motion  of  an  extensive  public  excitement 
existing  in  the  county,  "  there  is  reason  to  believe  that  a  fair  and 
impartial  trial  cannot  be  had,"  (Code,  126,)  in  the  county  of 
Lewis,  where  the  trial  was  ordered  on  the  demand  of  the  defen- 
dant.    (Id.) 

3.  It  seems,  that  the  effort  of  the  defendant  made  throughout  the 
county,  in  opposing  the  motion  and  to  retain  the  venue,  resulting 
in  procuring  more  than  200  affidavits,  would  of  itself,  almost 
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create  an  excitement  unfavorable  to  that  repose  and  equanimity, 
and  alsence  of  lias,  with  which  all  jurors  should  be  summoned 
and  courts  of  justice  held,  (fd.) 

4.  Place  of  trial  changed  from  the  county  of  Lewis  to  the  county 
of  Herkimer.     (Id.) 

WILL. 

1.  Construction  of  will  03  to  an -indefinite  failure  of  issue",  and 
when  devise  over  should  take  effect  upon  the  death  of  the  first 
taker,  &c.     (Wilson  agt.  Wilson,  Ante,  41.) 

2.  Where  by  the  terms  of  a  will,  three  executors  are  appointed, 
who  are  vested  with  the  title  of  the  whole  property,  real  and 
personal,  upon  trust;   and  are  qualified,  on  the  resignation  of 
one  of  the  executors  and  his  proper  discharge  from  his  office, 
the  remaining  executors  are,  vested  with  the  entire  estate.     (Mat- 
ter of  Grossman,  Ante,  350.) 

3.  Held  in  this  case,  that  none  of  the  provisions  of  the  will  for 
the  accumulation  of  the  rents  and  profits,  were  within  the  terms 
of  the  statute  relative  to  accumulations ;    and  that  the  whole 
devise  to  the  executors,  in  trust,  was  void ;  and  that  the  estate 
vested  in  the  children  of  the  testator  in  fee.     (Bean.  agt.  Hock- 
man,  32  Barb.,  78.) 

4.  Held  in  this  case,  that  the  trust  was  not  void  as  unlawfully  sus- 
pending the  power  of  alienation  ;  but  that  both  the  trust  and 
devise  were  valid.     (Hunter  agt.  Hunter,  32  Barb.,  334.) 

5.  Held  in  this  case,  that  the  provisions  of  the  will,  in  behalf  of 
the  testator's  children,  demonstrated  that  it  was  not  his  inten- 
tion to  give  the  widow  both  dower  and  the  annuity  ;  and  that 
she  was  bound  to  elect  between  the  annuity  and  her  dower. 
(Dodge  agt.  Dodge,  82  Barb.,  413.) 

5.  Held,  that  the  sale  of  the  property  to  the  executors,  under  the 
decree  in  the  foreclosure  suit,  effected  no  change  in  the  nature  of 
the  property,  so  far  as  the  executors,  distributees,  and  cestui*  que 
trust,  were  concerned  ;  and  that  although  the  title  was  absolute 
in  the  executors,  they  held  it  precisely  as  they  held  the  mortgage 
security.     (Schoonmaker  agt.  Van  Wyi-k,  32  Barb.,  457.) 

See  EXECUTORS  AND  ADMINISTRATORS.     (Terry  agt.  Day- 
ton, 32  Barb.,  519.) 

6.  All  the  contingencies  upon  which  an  estate  created  by  will,  is 
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to  depend,  must  be  contained  in  the  will ;  and  the  courts  cannot 
change  the  estate  by  incorporating  any  other  contingency  or  con- 
dition. In  this  case,  held,  that  the  estate  attempted  to  be  devised 
to  the  Theological  Seminary  was  not  an  executory  devise,  but  was 
a  contingent  remainder,  and  would  have  been  such  at  common 
law ;  and  inasmuch  as  the  Theological  Seminary  had  no  power 
to  take  at  the  time  of  the  testator's  death,  the  devise  was  void. 
(Leslie  agt.  Marshall,  32  Barb.,  560.) 
See  SURROGATE.  (Bumxtead  agt.  Read,  32  Barb.,  661) 


WITNESSES. 

1.  Where  a  party  duly  subpoenas  his  witnesses  to  attend  the  trial 
of  a  cause,  and  pays  them  their  legal  fees  for  travel  and  one  day's 
attendance,  he  is  entitled,  where  he  succeeds  in  the  action,  to 
Lave  such  fe,?s  taxed  in  the  costs,  although  the  witnesses,  after 
going  a  part  of  the  distance,  were  informed  (as  the  fact  was)  that 
the  court  would  not  be  held,  and  returned  home.     (Ruth  agt. 
Meads,  Ante,  287.) 

2.  Where  a  party  attends  the  trial  of  a  cause,  and  is  sworn  as  a 
witness  in  his  own  behalf,  he  is  entitled  to  witnesses?  fees,  for 
travel  and  attendance,  on  producing  /<./.«  own  affidavit  that  he 
attended  the  trial  only  as  a  icitnexs,  and  not  in  any  respect  as  a 
party.     ( Tlie  several  conflicting  decisions  on  thin  question  ad- 
verted to.)    (Bronner  agt.  Frauenthal,  Ante,  355.) 

3.  Where,  on  a  question  of  fact,  the  plaintiff  ncears  one  icay,  and 
the  defendant  directly  adverse,  (as  authorized  by  §397  of  the  Code,) 
and  defendant  introduces  a  letter  of  plaintiff  in  evidence,  written 
before  the  action,  flatly  contradicting  his  oath,  the  jury  are  bound 
to  disregard  his  oath.     (Boyd  agt.  Colt,  Ante,  384.) 

4.  No  party  can  be  compelled  to  give  evidence  tending  to  prove 
cither  of  the   three  facts  essential  to  constitute  the  offence  pro* 
hibited  by  chapter  123,  $3  of  the  session  laws  of  1850,  to  wit: 
1st.  The  selling  of  goods,  &c.,  having  thereon  any  counterfeited 
labels  purporting  to  be  those  of  any  mechanic  or  manufacturer. 
2d.  Knowing  the  same  to  be  counterfeited,  and  purporting  to 
be  imitations  of  such  labels.     3d.  Without  disclosing  the  fact 
to  the  purchaser  ;  making  it  a  misdemeanor.     (Byata  agt.  Smith, 
4  Bosw.,  679.) 
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5.  Where,  on  proceedings  supplementary  to  execution,  with  a  view 
of  eliciting  evidence  tending  to  show  that  the  transfers  of  pro- 
perty made  by  the  judgment  debtor,  were  made  with  intent  to 
defraud  creditors,  neither  a  witness,  nor  a  person  alleged  to  have 
property  belonging  to  the  judgment  debtor  can  be  required  to 
answer  questions  put  with  such  view.     (Town  agt.  Safeguard 
Ins.  Co.,  4  Bosw.,  683.) 

6.  Where  in  an  action  on  a  promissory  note,  the  defence  of  usury 
is  interposed  by  the  answer,  and  the  lender  of  the  money  is  called 
upon  as  a  witness  to  prove  the  usury,  who  refuses  to  testify  on 
the  ground  that  his  answer  might  criminate  himself,  he  cannot 
be  compelled  to  answer,  unless  the  evidence  already  out,  estab- 
lishes that  no  usury  was  taken.     If  the  witness  refuses  to  answer 
the  question  as  to  whether  there  was  an  agreement  for  usurious 
interest,  (which  is  not  criminal,)  it  will  be  considered  equivalent 
to  his  testifying  that  a  usurious  premium  was  taken.     (Fellows 
agt.  WUaon,  32  Barb.,  162.) 

7.  The  399th  section  of  the  Code,  does  not  exclude  a  party  from 
being  a  witness,  when  the  opposite  party  is  a  corporation.    (John- 
son agt.  Mc'Intosh,  32  Barb.,  267.) 

8.  A  husband  is  a  competent  witness  on  his  own  behalf,  in  an  action 
brought  by  him  and  his  wife  to  cancel  a  bond  and  mortgage,  to  prove 
usury  in  the  consideration.    (Babbett  agt.  Thomas,  32  Barb.,  277.) 

9.  A  party  to  the  record  in  proceedings  before  a  surrogate  upon  a 
final  accounting  of  an  administrator,  is  not  a  competent  witness. 
The  Code  authorizing  parties  to  be  examined  on  their  own  behalf, 
has  no  reference  to  proceedings  before  a  surrogate.     (Terry  agt. 
Dayton,  32  Barb.,  519.) 

10.  The  natural  and  most  obvious  meaning  of  the  words,  "repre- 
sentatives of  a  deceased  person,"  as  they  are  used  in  $  399  of 
the  Code,  is,  executors  and  administrators,  and  they  must  be 
held  to  have  that  meaning.     (See  Evans  agt.  Charles,  1  Anst., 
128;   Price  agt.  Strange,  6  Mad.,  104;  Anon.,  1  Dyer,  6;   2 
Comst.,  87  ;  Bridge  agt.  Abbott,  3  Bro.  C.  C.,  221 ;  3  Ves.,  Jr., 
48,  146,  184,  486;  5  id.,  401  ;  20  Wend.,  561-2;  7  Hill,  408-5 
1  Kern.,  601-2;  3  id.,  360.)     When  the  plaintiff  was  properly 
allowed  to  testify  in  his  own  behalf,  in  respect  to  any  transaction 
had  personally  between  him  and  the  deceased.     (McCray  agt. 
McCray,  12  Abb.,  1.) 
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When  extra  allowance  ($  309)  will  be  allowed  on  a  non-suit 2S5 

Witnesses'  fees,  when  taxable,  although  they  traveled  but  part  way  and  no  court 

held  . .  . .  287 
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FAOB. 
COSTS — not  allowed  on  appeal  from  referee*,  reviewing  an  order  of  commissioners  of 

highway* 304 

When  hu.sband  not  liable  for  costs  of  action  of  divorce  brought  by  the  wife  where 

a  settlement  took  place  before  judgment 342 

Double  costs  allowed  a  public  officer  in  proceeding*  upon  mandamus 378 

When  a  committee  of  lunacy  entitled  to  costs  for  opposing  a  traverse  of  the 

inquisition  found,  and  what  amount A 3-O 

Sheriff's  commissions  allowed  on  settlement  of  attachment 405 

On  a  motion  not  appealable 430 

When  a  term  fee  for  every  term,  allowed  on  a  motion  for  a  new  trial  on  a  case  469 
When  several  joint  defendants  defend  separately,  entitled  to  separate  bills  of  costs  311 

m 

CROSS  ACTIONS— when  allowed  to  bring  in  the  necessary  parties  for  a  final  deter- 
mination   103 

One  legal  and  one  equitable,  proper  exceptions,  4c  ,  to  review  referees'  report. .  407 

COUNTY  JUDGE — no  power  to  hear  a  motion  on  notice,  in  action  in  supreme  court. .  441 


E 


STOPPEL — when  plaintiff  estopped  from  claiming  the  value  of  personal  property, 
by  a  recovery  of  damages  against  the  defendant  lor  a  breach  of  the  contract 
in  the  purchase  thereof. 331 

EVIDENCE — of  the  legitimacy  of  a  minor  son,  whose  services  are  claimed  by  his 

father 01 

EXAMINATION  of  a  prisoner,  in  what  manner  to  be  conducted  by  a  coroner Ill 

EXECUTORS— where  one  of  several  resigns,  the  title  and  possession  of  the  trust 

property  vests  in  the  others 350 


F 


OREIGN  CORPORATIONS  in  actions  by  and  against,  when  onr  courts  no  juris- 
diction   

FRAUD  AND  CONVERSION— when  the  court,  on  appeal,  will  not  disturb  the  finding 
of  the  jury  thereon 


(jTUARDIAN— ad  litem,  in  partition,  appointment  when  informal,  but  not  void. 


.INJUNCTION— to  stay  the  prosecution  of  one  suit  until  the  determination  of  another, 

will  not  be  allowed,  but  the  same  relief  given  by  order....: J03 

A  corporation  may  be  punished  for  contempt  in  disobeying 358 

IRRELEVANCY— when  a  statement  in  an  answer,  not  considered  irrelevant,  although 

inartificial  and  insufficient ** 
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JPAGE. 
UDGMENTS — against  the  city  of  N.  V.,  what  courts  have  no  power  to  open  for 

fraud 86 

Final  dismissing  complaint,  court  no  power  to  amend  by  allowing  a  new  action 

to  be  brought 235 

Insufficient  statement  on  confession,  indorsement  on  may  be  made  nunc  pro  tune.  267 
May  be  made  to  secure  contingent  liabilities  to  plaintiff  as  such  creditor,  and  as 

liustee  for  other  similnr  creditors 333 

For  deficiency,  when  motion  to  set  aside,  not  limited  to  one  year 4S4 

JURISDICTION — when  relief  in  equity  dented,  jurisdiction  is  gone  fur  retaining  a 

legal  question 424 


JMALICIOUS  PROSECUTION— evidence  of  want  of  probable  cause,  malice  may 

be  inferred 478 

MANDAMUS— when  allowed  to  compel  public  officers  to  award  a  contract  to  the 

lowest  bidder 206 

When  issued  to  compel  municipal  corporations  so  proceed  in  cases  of  street 

openings 491 

MARRIED  WOMEN — what  their  contracts  must  contain  to  bind  their  separate  estates  242 
Carrying  on  business  on  their  own  account,  liability  of  husband  for  penalties  in 
violating  excise  law,  by  the  wife 2SO 

MORTGAGE  FORECLOSURE— when  proceedings  will  not  be  stayed,  although  pre- 
mises have  been  sold  on  a  previous  judgment  at  sheriff's  sale  444 

When  complaint  must  ask  for  a  judgment  of  deficiency  against  a  purchaser,  &.C.  484 

MORTGAGOR — when  his  "interest   is  insufficient  to  oppose  the   appointmsnt  of  a 

receiver,  to  protect  the  mortgaged  premises 95 

MOTION  PAPERS — when  will  be  rejected  for  interlineations  and  erasures 215 

MUNICIPAL  CORPORATIONS— when  mandamus  will  be  ordered  to  compel  them  to 

proceed  in  cases  of  street  openings 491 

MUTUAL  INSURANCE  COMPANIES— premium  notes,  liable  for  losses  on  cash 

policies 177 


IM  EGOTIABLE  PAPER— transferred  in  violation  of  an  agreement,  when  holder 

gets  no  title 303 

NEW  TRIAL — \vill  be  allowed  where  an  improper  rule  of  damages  was  admitted  in 

proof 93 


P: 
ARTIES — who  are  improper  parlies  in  nn  action  for  an  injunction  to  restrain  pro- 
ceedings in  building  a  railroad  in  New  York  city 144 

Must  be  the  same  in  both  actions  where  a  former  suit  pending  is  pleaded  iu  bar  193 
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PARTNERS — equity  of  creditor!  under  an  assignment,  tec 

PLACE  OF  TRIAL  (or  venue;— when  changed  ou  the  ground  of  public  excitement..  MS 

PRINCIPAL  AND  SURETY'— what  allegation*  in  pleading  necessary  to  charge  the 
turrty,  when  tlie  mere  promise  of  surety  to  extend  lime  does  uot  discharge 
(he  principal 73 

PROMISSORY"  NOTES— where  contract  of  non-resident  maker  and  iudorser  to  be 

performed ., 275 

When  accommodation  note  indorsed  by  a  corporation,  valid  in  baud*  of  a  boua 
•      fide  holder 500 

PUBLIC  CARTMEN  in  the  city  of  New  York  cannot  recover  for  services  unless  they 

have  a  city  license 154 


RECK 


ECEIVER— a  party  who  has  no  interest  in  the  property  cannot  demand  the  appoint- 
ment of  a  receiver 158 

Appointment  when  considered  of  no  avail,  when  court  will  not  appoint 20 

To  protect  mortgaged  premises,  when  will  be  appointed 95 

RELIGIOUS  SOCIETIES— powers  in  reference  to  burying  grounds,  Ac 317 

Powers  in  reference  to  removing  house?  of  public  worship 394 

REPORT  OF  REFEREES — generally  conclusive  on  a  conflict  of  evidence 70 


SENTEN 


EN'TENCE  of  a  prisoner  found  guilty,  cannot  be  suspended  by  the  court  indefinitely  119 

SHERIFFS — commissions,  when  allowed  on  settlement  of  an  attachment 378 

Commission*,  allowed  on  settlement  of  attachment,  although  the  amount  oY  the 
claim  does  not  come  to  hL«  hands 405 

SUBROGATION— when  accommodation  acceptor  entitled  to,  as  to  securities  held  by 

the  owner  of  the  bill 292 

SUBSTITUTION— when  will  be  denied  to  a  defendant,  a  savings  bank 401 

SUMMONS — by  publication,  necessary  affidavit  of  non-residence;  when  to  be  depo- 
sited in  post-office;  power  of  the  court  to  relieve  parties,  tec tSS 

SUPPLEMENTARY  PROCEEDINGS — Bot  allowed  on  a  judgmemt  obtained  prior  to 

defendants'  discharge 97 

Not  allowed  on  a  justice's  judgment  under  S2S 230 

When  party  considered  in  contempt 454 


JL  AXES  AND  ASSESSMENTS— U.  S.  stocks  held  as  bank  capital,  liable  to  taxation  18> 
Equity  cannot  be  appealed  to  in  any  case  to  re  Mr  am  the  collection  of  a  tax  or 
•  assessment  which  is  void 410 
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PAGE. 

TRUSTEES — powers,  duties,  liabilities,  &c.,  under  marriage  settlements .-...   1&9 

A  trustee  caiuiot  confess  an  ordinary  judgment  so  as  to  bind  the  trust  estate. . . .  418 


LJ  SURY — wheh  accommodation  note  indorsed  by  a  corporation,  valid  in  hands  of  a 

bona  fide  holder 509 

When  commissions  paid  to  a  note  broker,  not  considered  usury 519 


V  OLUNTARY  PAYMENT — when  so  considered  in  reference  to  assessments  on 

lots  in  N.  Y.  city 298 


w 


ILL — construction  of 41 

WITNESSES — fees,  when  taxable,  although  they  travelled  but  part  of  the  way,  and 

no  court  held •; 287 

Where  a  party  sworn  as  a  witness  swears  that  he  attended  the  trial  only  as  a 
witness,  he  is  entitled  to  witnesses'  fees 355 

When  the  oath  of  a  party  may  be  disregarded  on  the  trial 4S5 
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